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Chief Judge STUCKY delivered the opinion of the Court. 

It is not every day that a general court-martial convening 
authority begs our forgiveness for his failure of leadership in 
approving findings he believed should not be approved. As a 
result of this unusual admission, we granted review to de-
termine whether the most senior officials in the Navy Judge 
Advocate General’s Corps (JAGC) unlawfully influenced the 
convening authority or created the appearance of doing so. 
We further specified the issue of whether the Deputy Judge 
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Advocate General (DJAG), the JAGC’s second highest rank-
ing officer, is capable of exerting unlawful influence. We 
hold: (1) that a DJAG can indeed commit unlawful influence; 
and (2) that the Navy DJAG actually did so in this case. 

I. Procedural History 

A military judge sitting alone as a general court-martial 
convicted Appellant, contrary to his pleas, of a single specifi-
cation of sexual assault—forcing his girlfriend to engage in 
nonconsensual anal sex—in violation of Article 120, Uniform 
Code of Military Justice (UCMJ), 10 U.S.C. § 920 (2012). 
The military judge sentenced Appellant to a dishonorable 
discharge and confinement for three years. Operating under 
incorrect advice given by his Staff Judge Advocate (SJA), 
Commander (CDR) Dominic Jones, the convening authority, 
Rear Admiral (RADM) Patrick J. Lorge, believed he lacked 
the discretion to do anything but affirm the findings and 
sentence. Consequently, he approved the adjudged sentence 
and ordered the confinement executed.  

Realizing the error, the Navy-Marine Corps Appellate 
Government Division moved to remand for new post-trial 
processing. The United States Navy-Marine Corps Court of 
Criminal Appeals (CCA) set aside the convening authority’s 
action, and remanded the record of trial for preparation of a 
new SJA’s recommendation (SJAR) and a new action. United 
States v. Barry, No. NMCCA 201500064 (N-M. Ct. Crim. 
App. Mar. 16, 2015) (remand order).  

On remand, RADM Lorge, now properly advised of the 
scope of his powers, raised concerns regarding the fairness of 
Appellant’s trial and the appropriateness of Appellant’s sen-
tence in his new action. There, he included the following un-
usual statement:  

In my seven years as a General Court-Martial Con-
vening Authority, I have never reviewed a case that 
has given me greater pause than the one that is be-
fore me now. The evidence presented at trial and 
the clemency submitted on behalf of the accused 
was compelling and caused me concern as to 
whether SOCS Barry received a fair trial or an ap-
propriate sentence. I encourage the Appellate Court 
to reconcile the apparently divergent case law ad-
dressing the testimony that an accused may pre-
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sent during sentencing for the purpose of reconsid-
eration under R.C.M. 924. Additionally, having 
personally reviewed the record of trial, I am con-
cerned that the judicial temperament of the Mili-
tary Judge potentially calls into question the legali-
ty, fairness, and impartiality of this court-martial. 
The validity of the military justice system depends 
on the impartiality of military judges both in fact 
and in appearance. If prejudicial legal error was 
committed, I strongly encourage the Appellate 
Court to consider remanding this case for further 
proceedings or, in the alternative, disapproving the 
punitive discharge pursuant to Article 66(c)[,] 
UCMJ, thereby allowing the accused to retire in the 
rank that he last honorably served.  

Notwithstanding those concerns, RADM Lorge ultimate-
ly approved the adjudged findings and sentence in unam-
biguous language: “the sentence as adjudged is approved.”1 
The CCA affirmed. United States v. Barry, No. NMCCA 
201500064, 2016 CCA LEXIS 634, at *37, 2016 WL 6426695, 
at *12 (N-M. Ct. Crim. App. Oct. 31, 2016). 

Appellant filed a timely petition for review, which this 
Court granted and summarily affirmed on April 27, 2017. 
United States v. Barry, 76 M.J. 269 (C.A.A.F. 2017) (sum-
mary disposition). Appellant then timely petitioned for re-
consideration, requesting relief on the basis of a May 5, 
2017, declaration submitted under penalty of perjury by 
RADM Lorge, who averred that he “had serious misgivings 
about the evidence supporting [Appellant’s] conviction” and 
that he “was [initially] inclined to disapprove the findings.” 
RADM Lorge attested that while he ultimately approved the 
findings, he would not have done so absent the pressure he 
perceived from senior civilian and military leaders.  

In order to resolve this explicit allegation of unlawful in-
fluence, this Court granted Appellant’s petition for reconsid-
eration and returned the record of trial to the Judge Advo-
cate General (TJAG) of the Navy for further factfinding, 
under United States v. DuBay, 17 C.M.A. 147, 37 C.M.R. 411 

                                                 
1 In the absence of contrary evidence, a convening authority 

approves the findings by approving the sentence. United States v. 
Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  
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(1967). United States v. Barry, 76 M.J. 407 (C.A.A.F. 2017) 
(summary disposition).  

The DuBay hearing ordered by this Court was held on 
September 26 and 27, 2017. In accordance with the require-
ment of this Court’s order that the hearing be conducted by 
an officer from outside the Navy and Marine Corps, the 
Chief Judge of the Air Force Trial Judiciary, Colonel (Col) 
Vance H. Spath, presided. Upon completion of the DuBay 
hearing, the military judge returned the record of the pro-
ceeding as well as his findings of fact and conclusions of law 
to this Court. This Court then granted the specified issue 
and modified the original granted issue. United States v. 
Barry, 77 M.J. 118 (C.A.A.F. 2017) (order granting review). 

II. Background 

The facts underpinning Appellant’s conviction for sexual 
assault are not relevant to the issues before us, which con-
cern only the post-trial processing of Appellant’s case. Ac-
cordingly, we proceed only with a recitation of those facts 
that shed light on Appellant’s allegation of unlawful influ-
ence.  

Following the DuBay hearing ordered by this Court, the 
DuBay military judge, in relevant part, made the following 
factual findings:  

The central character of this saga, RADM Lorge, was the 
General Court-Martial Convening Authority (GCMCA) for 
Naval Region Southwest—San Diego during the processing 
of Appellant’s case. He was an experienced convening au-
thority, and had even served another tour as a GCMCA.  

In February 2014, well before the subject case involving 
Appellant, RADM Lorge received a courtesy office call from 
Vice Admiral (VADM) Nanette DeRenzi, who, at the time, 
served as TJAG. During this site visit, VADM DeRenzi dis-
cussed with RADM Lorge the realities of the current operat-
ing environment for military justice, particularly in relation 
to sexual assault. Specifically, they discussed the fact that 
“commanders were facing difficult tenures as convening au-
thorities due to the political climate surrounding sexual as-
sault.” She shared that, every few months, a decision in a 
sexual assault case would lead to increased scrutiny by Con-
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gress as well as other political and military leaders. As a re-
sult, much of her time was spent testifying and visiting both 
Capitol Hill and the White House.  

VADM DeRenzi made no attempt to influence any action 
in Appellant’s case or any other case then pending before 
RADM Lorge. She “was simply discussing the realities of the 
current environment.”  

The month following VADM DeRenzi’s meeting with 
RADM Lorge, Captain (CAPT) Christopher W. Plummer, 
acting in RADM Lorge’s temporary absence as the GCMCA, 
referred two allegations of sexual assault against Appellant 
to a general court-martial. Following Appellant’s conviction 
for a single charge and specification of sexual assault, 
RADM Lorge received conflicting and erroneous advice with 
respect to the action he could take in Appellant’s case. As a 
result, his original action was set aside, and Appellant’s case 
was remanded for a new SJAR and action.  

During corrective post-trial processing for Appellant’s 
case, RADM Lorge spent two-and-a-half months carefully 
reviewing the record of trial and the clemency submissions. 
He developed significant concerns regarding the fairness of 
Appellant’s trial, and believed that Appellant might be inno-
cent. He shared these concerns with multiple people, and 
discussed his concerns with his SJA, CDR Jones, and other 
lawyers. Throughout this period, RADM Lorge was “general-
ly aware of the political pressures on the military justice 
system in relation to sexual assault.” While he could not re-
call specific comments from civilian or military leaders or 
identify any sexual assault cases that had garnered negative 
attention, he knew the system was under pressure from 
“many fronts.”  

Contemporaneously, CDR Jones, “strongly, and on mul-
tiple occasions, advised RADM Lorge not to set aside the 
findings or sentence in the case or order a retrial.” He re-
minded RADM Lorge of the political pressures on the system 
and told him not to make a political decision, for those were 
best left to the appellate courts. CDR Jones also told RADM 
Lorge that he could not order a new trial for Appellant.  
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On April 30, 2015, RADM Lorge received an office visit 
from RADM James Crawford, the DJAG of the Navy.2 While 
it was a courtesy visit and the two RADMs also discussed 
other matters, RADM Crawford knew prior to the meeting 
that RADM Lorge wanted to talk about a particular case. 
During this meeting, RADM Lorge told RADM Crawford 
that he was struggling with his decision and that he was 
troubled by Appellant’s case. RADM Crawford advised 
RADM Lorge that he (Lorge) had smart lawyers so he 
should let them figure it out. He also either told RADM 
Lorge “not to put a target on his back” or, through similar 
language, gave RADM Lorge the impression that failing to 
approve the findings and sentence would place a target on 
his back. Shortly after his meeting with RADM Crawford, 
RADM Lorge shared this comment with Lieutenant Com-
mander (LCDR) John Dowling, the Deputy SJA, who re-
membered it clearly because he was surprised by it.  

RADM Lorge has no recollection of RADM Crawford’s 
comment regarding putting a target on his back and claims 
that had RADM Crawford said it, he would have taken it as 
a joke. RADM Crawford denied making the comment. How-
ever, RADM Lorge left their meeting believing he received 
legal advice from RADM Crawford and that approving the 
findings and sentence was the appropriate course of action 
in Appellant’s case.  

RADM Lorge and CDR Jones continued to discuss Appel-
lant’s case after RADM Lorge’s meeting with RADM Craw-
ford. In an effort to give RADM Lorge another option, CDR 
Jones suggested adding language to the convening authori-
ty’s action to signal RADM Lorge’s “sincere and strong res-
ervations about [Appellant’s] case.”  

After receiving that advice but prior to taking action, 
RADM Lorge spoke with RADM Crawford by telephone and 
discussed the proposed plan of action. While RADM Lorge 
could not recall any specific advice provided by RADM Craw-
ford during this call, the call left him with the impression 

                                                 
2 Since the events in question, RADM Crawford was promoted 

to VADM. He now serves as TJAG. Because he was a RADM at all 
times relevant to Appellant’s post-trial processing, we refer to him 
as such. 
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that CDR Jones’s proposed plan was “the best he could do in 
[Appellant’s] case.” As a result, RADM Lorge believed he re-
ceived legal advice during the course of the phone call.  

RADM Lorge continues to believe that Appellant’s guilt 
was not proven beyond a reasonable doubt at his court-
martial.  

The DuBay military judge found that VADM DeRenzi, 
RADM Lorge, and LCDR Dowling were all credible witness-
es in this case. No such finding was made as to RADM 
Crawford or CDR Jones.  

In addition to his findings of fact, the DuBay military 
judge also analyzed the facts and made several conclusions 
of law. He did so “with full understanding the issue will be 
reviewed de novo.” The DuBay military judge concluded that 
RADM Lorge did not take the action he wanted to take in 
this case. Instead, he was influenced by conversations with 
senior military leaders, specifically VADM DeRenzi and 
RADM Crawford in reaching his decision. In particular, 
VADM DeRenzi, whose comments were made during a cour-
tesy call well before the current case, (unintentionally) drew 
RADM Lorge’s attention to the difficulties faced by com-
manders and the increased congressional and presidential 
scrutiny the services faced in sexual assault cases. Never-
theless, the DuBay military judge specifically found that 
RADM Crawford’s two more focused discussions with RADM 
Lorge, which were made in the midst of Appellant’s post-
trial processing, played a “more concerning” role in RADM 
Lorge’s decision-making process. Moreover, while the DuBay 
military judge made no finding as to whether RADM Lorge 
believed he received legal advice from VADM DeRenzi, he 
determined that RADM Lorge believed he received legal ad-
vice from RADM Crawford during their discussions, and 
RADM Lorge relied on this advice when taking action in this 
case. Ultimately, Chief Judge Spath concluded that, as a re-
sult of external pressures, actual or apparent unlawful 
command influence tainted the final action in Appellant’s 
case.  
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III. Discussion  

A. A DJAG Can Commit Unlawful Influence 

As an initial matter, we must first determine whether a 
DJAG is capable of unlawfully influencing the action of a 
convening authority. We review questions of statutory con-
struction de novo. United States v. Wilson, 76 M.J. 4, 7 
(C.A.A.F. 2017).  

Article 37(a), UCMJ, provides that:  

No person subject to this chapter may attempt to 
coerce or, by any unauthorized means, influence 
the action of a court-martial or any other military 
tribunal or any member thereof, in reaching the 
findings or sentence in any case, or the action of 
any convening, approving, or reviewing authority 
with respect to his judicial acts. 

10 U.S.C. § 837(a) (2012) (emphasis added). Accordingly, 
this Court has long recognized that Article 37(a) prohibits 
unlawful influence by all persons subject to the UCMJ. Unit-
ed States v. Gore, 60 M.J. 178, 178 (C.A.A.F. 2004).  

Pursuant to Article 2(a)(1), UCMJ, all “[m]embers of a 
regular component of the armed forces” are persons subject 
to the UCMJ. 10 U.S.C. § 802(a)(1) (2012). As such, a plain 
reading of Article 2 and Article 37 together makes clear that 
a DJAG, just like any other military member, is capable of 
committing unlawful influence. The Government concedes 
this point, but argues that the DJAG can only commit un-
lawful influence when he or she acts with the “ ‘mantle of 
command authority.’ ” (citation omitted).  

This argument fails, for the UCMJ imposes no such re-
quirement. Although our cases have focused on unlawful in-
fluence exerted by those in formal command, the plain lan-
guage of Article 37(a), UCMJ, does not require one to 
operate with the imprimatur of command, and we decline to 
read a supposedly implied condition into congressional si-
lence. Congress is presumed to know the law, see United 
States v. Kick, 7 M.J. 82, 85 (C.M.A. 1979), and we have 
faith that Congress knows how to change the law if it so de-
sires. To date, Congress has elected against predicating the 
prohibition of unlawful influence upon the mantle of com-
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mand authority.3 Therefore, we hold that a DJAG, even one 
acting without the mantle of command authority, can com-
mit unlawful influence. 

B. Unlawful Influence in this Case 

“This Court regards unlawful ‘[c]ommand influence’ as 
‘the mortal enemy of military justice.’” United States v. Kitts, 
23 M.J. 105, 107 (C.M.A. 1986) (alteration in original) (quot-
ing United States v. Thomas, 22 M.J. 388, 393 (C.M.A. 
1986)). Consequently, “[t]his Court … is dedicated to the 
Code’s objective to protect the court-martial processes from 
improper command influence.” United States v. Cole, 17 
C.M.A. 296, 297, 38 C.M.R. 94, 95 (1967). We are likewise 
committed to preventing interference from non-command 
sources. We take this responsibility seriously, for its fulfill-
ment “is fundamental to fostering public confidence in the 
actual and apparent fairness of our system of justice.” Unit-
ed States v. Harvey, 64 M.J. 13, 17 (C.A.A.F. 2006).  

As a preliminary matter, we recognize, as noted above, 
that our case law with respect to unlawful influence has 
previously concentrated almost exclusively on abuses perpe-
trated by those in command or those acting with the mantle 
of command authority. When presented with a more gener-
alized allegation of unlawful influence, however, we see no 
reason to deviate from the test we have established to eval-
uate claims of unlawful command influence. 

Accordingly, we review allegations of unlawful influence 
de novo, United States v. Salyer, 72 M.J. 415, 423 (C.A.A.F. 
2013), assessing findings of fact that inform this legal ques-
tion under a clearly erroneous standard. United States v. 
Villareal, 52 M.J. 27, 30 (C.A.A.F. 1999). In cases such as 
here, where a “military judge made detailed findings of fact 
… and these findings are clearly supported by the record,” 
we adopt them for our analysis. Id.   

                                                 
3 Although the second sentence of Article 37(a), UCMJ, does 

not contain a statutory requirement for a mantle of command au-
thority, we note that it may be a relevant factor for determining 
whether there is a violation of Article 37, UCMJ. See United 
States v. Hamilton, 41 M.J. 32, 37 (C.M.A. 1994).  
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each of the subsequent verbs, and thus reads an intent re-
quirement into Article 37(a), UCMJ, we disagree. “[A]ttempt 
to coerce” is a separate form of violation than “by any unau-
thorized means, influence.” While we acknowledge that, in 
the absence of some other indication, a modifier typically 
applies to an entire series, see, e.g., Long v. United States, 
199 F.2d 717, 719 (4th Cir. 1952) (applying the series-
qualifier canon to a statute that included a long list of verbs 
without any adverbs, prepositions, or articles interrupting 
the sequence of verbs), here the syntax involves something 
other than an unbroken series of verbs. Instead, we have an 
adverbial clause—“by any unauthorized means”—that inter-
rupts the sequence of verbs, and is preceded by the coordi-
nating conjunction “or.” Under such circumstances, we think 
it more appropriate to treat “attempt to” as a modifier only 
as to the nearest reasonable verb—in this case, “coerce.” As 
such, an “attempt to coerce” necessarily requires intent, 
whereas influencing an action via unauthorized means vio-
lates the statute, regardless of intent.7 In this case, because 
the impact of RADM Crawford’s unauthorized guidance on 
RADM Lorge’s action is undeniable, we cannot escape the 
conclusion that actual unlawful influence tainted Appel-
lant’s case.8  

III. Remedy 

“We have long held that dismissal is a drastic remedy 
and courts must look to see whether alternative remedies 

                                                 
7 We concede that our jurisprudence has traditionally recog-

nized unlawful influence only in cases involving intentional inter-
ference with the military justice system, United States v. Barry, __ 
M.J. __ (8–9) (C.A.A.F. 2018) (Ryan, J., with whom Maggs, J., 
joins, dissenting). However, our cases have previously focused on 
allegations of unlawful command influence. Where the mantle of 
command involvement pertains, this Court has understandably 
examined the intent of the commander or his proxy in determining 
whether error was committed. Without such an examination, it 
would be difficult to distinguish a legitimate exercise of command 
authority from an illegitimate one.  

8 In light of our conclusion regarding the presence of actual 
unlawful influence, we need not determine whether, under the 
facts presented here, apparent unlawful influence also tainted the 
processing of Appellant’s case.  
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are available.” Lewis, 63 M.J. at 416 (citation omitted). 
However, we have not shied away from endorsing this dras-
tic measure in actual unlawful influence cases when war-
ranted. See Gore, 60 M.J. at 189 (holding that a military 
judge did not abuse his discretion by dismissing charges 
with prejudice). The dismissal of charges is warranted 
“when an accused would be prejudiced or no useful purpose 
would be served by continuing the proceedings.” Id. at 187 
(citing United States v. Green, 4 M.J. 203, 204 (C.M.A. 
1978)). We have further held that “[d]ismissal of charges 
with prejudice … is an appropriate remedy where the error 
cannot be rendered harmless.” Lewis, 63 M.J. at 416 (citing 
Gore, 60 M.J. at 189).   

This is a case in which the error cannot be rendered 
harmless and no useful purpose would be served by continu-
ing the proceedings. In terms of fashioning an appropriate 
remedy, we note that RADM Lorge has been less than clear 
as to what exact action he would have taken absent the un-
lawful influence. We further note that the DuBay military 
judge found that RADM Lorge “would have taken different 
action in the case, likely ordering a new trial.” (Emphasis 
added.) Regardless, it is clear that Appellant would have re-
ceived some form of clemency.9 While we decline to fashion a 
remedy based on what RADM Lorge wished he had done, we 
are cognizant that any appropriate remedy must serve to 
protect the court-martial process and foster public confi-

                                                 
9 We note that the DuBay military judge’s determination that 

RADM Lorge would likely have ordered a new trial is contrary to 
his finding that RADM Lorge believed the prosecution failed to 
establish Appellant’s guilt beyond a reasonable doubt. While Chief 
Judge Spath uses the term “new trial,” in military law that term 
is reserved for actions taken by higher authority after the conven-
ing authority approves the sentence. Article 73, UCMJ, 10 U.S.C. 
§ 873 (2012). A convening authority, however, does have power to 
grant a rehearing, but only where there is sufficient evidence in 
the record to support the findings. See Article 60(e)(3), UCMJ. 
Under these circumstances, if RADM Lorge truly believed that 
Appellant’s guilt had not been proven beyond a reasonable doubt, 
he would have been required to disapprove the findings and sen-
tence and dismiss the charge and specification. Article 60(e)(3), 
UCMJ. 
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dence in the fairness of our system. See Cole, 17 C.M.A. at 
297, 38 C.M.R. at 95; see also Harvey, 64 M.J. at 17.  

After taking into account the facts and circumstances of 
this particular case, and in light of the unlawful influence 
committed by the DJAG, it would be inappropriate for us to 
subject Appellant to a new convening authority’s action or 
rehearing, particularly as to do so would only serve to 
lengthen a protracted litigation that has already reached its 
natural conclusion. 

Instead, we believe nothing short of dismissal with prej-
udice will provide meaningful relief. While we do not reach 
this conclusion lightly, “the nature of the unlawful conduct 
in this case, combined with the unavailability of any other 
remedy that will eradicate the unlawful … influence and en-
sure the public perception of fairness in the military justice 
system, compel this result.” Lewis, 63 M.J. at 416.10 

IV. Judgment 

The judgment of the United States Navy-Marine Corps 
Court of Criminal Appeals is reversed. The findings and sen-
tence are set aside. The Charge and its Specification are 
dismissed with prejudice.  

                                                 
10 While we are all in agreement that “Appellant’s finding of 

guilty therefore should not, and may not, stand,” Barry, __ M.J. at  
__ (1) (Ryan, J., with whom Maggs, J., joins, dissenting), the dis-
sent believes that Rule for Courts-Martial (R.C.M.) 1107(g) pro-
vides a better basis for rectifying the injustice suffered by Appel-
lant. We disagree. We recognize that, under our precedent, a 
successor convening authority should be guided by the original 
convening authority’s intent. See, e.g., United States v. Mendoza, 
67 M.J. 53, 54 (C.A.A.F. 2008). Nevertheless, we are not convinced 
that this Court or anyone else has the power actually to dictate to 
a new convening authority the content of a corrected action, as 
R.C.M. 1107(b)(1) clearly provides that “[t]he action to be taken on 
the findings and sentence is within the sole discretion of the con-
vening authority.”  
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1 perception that military leaders were sweeping sexual assaults under the rug, along 

with the confusion stemming from my Staff Judge Advocate's myriad SJARs 

providing me with conflicting, confusing, and erroneous legal guidance, affected 

my decision of whether to approve or disapprove the findings or sentence in this 

case. 

15. Sometime likely after my first action in this case but before I wrote my 

letter to her (although I do not recall the specific date of this meeting), VADM 

Nanette DeRenzi, the then-Judge Advocate General of the Navy, expressed a 

similar concern to me about the reputation of the Navy, in a conference in my 

office, although she did not address this specific case. This was a personal 

conversation, not part of an instruction or informational course. She conveyed the 

importance that convening authorities held and how tenuous the ability of an 

operational commander to act as a convening authority had become, especially in 

findings or sentences in sexual assault cases due to the intense pressure on the 

military at the time. She mentioned that every three or four months military 

commanders were making court-martial decisions that got questioned by Congress 

and other political and military Jeaders including the President. This conversation 

reinforced my perception of the political pressures the Navy faced at the time. 

16. In addition to the advice from my staff judge advocates, I also discussed 

the case with then-RADM Crawford, who is now the Judge Advocate General of 
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the Navy. I was open to discussing the case with VADM Crawford due to the lack 

of confidence I developed in the advice provided to me by my Staff Judge 

Advocate. 

17. I have known VADM Crawford since 2001. LT McMahon's questions 

about my action in this case led me to recall-vaguely--conversations I had with 

V ADM Crawford, in my office and on the telephone, about my action. 

18. Upon my review of the record of trial from this case, I did not find that 

the Government proved the allegation against Senior Chief Barry beyond a 

reasonable doubt. Absent the erroneous and conflicting legal advice I received 

from my SJAs and the pressures described above, I would have disapproved the 

findings in this case. 

Pursuant to 28 U.S.C. § 1746, 1 declare under penalty of perjury that the 

foregoing infonnation is true and correct to the best of my infonnation, knowledge, 

and belief. 
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