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United States v. Rodriguez, No. 01-0130/ AR

Judge EFFRON delivered the opinion of the Court.

A general court-martial conposed of officer and enlisted
menbers convicted appellant, contrary to his pleas, of nurder
whil e engaging in an act inherently dangerous to another, in
violation of Article 118, Uniform Code of MIlitary Justice
(UCMJ), 10 USC 8§ 918. He was sentenced to a di shonorable
di scharge, confinenent for thirty years, total forfeitures, and
reduction to the | owest enlisted grade. The convening authority
approved the adjudged sentence, waived the forfeitures for a
period of six nonths, and provided appellant with 151 days of
confinenent credit. The Arny Court of Crimnal Appeals affirned
the findings and the sentence in an unpublished opinion.

On appellant’s petition, we granted review of the follow ng
i ssue:
VWHETHER THE M LI TARY JUDGE ERRED BY
ADM TTI NG CERTAI N PORTI ONS OF APPELLANT’ S
ADM SSI ONS TO THE POLI CE WHI LE DI SALLOW NG
OTHER PORTI ONS.

W affirmfor the reasons set forth bel ow

| . Background

A. Appellant’s Seven Statenents

Appel lant’s wife, Angela, died on January 3, 1998. The
autopsy report indicated that her death resulted from

suffocation due to a choke hold. Appellant did not contact
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anyone concerning his wfe until tw days later, on January 5,
when he called his nother-in-law froma pay phone. In the first
of seven statenents he woul d nmake over a three-day period,
appellant told his nother-in-law that he and Angel a had been
abducted. He added that he had been hit over the head, which
rendered hi munconscious. He also told his nother-in-Iaw that
he did not know where his wife was, and that she had been bound

and gagged in a car the last tine he saw her.

After speaking with his nother-in-law, appellant nmade a
“911” tel ephone call for enmergency assistance. During the 911
call, appellant nade his second statenment during the follow ng

exchange with the 911 di spatcher:

Q Police, may | help you?

A: Yes, ny nane is Jose

Q Yes.

A: And right now | don’t know where I'min--
me and ny wife were burglarized at hone.

Q

What happened now?

A All 1 could renenber is that ne and ny
wi fe, we got hone and ny house was
burgl ari zed or whatever because | got
knocked out.

Q Sonebody canme to your house?

A I’mnot even at the house. | " m sonewher e-
-1 don’t even know where |’ m at.
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Q | know where you are, but sonebody cane to
your house?

Al don't know, it seened |like two or three

peopl e--1 don’t know. This happened a
whil e ago. This happened in the evening
tinme----

Q Wait, wait. WII you speak into the
phone? | can hardly hear you.

A: 1 don’t know if this happened before or
what. | nean |like tonight or the night
before that. | don’t even know what tine
it is or nothing like that.

Q You were passed out?

A: 1 got knocked out, ny head hurts.

* * %

Q So, you regai ned consciousness just now?

A: 1’ve been on and off. | just wal ked
about--1 don’t know how long | wal ked to
get a phone.

When officers fromthe Honol ulu Police Departnent responded to
appellant’s 911 call, he nade a third statenent, which generally

repeated the information in his call to the 911 di spatcher.

Later during the norning of January 5, appellant made his
fourth statenment during a formal interview with Honolulu police
detective Philip Camaro fromthe M ssing Persons/Hom cide Unit.
At this point, the body of appellant’s wife had not yet been
di scovered and Detective Camaro was investigating Angela’ s
di sappearance as a m ssing person case. Detective Camaro

testified that during this interview, appellant stated that
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two nales attacked himand that... his head
was covered with a bag and he was tied up
and that as a result of the attack he was --
found hinself slipping in and out of a state
of unconsci ousness.

* * *

The next thing he recalls is he’s in sone
car still bound, still with a bag over his
head and the vehicle had stopped. It was
dark. The nmales then renoved himfromthe
car. During this process he was able to
kick one of the males and force hinself free
and as he was running away he was still --
he had | oosened his bounds [sic] while in
the car but he was able to | oosen the rope
and he was able to hop away and then
eventual |y renove the rope and renove the
bag. M. Rodriguez also clainmed that as he
was fleeing or escaping he heard two or
three shots fired in his direction.

Appel lant told Detective Camaro that the last tine he heard
fromhis wife, she was upstairs in their hone scream ng while
under attack by the intruders. Police officers |later discovered
Angel a Rodriguez’s body in the back seat of the Rodriguez famly
car, which was | ocated approximtely one mle fromthe pay phone

where appell ant made the 911 call.

By the next day, January 6, the police determ ned that
there were inconsistencies in appellant’s first four statenents.
In addition, their review of the evidence recovered at
appel lant’s hone indicated that the “burglary” had been staged.
As a result, the police conducted an interview of appellant on

January 6, when he nade his fifth statenent.
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Later on January 6, appellant nmade his sixth statenent
during a custodial interview w th Honolulu police detectives
Tamashiro and Wese. In this statenment, he confessed to killing
his wife and fabricating his previous statenents to cover up the
crime. The interview was taped, and a seventy-three-page
transcri pt was produced. The next day, January 7, Detectives
Tamashi ro and W ese conducted anot her taped, custodi al
interview, at which appellant made his seventh statenent. In
this statenent, which resulted in a forty-two-page transcript,

appel lant reiterated his confession.

B. Trial Proceedings

At trial, the prosecution sought to prove the nmurder charge
by asking the panel to draw an inference of guilt fromthe
untrut hful nature of appellant’s first four excul patory
statenents. The prosecution’s evidence included a tape of
appellant’s 911 call, the testinony of his nother-in-law, the
testinmony of Detective Camaro, and the testinony of Honol ulu
police officer Eric Zarielo, who responded to appellant's 911
call. The prosecution also offered expert testinony fromDr.
Bani Wn, the Honol ulu deputy nedi cal exam ner, to establish the
cause and manner of Angela Rodriguez’'s death. Dr. Wn, who
conducted the autopsy, testified that Angela s death was due to

“suffocation or asphyxia due to sone sort of choke hold to the
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neck.” The Governnent did not introduce evidence of appellant’s
fifth, sixth, or seventh statenents as part of its case-in-

chi ef.

The defense sought to convince the panel that the death was
the result of an accident during a donmestic dispute that
escal ated into a physical confrontation in which appellant’s
wi fe was the aggressor. Although appellant did not testify, the
defense attenpted to introduce his testinony through appellant’s
sixth and seventh statenents, the taped custodial interviews
conducted on January 6 and 7 by Detectives Tamarshiro and W ese.
Trial counsel objected that these statenents constituted
i nadm ssi bl e hearsay. Defense counsel responded that the
statenents were adm ssible under the rule of conpl eteness.
Def ense counsel contended that the statenents constituted a
singl e adm ssion over a period of days, and that the sixth and
seventh statenents should be introduced under the rule of
conpl eteness. The mlitary judge rejected the defense position
and rul ed that the sixth and seventh statements were not

adm ssi bl e.

1. The Rul e of Conpl et eness

The rul e of conpl eteness, which has its roots in common | aw
princi pl es of evidence, has two purposes: (1) to ensure “that

the court not be m sled because portions of a statenent are
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taken out of context,” and (2) to avoid “the danger that an out-
of -context statenment may create such prejudice that it is

i npossible to repair by a subsequent presentation of additional

material.” Beech Aircraft Corp. v. Rainey, 488 U S. 153, 171-72

n.14 (1988); see 7 Wgnore on Evidence 8§ 2113 at 653 (Chadbourn

rev. 1978).

Prior to the adoption of the Mlitary Rules of Evidence in
1980, the mlitary justice systemhad a limted rule of
conpl eteness applicable to confessions introduced agai nst an
accused, but did not have a general rule of conpleteness
applicable to other forns of evidence. See para. 140a(6),
Manual for Courts-Martial, United States, 1969 (Revised ed.);
Stephen A. Saltzburg, Lee D. Schinasi, & David A Schlueter,

Mlitary Rul es of Evidence Manual 93 (4'" ed. 1997).

Under the Mlitary Rules of Evidence adopted in 1980, there
are two distinct rules of conpleteness. Rule 106, the general
rul e of conpleteness, is virtually identical to its federa
civilian counterpart, Fed. R Evid. 106. Rule 304(h)(2), which
appl i es when a confession or adm ssion is introduced agai nst an
accused, has no express counterpart in the Federal Rules of
Evi dence. Although there are simlarities between the two
mlitary rules, there are also significant differences in terns

of purpose and scope.
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A Mlitary Rule of Evidence 106

MI. R Evid. 106 provides:

Wen a witing or recorded statenment or part

thereof is introduced by a party, an adverse

party may require that party at that tinme to

i ntroduce any other part or any other

witing or recorded statenent which ought in

fairness to be consi dered contenporaneously

withit.
Manual for Courts-Martial, United States (2000 ed.).Ell

Rul e 106 nay be invoked by either the prosecution or

defense to address matter introduced by the opposing party. The
“primary concern of Rule 106 is the order of proof,” permtting
an adverse party to conpel the introduction of favorable
evi dence during the opponent’s case. 1 Jack B. Weinstein &

Margaret A. Berger, Winstein s Federal Evidence, 8§ 106.02[2] at

106-11 (Joseph M MLaughlin ed., 2" ed. 2001). As such, the
rule “permts one party to require another party to introduce
nore evidence than the latter desires, or have the latter’s case
interrupted so that the additional evidence can be introduced.”
Sal t zburg et al., supra at 92. Although an adverse party
seeking to introduce evidence for purposes of conpleteness has
the right to have the remaining evidence introduced

cont enporaneously with the proponent’s evidence, the adverse

“ Al current Manual provisions cited herein are identical to the ones in
effect at the tinme of appellant's court-nmartial.
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party, for tactical reasons, may wait until later in the

proceedi ngs to introduce the evidence. See id.

Rul e 106 applies only to evidence that “ought in fairness
to be considered contenporaneously” with the proponent’s
evi dence, and does not necessarily require that the entire
docunent be admitted into evidence. See Winstein, supra,
§ 106.03[1] at 106-17;, Saltzburg et al., supra at 92-93; United

States v. Cannon, 33 MJ 376, 383 (CMVA 1991). When a m sl eading

i npression mght be created by introduci ng a docunent w t hout
acconpanyi ng docunents or related correspondence, Rule 106
requires consideration as to whether the situation is one in

whi ch t he proponent should conpelled “to offer into evidence the
entire correspondence or all acconpanyi ng docunents that ought
to be considered contenporaneously with the witing being
introduced into evidence.” Winstein, supra, 8§ 106.04[1] at

106-19; see also United States v. Maracle, 26 MJ 431 (CVA 1988);

United States v. Sal gado- Agosto, 20 MJ 238 (CMA 1985).

The courts are split as to whether Rule 106, in addition to
governing timng, also permts the introduction of evidence that
otherwi se woul d be inadm ssible. See Winstein, supra,

§ 106.03[1] at 106-14; 1 Barbara E. Bergman & Nancy Hol | ander,

VWharton’s Crinminal Evidence § 4:10 at 317-19 (15'" ed. 1997). To

the extent that otherw se inadm ssi bl e evidence may be

10
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introduced, it conmes in only at the insistence of the adverse
party, who may wai ve the benefit of the rule. See Saltzburg et

al ., supra at 92-93.

Because Rule 106 applies only to “a witing or recorded
statenment,” it does not cover oral statenments. However, to the
extent that Rule 106 is concerned with timng rather than
adm ssibility, several commentators have observed that the judge
may rely on Rule 611(a), regarding control over the node and
order of proof, to achieve the sane effect as Rule 106 with
respect to the tinme at which evidence nay be introduced for
pur poses of “conpl et eness.

" See Weinstein, supra, 8 106.02[2];

Bergman & Hol | ander, supra at 313-14.

B. Mlitary Rule of Evidence 304(h)(2)

Rul e 304(h)(2) provides:

If only part of an all eged adm ssion or
confession is introduced against the
accused, the defense, by cross-exam nation
or otherw se, may introduce the remaining
portions of the statenent.

The President’s decision that the general provisions of Rule 106
shoul d be suppl enented by a specific rule of conpleteness for
confessions or adm ssions introduced agai nst the accused

reflects longstanding mlitary practice. See WIIliam W nthrop,

11
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MIlitary Law and Precedents 327 (2d ed. 1920 Reprint) (“a

confession, to be admtted, nust be offered in its entirety, so
that the whole may be taken together, and the conpl ete purport
may fully appear”); see also para. 225, Manual for Courts-
Martial, US. Arny, 1917; para. 1l14a, Manual for Courts-Martial,
U S Arny, 1928; para. 175, Naval Courts and Boards, 1937; para.

127a, Manual for Courts-Martial, US. Arny, 1949.

Fol | owi ng enactnent of the UCMI, the President incorporated
the rule of conpleteness with respect to confessions or
adm ssions in paragraph 140a of the Manual for Courts-Martial,

United States, 1951, as foll ows:

If only part of a confession or adm ssion
(or supposed confession or adm ssion) is
shown, the defense by cross-exam nation or
ot herwi se may show the remai nder of the
statement .

In United States v. Harvey, 8 USCVA 538, 546, 25 CWR 42, 50

(1957), our Court enphasized the fairness conponent of the rule
of conpleteness: “It would be manifestly unfair to an accused to
permt the prosecution to pick out the incrimnating words in
the statenent or discussion and put themin evidence while at
the same tine excluding the remai nder of the statenent or
conversation, in which the accused seeks to explain the

incrimnating passages.” Wen an oral admission and a witten

12
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confession are involved, the issue is "whether the accused's
witten statenent is separate and unrelated fromthe ora
confession, or whether it is part of or the product of the sane

transaction or course of action." |Id.

Harvey also identified the outer limt of the rule’'s
coverage, stating that “a separate statenent or utterance of an
accused, which is totally disconnected or unrelated to the
statenment containing the confession is not adm ssible as part of
such statenment.” Id. Wth respect to the issue of whether two
statenents m ght be sufficiently connected so as to require the
second to be admitted under the rule of conpleteness, the
opi nion noted that “the el apsed tine between the two statenents

is but one factor -- although an inportant one -- to be
considered in every case.” |d. at 546-47, 25 CMR at 50-51. As
an exanple of a situation in which a subsequent statenment was
held to be adm ssible under the rule of conpleteness, the

opinion cited State v. Netherton, 279 P. 19 (Kan. 1929), in

whi ch t he defendant had executed a witten statenent addressing
questions froma sheriff that had been asked and answered over a

period of several days. 1d. at 547, 25 CVMR at 51.

In Harvey, we applied the foregoing considerations to a
witten statenent executed nine days after an oral confession,

and stating:

13
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All factors considered, including the

el apsed tine of nine days between the oral
confession and the witten statenent, that
the statenent was made at the specific
request of counsel, and that the greater
part of the statenment related to matter

whol Iy unconnected with the offense and with
the subject matter of the oral confession,
we believe the witten statenment was
unrelated to and constituted no part of the
oral confession.

Id. at 548, 25 CMR at 52.

The subsequent edition of the Manual reflected Harvey’'s
approach to the rule of conpleteness in the context of

conf essi ons and adm ssi ons:

If only part of a confession or
adm ssion or supposed confession or
adm ssion of the accused is shown, the
def ense by cross-exam nation or otherw se
may i ntroduce all other parts of the

statenent -- which nmay consist of a
connected series of statenents -- that are
explanatory of, or in any way rel evant to,
t hat part.

Para. 140a(6), 1969 Manual, supra. |In other words, although a
confession may be contained within a statenment, aspects of the
statenent that were not part of the confession or otherw se
explanatory of or in any way relevant to the confession were not
adm ssi bl e under the Manual’s rul e of conpl et eness.

When the President pronulgated the Mlitary Rul es of

Evi dence in 1980, the rules not only adopted the general rule of

14
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conpl eteness in Fed. R Evid. 106, but also included Rule
304(h)(2), thereby continuing the special treatnment of
confessions in the mlitary justice system The Drafters’

Anal ysis noted that Rule 304(h)(2) was “taken wi thout
significant change” from paragraph 140a(6) of the 1969 Manual
Manual , supra (2000 ed.) at A22-13. The Analysis al so observed
that in contrast to Rule 106’s focus on witten statenents by an
adverse party, Rule 304(h)(2) “allows the defense to conplete an
i nconpl ete statenent regardl ess of whether the statenent is ora
or inwiting.” 1d.

The foregoing history indicates that Rule 304(h)(2): (1)
applies to oral as well as witten statenments; (2) governs the
ti mng under which applicable evidence may be introduced by the
defense; (3) permts the defense to introduce the remai nder of a
statenent to the extent that the remaining matter is part of the
confession or adm ssion or otherwi se is explanatory of or in any
way relevant to the confession or adm ssion, even if such
remai ni ng portions would otherw se constitute inadm ssible
hearsay; and (4) requires a case-by-case determ nation as to
whet her a series of statenents should be treated as part of the
original confession or adm ssion or as a separate transaction or

course of action for purposes of the rule.

15



United States v. Rodriguez, No. 01-0130/ AR

C. Rules 106 and 304(h)(2) Conpared

Rul es 106 and 304(h)(2) both require an initial
determ nation that a party has introduced an inconplete item
If the itemis inconplete, then the opposing party may invoke
Rul e 106 or 304(h)(2), as appropriate, to ensure that the court-
martial is not provided wwth a m sl eading portrayal of the
initial statement. There are four mgjor differences between
Rul e 106 and Rule 304(h)(2). First, the general rule of
conpl eteness in Rule 106 nay be used by any party, but Rule
304(h)(2) may be invoked only by an accused, and only after the
prosecution has introduced an all eged adm ssion or confession.
Second, Rule 106 applies only to docunents and recordings, while
Rul e 304(h)(2) also covers oral statenments. Third, Rule 106 is
primarily concerned with timng, permtting a party to conpel an
opponent to introduce matter during the opponent’s case-in-
chief, while Rule 304(h)(2) is primarily concerned with
aut hori zing the introduction of the substance of the “renaining
portions of the statenment” at issue. Fourth, Rule 106 provides
the mlitary judge with discretion to determ ne whether the
additional material “ought in fairness” be considered with the
original matter, whereas Rule 304(h)(2) requires adm ssion of

the “remaining portions of the statement” if such material falls

16
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within the criteria set forth under the rule and applicabl e case

| aw.

[11. Discussion

W reviewa mlitary judge’'s decision to admt or exclude

evi dence for abuse of discretion. United States v. Ayala, 43 M

296, 298 (1995). Appellant contends that when the prosecution
i ntroduced appellant’s first four statements -- the fabricated
stories of a burglary and abduction -- the mlitary judge erred
in not permtting appellant to introduce his sixth and seventh
statenents -- the transcripts of his custodial interviews --

under the rule of conpleteness.

The prosecution provided evidence of appellant’s first four
statenments through the recorded 911 call and the testinony of
his nother-in-law, Detective Canmaro, and Honol ul u police officer
Zarielo. Each of these statenments was made during a discrete,
conplete event. Appellant has not shown, with respect to any of
t hese conmuni cations, that he was sonehow precl uded from
conpleting the content of his statenents. Appellant’s
subsequent statenents, which he sought to introduce at trial
under the rule of conpleteness, were nade at a different tine,
at a different place, and to a different set of persons.

Al though the latter statenments may rebut, explain, or nodify the

content of his earlier statenents, they are not adm ssi bl e under

17
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the rule of conpl eteness because they were not part of the sane

transacti on or course of action.

Rul e 304(h)(2) is designed to protect an accused fromthe
prosecution’s m sl eadi ng use of excerpts of an adm ssion or
confession. It does not permt an accused to engage in a
pattern of deception with a variety of persons, and then argue
that bel ated candor in a different setting justifies the

i ntroduction of otherw se inadm ssible hearsay.

In the present case, the defense sought to introduce
appel lant’ s sixth and seventh statenents as the basis for
contending that his wife's killing was accidental. The
Governnment’s trial strategy, which did not involve introduction
of those statenents as part of its case-in-chief, thwarted that
plan. As a result, the defense had to choose between putting
appel l ant on the stand, which would have subjected him®“to the

cruci ble of cross-exam nation,” United States v. Stark, 24 M

381, 385 (CMA 1987), or forgoing use of the statenents. The
rul e of conpleteness is an evidentiary rule designed to pronote
fairness by precluding unfair omssions, not a rule intended to
all ow an accused to avoid the “crucible of cross-exam nation.”

Id.; see also United States v. WIllianms, 43 M} 348, 354 (1995).

Appel I ant al so contends that his sixth and seventh

statenents shoul d have been adm tted during cross-exam nation of

18
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the prosecution’s expert witness, Dr. Wn. Dr. Wn testified on
direct exam nation that Angela s death was due to suffocation
caused by application of a choke hold about her neck. Dr. Wn
al so gave detailed testinony about the choke hold maneuver and
how its use may cause death dependi ng on the anount and | ength
of time pressure is applied to the carotid artery. During

def ense counsel’s cross-exanm nation, Dr. Wn acknow edged t hat
she could not precisely ascertain how Angel a Rodri guez was
suf f ocat ed because there were no signs of injury or traunma
around Angel a’s neck. She added that this was not unusual in
suffocation cases. 1In response to defense counsel’s cross-
exam nation, Dr. Wn stated that she relied on appellant’s

adm ssions, as related to her by the Honolulu investigators, to
conclude that appellant’s wife was suffocated to death by a

choke hol d.

A party-opponent may test the basis of an expert’s opinion
by inquiring into the facts and data underlying that opinion.
See M|. R Evid. 703 and 705. 1In the present case, defense
counsel was entitled to test the factual basis of Dr. Wn’'s
expert opinion as to the manner of Angela Rodriguez's death.
The mlitary judge permtted the defense to elicit testinony
fromDr. Wn that her conclusion was based on information

obt ai ned from appellant's confession. After the mlitary judge

19
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allowed this line of questioning, however, defense counsel did
not nove to introduce the statenents from appellant at issue in
the present appeal under the rule of conpleteness. The rule of
conpl eteness under Rule 304(h)(2) is a tool that is available to
the defense if the defense chooses to use it. In the absence of
a defense request, the mlitary judge was not called upon to
deci de whether the rule of conpleteness applied after references
to appellant's confessions were elicited by the defense during
cross-exam nation, and, if so, which statenents by appel |l ant
were covered by the rule of conpleteness. Under these

ci rcunstances, there was no error.

| V. Concl usion

The decision of the United States Army Court of Crim nal

Appeal s is affirnmed.

20
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SULLI VAN, Seni or Judge (concurring in part and in the
result):

The majority makes clear that MIlitary Rule of Evidence 106
applies to the conpletion of “a witing or recorded statenent,”

not to the conpletion of an oral statenent. See United States v.

Goldwire, 55 MJ 139, 146-48 (2001) (Sullivan, J., concurring in
the result)(Baker, J., concurring in the result). It also nakes
clear that MI.R Evid. 304(h)(2) is the rule of conpleteness at
courts-martial with respect to oral (and witten) statenents that
are adm ssions and confessions. | agree.

In this light, | turn to the evidence of record in this case.
The prosecution was allowed to evidence four pretrial statenents
made by appell ant which were clearly exculpatory in nature. 1In
these statenents, he basically asserted that his honme was i nvaded
by several unknown persons; they beat himand his wife; and they
abducted himin a car fromwhich he eventually escaped. The
prosecution declined to evidence three other excul patory
statenents subsequently made by appel |l ant, where he cl ai ned t hat
he killed his wife in self-defense during a domestic disturbance.
Appel | ant sought adm ssion of his later statements under “the

rul e of conpleteness.” (R 278)

| initially note that the Governnent evidenced appellant’s
t el ephone statenent to his nother-in-law by calling her as a

witness at this court-martial. (R 228, 235) Trial counsel,
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however, al so evidenced appellant’s oral statenent to a police
energency operator by introducing a recorded copy of their phone
conversation. (R 138, PE 43) Trial counsel further evidenced
appellant’s oral statenent to police officers responding to his
energency call by calling one of those officers as a wtness.

(R 346-48) Finally, it introduced evidence of his oral

statenent to a m ssing person police investigator by calling as a
W tness the investigator who heard his statenent. (R 272, 280-
82)

The mlitary judge nade a general decision that appellant’s
fifth, sixth, and seventh statenents nmade to police, which
suggested he acted in self-defense during a donmestic row, could
not be admtted by the defense under the rule of conpleteness.

(R 279) Neither the defense nor the Governnent nor the mlitary
j udge di stingui shed between MI.R Evid. 106 or 304(h)(2). |
think it is inportant that this Court do so because these are

different Manual rules with different evidentiary requirenents.

MI.R Evid. 106 states:

Rul e 106. Renminder of or rel ated
witings or recorded statenents

When a witing or recorded statenment or
part thereof is introduced by a party, an
adverse party may require that party at
that time to introduce any other part or
any other witing or recorded statenent
whi ch ought in fairness to be considered
cont enporaneously with it.
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(Enphasi s added.) Here, the tape recording of appellant’s
t el ephone conversation with the 911 operator (his second
statenment) was introduced as evidence by the prosecution. Unlike

United States v. Goldwire, supra, where no witing or recorded

statenent was evidenced, MI|.R Evid. 106 was applicable in this
case.

Nevertheless, in nmy view, fairness did not require that the
mlitary judge allow the defense to admt evidence of appellant’s
fifth, sixth, and seventh statenents to nenbers of the Honol ul u
police department. These statenents did not clarify the
t el ephone conversation with the 911 operator or contribute to the
understanding of its meaning. They contradicted the earlier
tel ephone call, and their adm ssion under this rule was an
obvious attenpt to permt appellant to parade his second
excul patory story before the nmenbers and avoid the crucible of
cross-exam nation. In these circunstances, a sound basis existed
for the judge s decision to refuse to admt this evidence under

this evidentiary rule.

Turning to MI.R Evid. 304(h)(2), it states:

(2) Conpleteness. |If only part of
an all eged adm ssion or confession is
i ntroduced agai nst the accused, the
defense, by cross-exam nation or
ot herwi se, may introduce the renaining
portions of the statenent.
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(Enmphasi s added.) For the reasons stated by the majority, |
conclude that the fifth, sixth, and seventh statenments were not
“remai ning portions of the” first four “statenents.” See

generally United States v. Harvey, 8 USCVA 538, 546, 25 CMR 42,

50 (1957) (articulating a separate and unrelated rule). In
addition, the first four statenents nade by appel |l ant concerni ng
hi s purported hone invasion by strangers certainly did not
constitute a confession. Although he asserted certain facts in
t hese statenents, they were excul patory, not incul patory, on

their face. | question whether MI.R Evid. 304(h)(2) is

applicable in these circunstances.E

A final question raised is whether the defense was entitled
to introduce the entirety of these statenments because the
prosecution’s nedical expert testified on cross-exam nation by
def ense counsel that she relied on a part of these statenents in
determ ning the cause of death (“anoxic brain damage due to
suf focation or choke hold kind of procedure”). (R 419, 430-31)
The witness stated: “They [the police] said that the accused had
confessed to having a choke hold kind of grip on the decedent,”
and she said that was the only information she received fromthe
police as to appellant’s pretrial statenents. (R 433) The

mlitary judge allowed the expert to testify that she relied on

7 See MI.R Evid. 304(c)(1)(“A ‘confession’ is an

acknow edgenent of guilt.”); MI.R Evid. 304(c)(2) (“An

‘adm ssion’ is a self-incrimnating statenent falling short of an
acknow edgenent of guilt, even if it was intended by its maker to

be excul patory.”) (enphasis added).
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this particular statenent from appellant in reaching her expert

opi nion on the case of death. (R 434-35)

In my opinion, no violation of MI.R Evid. 703 and 705
occurred in this case for the reasons pointed out by the
majority. No MI.R Evid. 106 or MI.R Evid. 304(h)(2) violation
al so plainly occurred here. It was the defense, not the
Governnment, who first introduced evidence of appellant’s |ater

adm ssions at his court-martial .
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