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Judge SULLI VAN del i vered the opinion of the Court.

Appellant was tried at Altus Air Force Base, Cklahoma, by a
special court-martial with nmenbers. |In accordance with her
pl eas, she was found guilty of a single specification of |arceny
of $240.00, in violation of Article 121, Uniform Code of Mlitary
Justice, 10 USC § 921. On April 14, 1998, she was sentenced to a
bad- conduct di scharge, restriction for 2 nonths, and reduction to
the grade of Airman (E-2). On June 15, 1998, the convening
authority approved this sentence. The Court of Crimnal Appeals

affirmed. United States v. Washi ngton, ACM S29570 (A.F. O

Crim App. Nov. 27, 2000).

On May 24, 2001, this Court granted review on the follow ng
i ssue:
WHETHER THE M LI TARY JUDGE ERRED TO THE
SUBSTANTI AL PREJUDI CE OF APPELLANT VWHEN
SHE REFUSED TO ALLOW APPELLANT' S EXH BIT E
| NTO EVI DENCE, A STATEMENT ADVI SI NG THE
MEMBERS THAT THE | MPCSI TI ON OF A BAD-

CONDUCT DI SCHARGE WOULD DEPRI VE APPELLANT
OF ALL RETI REMENT BENEFI TS.

We hold that the mlitary judge commtted prejudicial error by
refusing to admt a sunmary of expected |ost retirenment pay
(approxi mately $240,000.00) if appellant was awarded a punitive
di scharge. See United States v. Luster, 55 M} 67, 72 (2001).

Appel l ant was a senior airman (E-4) who at the tinme of trial
had conpl eted over 18 years of active mlitary service and who
could retire during her current enlistnment. The excluded defense

evi dence denonstrated the estimted pay that appellant woul d
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receive if she retired at paygrades E-4 or E-3 after conpleting

20 years of service. It stated:

RETI REMENT BENEFI T ANALYSI S

Retirement for an E-4 with 20 years of
service who was born in 1959, entered the
mlitary in 1980, retired in 2000 and has
a life expectancy of 73 years, with a
nont hly gross paynent of $716. 00.

Li f e Expectancy: 73
- Age of Retirenent: -41
= Years of Retirenment Benefits: 32
X 12 nont hs x12
= Nunber of Paynents: 384
X Monthly G oss Paynent: x$716. 00

Total Gross Paynents  $274,944.00

Retirement for an E-3 with 20 years of
service who was born in 1959, entered the
mlitary in 1980, retired in 2000 and has
a life expectancy of 73 years, with a
nont hly gross paynent of $615. 00.

Li f e Expectancy: 73
- Age of Retirenent -41
= Years of Retirenment Benefits: 32
X 12 nont hs x12
= Nunber of paynents: 384
X Monthly G oss Paynent: x$615. 00

total Gross paynents  $236, 160. 00

Difference in anbunt between retiring as
an E-4 and an E-3 based on the information
above.

$274,944. 00
- $236, 160. 00
$38, 784. 00

In our viewthe mlitary judge erred when she prevented the
defense (R 41, 43) frompresenting to the nenbers a conplete
pi cture of the financial |oss appellant would suffer as a result

of a punitive discharge. See United States v. Luster, supra at

72 (error for judge to require defense to obliquely address
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retirement issue only through voir dire questions and argunent

under simlar circunstances).

We al so concl ude that appellant was materially prejudiced by
the judge’ s erroneous decision to exclude this defense evidence.
Article 59(a), UCMIJ, 10 USC § 859(a). Appellant had been
previously court-martialed | ess than a year earlier for crimnes
related to use of an Anerican Express Governnent Travel Card.
However, evidence was presented in this case that appell ant
suffered frompost-traumatic stress disorder as a result of her
home being twi ce burglarized while she was stationed in Engl and
in 1992. After the burglaries, appellant “had difficulty
sl eepi ng” and began to ganbl e excessively to avoid being hone
al one at night. Appellant becanme addicted to ganbling and was
ganbl i ng when she commtted the offense for which she pl eaded
guilty and the offenses for which she was previously court-
martialed. (R 76-77) She was eventually diagnosed with
conpul si ve ganbling di sorder and began receiving treatnent for
that di sorder along with the post-traumatic stress disorder that

occasioned it.

Mor eover, appellant’s rehabilitative potential was not
necessarily bl eak. Major Brooks, her squadron conmander, did
testify that appellant’s rehabilitation potential “seens slim”
(R 75) However, defense counsel’s cross-exam nation reveal ed
that neither Mjor Brooks nor Master Sergeant (Msgt) Patten, her

supervi sor (another government w tness), knew of appellant’s
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ganbl i ng addi ction when they testified as to her rehabilitation
potential. Two defense w tnesses, Lieutenant Wall and MsSgt
Wl son, both testified that appellant was “one of the best
supervi sors” they had worked with, that her work performance was
“out standing,” and that her |evel of performance had not changed
even while this charge had been pending. (R 98-105) Msgt
W son al so opi ned that she believed appellant had rehabilitation
potential. (R 105) Finally, Captain (Dr.) Lawson, a clinical
psychol ogi st who was treating appellant for her disorders,
opi ned:

Her synptonms will appear mainly at night.

It does not affect her job performance, as

such. She will operate just fine during

the day. It is a specific situation. At

home i s when she’ll experience nost of her

synpt ons.

(R 91)

Al'l this evidence tends to show that the decision to adjudge
a punitive discharge in appellant’s case was a “close call.” See

United States v. Luster, supra at 72. Appellant was denied the

opportunity to present her particular sentencing case to the
menbers that a punitive discharge effectively inposed a financi al

puni shment over one thousand tines the anount she had stolen. W

cannot say with reasonable certainty that the nmenbers’ deci sion
as to sentence would have been the sanme if the excluded

i nformati on had been presented to them See United States v.

Luster, supra.
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The decision of the United States Air Force Court of Crimnal
Appeal s as to findings is affirmed and as to sentence is
reversed. The sentence is set aside. The record of trial is
returned to the Judge Advocate General of the Air Force. A

reheari ng on sentence nay be ordered.
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CRAWFORD, Chi ef Judge (dissenting):

| do not believe the mlitary judge abused her
consi derabl e discretion by refusing to admt Defense Exhibit E
for identification (an inconplete[]docunent reflecting retirenent
pay appellant m ght receive at pay grades E-4 and E-3, with 20
years of service and a |life expectancy of 73 years). In any
event, any error in this case was harmnl ess.

Assum ng that the judge's decision to exclude this defense
evi dence was erroneous, we nust determ ne whether appellant was
materially prejudiced by this error. Art. 59(a), Uniform Code
of Mlitary Justice, 10 USC § 859(a). Unlike the case of United

States v. Luster, 55 MJ 67, 72 (2001), the decision to award a

punitive discharge to Senior Airman (SrA) Washi ngton was not “a
close call.”

Appel I ant pl eaded guilty to larceny, in violation of
Article 121, UCMJ, 10 USC 8§ 921. Her adjudged and approved
sentence was a bad-conduct discharge, restriction for 2 nonths,
and reduction to E-2. This was not appellant’s introduction to
the mlitary justice system Less than a year before the court-
martial under consideration, then Staff Sergeant Washi ngton was
convicted at a special court-martial of violating a |awful

general regul ation by using her American Express Government

1 This exhibit was inconplete and ni sl eading because it spoke only of
retirement benefits in the grades of E-4 and E-3; the court nenbers could
have reduced appellant as |ow as the grade of E-1.
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Travel Card for non-official cash wthdrawal s, naking a fal se
of ficial statenment concerning her possession of that Anmerican
Express Governnent Travel Card, and dishonorably failing to pay
a debt of over $1,400 to the American Express Corporation, in
violation of Articles 92, 107, and 134, UCMJ, 10 USC 8§ 892,
907, and 934, respectively. The adjudged and approved sentence
for those of fenses included a reduction to the rank of Senior
Airman (E-4), confinement for 3 nonths, and a reprimand.

The facts surrounding appellant’s larceny, as contained in
the stipulation of fact (which was read to the nenbers), are
instructive. On the evening of January 3, 1998, appellant was
ganbling at a truck stop near ol dsby, Oklahoma. During the
evening she net the victim Ms. Merz. As the record evidences:

After a few hours, Ms. Mrz indicated she needed
nore noney to continue playing. Because Ms.
Merz suffers frommultiple sclerosis and was in a
wheel chair, and because it was raining outside
and she didn't want to get wet, she asked SrA
Washi ngton if she would go to the Automatic
Tel l er Machine (ATM nachine for her and w t hdraw
some noney. SrA Washington agreed to do so and
Ms. Merz gave Sr A Washington her ATM card and
her Personal ldentification Nunber (PIN). Ms.
Merz requested that SrA Washi ngton withdraw $100
fromher account for her. SrA Wshington
proceeded to the ATM machi ne, conducted the
transaction as requested, and returned the noney
and the ATM card to Ms. Merz.

Sr A Washington and Ms. Merz continued to play on
the machines. Shortly after mdnight, Ms. Mrz
ran out of noney and asked SrA Washington to go
to the ATM machine for her again. It was now the
norni ng of 4 Jan 1998. Sr A Washington agreed to
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go to the ATM again and this time Ms. Merz asked
her to get out $140. Ms. Merz gave SrA

Washi ngton her ATM card again. SrA Washi ngton
returned to the ATM and processed the transaction
as requested. After finishing that transaction,
unbeknownst to Ms. Merz, SrA Washington then
made two other w thdrawal s that were not
authorized by Ms. Merz. SrA Washington withdrew
an addi tional $100 and $140 during these

unaut hori zed transactions. SrA Washington then
returned the ATM card and $140 to Ms. Merz.

Ms. Merz then gave SrA Washi ngton $40 for going
and getting the $140. SrA Washi ngton kept the
addi tional $240 and did not inform Ms. Merz
about the additional transactions.

Wil e SrA Washi ngton and Ms. Merz were playing,
Ms. Merz asked SrA Washi ngton her nane. SrA
Washi ngt on t hought about the unauthorized

wi thdrawal s, and with the intent to deceive Ms.
Merz, stated that her nane was "Janice WIson."

Sr A Washi ngt on won approxi mately $700 on 4
January 1998.

The Governnent presented two w tnesses during sentencing.
Maj or Brooks and Master Sergeant (Msgt) Patten opined that
appel lant’ s duty perfornmance was good to excellent, but she had
“slim to no rehabilitation potential. Neither wanted her back
in the squadron. Defense counsel presented Captain (Dr.)
Lawson, appellant’s doctor, a clinical psychol ogist, who
testified that appellant was suffering from post-traumatic
stress disorder as well as chronic and conpul sive ganbling
problens. Dr. Lawson attributed these naladies to two hone
bur gl ari es whi ch appel |l ant experienced while stationed in

England in 1992. Appellant also presented two wi tnesses, Second
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Li eutenant Wall and Msgt W1 son, both of whom attested to her
out st andi ng supervisory skills. Msgt WIson stated that
appel l ant had rehabilitation potential. Finally, in an unsworn

statenent, appellant begged the nenbers not to give her a bad-

conduct discharge. In her own words: “[T]he effects of a bad-
conduct discharge will be devastating to ne. First, | wll |ose
nmy retirenent benefits.” She repeated the |ast statenent |ater
on.

During closing argunent, trial defense counsel dramatized
how cl ose appellant was to retirenent by using a 20-inch tape
measure, using an inch marker on that tape nmeasure for each year
of appellant’s service in the Air Force. Defense counsel showed
the court nenbers that appellant was just past 18 inches and how
close that was to the 20-inch mark. Counsel also inforned the
menbers that if they followed trial counsel’s logic, they would
cut off the first 17 inches, or years, of that tape neasure as
i f appell ant had never served her country. Defense counsel told
the court nenbers very plainly that if they awarded appellant a
bad- conduct di scharge, she would “lose all retirenent benefits.”

Finally, the judge clearly informed the nenbers of the
ef fect of a bad-conduct dischargeﬂ

This court nmay adjudge a bad-conduct discharge.

Such a di scharge deprives one of substantially
all benefits adm nistered by the Departnent of

2 This fact clearly renders the granted issue without merit on its face. See
____ M at (2) (maj. op.).
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Veterans Affairs and the Air Force establishment
and wi Il preclude SrA Washi ngton from conpl eting
t he remai nder of her current enlistnment and
becomng eligible for retirenent benefits.

(Enphasi s added.) See United States v. Boyd, 55 MJ 217, 221

(2001). The question of appellant’s retirenment, whether at her
current grade of E-4 or at sone | esser grade, was clearly placed
before the nmenbers. Regardless whether the mlitary judge
abused her discretion in refusing to admt Defense Exhibit E for
identification, appellant has suffered no prejudice.

Appel l ant’ s service record, her prior conviction, the facts
surroundi ng the offense to which she pleaded guilty, her

expl anation for her m sconduct (both past and present), as well
as her rehabilitation potential or |ack thereof, were clearly
before the nenbers. She has suffered absolutely no prejudice.
Accordingly, | would affirmthe decision of the Court of

Crimnal Appeals inits entirety.
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