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Chi ef Judge CRAWFORD del i vered the opinion of the Court.

Contrary to his pleas, appellant was convicted by officer
and enlisted nenbers in Port-au-Prince, Haiti, of dereliction of
duty and larceny, in violation of Articles 92 and 121, Uniform
Code of MIlitary Justice, 10 USC 88 892 and 921, respectively.
The convening authority approved the sentence of a bad-conduct
di scharge, 6 nonths’ confinenent, total forfeitures, and
reduction to the |l owest enlisted grade. The Court of Crim nal
Appeal s affirnmed the findings and sentence in a short form
unpubl i shed opinion. W granted review of the foll ow ng issue:

VWHETHER THE EVI DENCE | S LEGALLY | NSUFFI Cl ENT
TO SUPPORT THE FI NDI NGS THAT APPELLANT WAS
GUI LTY OF LARCENY AND DERELI CTI ON OF DUTY
VWHERE APPELLANT WAS COVPLYI NG WTH A LAWFUL
ORDER.

We hold that the evidence is not only legally sufficient to
prove appellant was derelict in not securing a weapons cache
found during Operation Restore Denocracy, Port au Prince, Haiti,
but also that it is legally sufficient to prove he stole a Desert

Eagl e pistol fromthe sane cache.

Under Jackson v. Virginia, 443 U S. 307, 319 (1979), the

standard used to determ ne whether evidence is legally sufficient
requires all relevant evidence to be viewed “in the |ight nost
favorable to the prosecution,” including “reasonabl e inferences”
to be drawmn fromthat evidence. Applying that standard here, the

evi dence supports the finding that appellant was not acting
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pursuant to an order given by Sergeant (SGT) Marjamaki, but
rather, that he was acting with SGI Marjamaki to steal a Desert
Eagl e . 357 Magnum and give it to Private (PVT) Mangol d.

Appel  ant was a nmenber of a unit assigned to guard a
weapons cache found during Operation Restore Denocracy. First
Li eutenant (1LT) Mel ano, the conpany executive officer and acting
commandi ng officer, took an M 79 grenade | auncher and a MAC
system nmachi ne gun fromthe weapons cache to be kept as unit
trophies. 1LT Melano testified that at that tinme, he was “under
the inpression fromny battalion commander that we could
legitimately take sone weapons back with us.” Wth 1LT Mel ano’s
perm ssion, SGI Marjamaki gave a bayonet fromthe weapons cache
to each nenber of his squad. SGI Marjanmaki testified that
bet ween the 9'" and the 11'" of Cctober, he and appellant took
t hree weapons fromthe bunker.

The day before President Aristide returned to Haiti, PVT
Mangol d canme to the bunker conplex. SGI Marjamaki testified that
PVT Mangol d wanted a Desert Eagle, and that appellant went and
got himone after SGI Marjamaki gave appellant the keys.

Al t hough the evidence shows that SGI Marjanaki told appellant to
obtain the Desert Eagle for PVT Mangol d, we need not consider
whet her such a directive constituted an apparently |awful order.
The testinmony of Private First O ass (PFC) Holland - which was

not chal l enged by the defense - that SGI Marjanmaki di savowed in

“Based on the Government concession, the case should be returned to the Judge
Advocat e General of the Arny to deternine whether appellant is entitled to
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appel l ant’ s presence any know edge of or responsibility for
appel lant’ s taking of the weapon effectively nullifies
appel l ant’ s argunent that he acted pursuant to an apparently
| awful order in taking the Desert Eagle.

The day President Aristide returned, Sergeant First C ass
Jones told appellant and the others in the squad that they could
not have any weapons, including any old bayonets. That sane
eveni ng, SGT Marjamaki testified appellant told himhe could take
a weapon apart and sew it into his rucksack. 1In addition, when
appellant’s unit returned to the main base, they were told there
was going to be a shakedown because of sone m ssing weapons.

SGT Marjameki testified that after this warning, appellant said
he woul d not surrender his weapons, and the authorities would
never find them After the shakedown, two weapons were found
next to a trash dunp and one was found next to a wall.

On cross-exam nation, SGI Marjameki said that appellant not
only wanted the Desert Eagle, but the case cleaning kit and
everything that went with it. He was going to take them and
ship them back to the States.

The findings of guilty are al so supported by PVT Mangol d’s
testinmony that he went to the bunker with SGI Marjanmaki and
received a Desert Eagle pistol fromappellant. According to PVT
Mangol d, the weapon was not for a nmuseunm nor was it a war
trophy. It was for his own personal use. In addition to the

pi stol, PVT Mangold was given a cleaning kit, brush, warranty,

relief under United States v. CGorski, 47 MJ 370 (1997).
4
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and a key to disassenble the weapon. PVT Mangold testified that
he took the weapon out of the box, threw the box away, gave the
weapon to PVT Sweeny, who was goi ng on energency |eave to the
United States, and told PVT Sweeny he would pay himlater for his
trouble in smuggling the weapon into the United States.

PFC Hol l and al so testified that he renmenbered the night
when appel | ant gave the weapon to PVT Mangold. |In fact, he saw
SGI Marj amaki give appellant the key to go to the bunker and get
a weapon for PVT Mangold. He also heard SGI Marjamaki say that
“if he [appellant] gets caught, tell them |l don’t know nothing
about it.” Later, PFC Holland had a conversation with appell ant
about snmuggling the weapon into the United States.

To sustain a conviction for |arceny under the UCMI, the
foll ow ng el ements nust be proven:

(a) That the accused wongfully took, obtained, or

wi thhel d certain property fromthe possession of the

owner or of any other person;

(b) That the property belonged to a certain person;

(c) That the property was of a certain value, or of
sone val ue; and

(d) That the taking, obtaining, or wthhol ding by

the accused was with the intent permanently to deprive

or defraud anot her person of the use and benefit of the

property or permanently to appropriate the property for

the use of the accused or for any person other than the

owner .
Para. 46b(1), Part 1V, Manual for Courts-Martial, United States
(2000 ed.).

The wrongful ness of appellant’s taking of the weapon, as
well as his intent to permanently deprive the owner of the use

5
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and benefit of the weapon, is further evidenced by the fact that
he did not return the Desert Eagle pistol or informthe
authorities of its taking after being inforned that the taking of
weapons was not permtted and that all weapons had to be returned
prior to the shakedown.

To sustain a conviction of willful dereliction of duty
under the UCMI, the follow ng el ements nust be proven:

(a) That the accused had certain duties;

(b) That the accused knew or reasonably should
have known of the duties; and

(c) That the accused was willfully derelict in the
performance of those duties.

Para. 16b(3), Part |V, Manual, supra.

Appel l ant’ s knowl edge of his duty to safeguard the weapon
fromunl awmful appropriation or retention - including
appropriation or retention by unit nenbers seeking to obtain and
keep weapons as trophies - and his willful dereliction of this
duty are established by the evidence that after he was i nfornmed
that the taking of weapons as trophies was not permtted,
appellant failed either to return the weapon or to informthe
authorities of its taking.

The evi dence presented at trial circunstantially shows that
t hose who possessed the weapons did not think they were entitled
to take them keep them and show themto their friends and
relatives as war trophies. Thus, the court bel ow was correct in
concluding that the evidence was legally sufficient as to the
findings of qguilty of larceny and dereliction of duty.

6
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The decision of the United States Arnmy Court of Crim nal

Appeal s is affirned.
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BAKER, Judge (concurring):

For the reasons set forth, | find the evidence legally
sufficient for both offenses and, thus, join the mgjority in
affirmng the court below. | wite separately because | find
sone, but not all of the majority opinion’s facts persuasive in

appl yi ng Jackson v. Virginia, 443 U S. 307, 319 (1979). 1In

particular, | would rely on those facts recounted bel ow for
which there is a direct nexus between appellant and the Mangol d
Desert Eagle; | do not rely on facts associated with ot her
Desert Eagles, such as appellant’s alterations to his pack, for
whi ch appel |l ant was not convicted. Second, | would not apply a
theory of wongful w thhol ding, based on a failure to return the
pistol or report its taking, in order to sustain appellant’s
conviction for dereliction of duty. Applying Jackson,

concl ude the panel could find that appellant intended to
permanent|ly deprive the governnment of Haiti of the pistol at the
time he took it for PVT Mangold. The panel’s concl usion
regardi ng dereliction of duty logically follows.

. FACTS

Appel  ant was part of the force guaranteeing the renoval of
the dictatorial reginme in Haiti during Operation Restore
Denocracy. On Septenber 10, 1994, prior to the | andi ng of

forces, the operational conmander issued General Order #1. That
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order prohibited, inter alia, the “taking or retention of war
£l

trophi es or individual souvenirs.”

On Cctober 2, 1994, during a routine patrol, the squad to
whi ch appel |l ant was attached found a cache of individual and
crew served weapons in bunkers at Fort Dimache, Haiti. Anong
t he weapons were conventional Anerican mlitary weapons, a
nunber of submachi ne guns, and several “Desert Eagle” pistols in
various calibers. Another unit assuned responsibility for
security of the bunkers, and the squad was assi gned ot her
duties. However, the squad returned to secure the bunkers and
guard the weapons from Cctober 9 to the 19th.

On Cctober 6, 1LT Mel ano, the conpany executive officer and
acting commandi ng officer, took an M 79 grenade |auncher and a
MAC nmachi ne gun fromthe weapons cache as unit trophies. 1LT
Mel ano testified that, at the time, he was “under the inpression
fromny battalion conmander that we could legitimtely take sone
weapons back with us.”

SGT Marjameki, the squad | eader, testified that 1LT Mel ano
gave himperm ssion to give his squad bayonets fromthe weapons
cache. However, 1LT Melano testified that he did not give such
aut horization, but instead told SGI Marjamaki that he would

“check with higher” and “get perm ssion.” Nonethel ess, each

*Paragraph 5e(1)(c) states: “No weapon, munition, or military article of equipment captured or acquired by any
means other than official issue may be retained for personal use or shipped out of the JOA for personal retention or
control.”
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menber of the squad then received a bayonet from Marj amaki .
Additionally, during a routine patrol on October 10, SGT
Mar j amaki and appel |l ant renpoved three Desert Eagle pistols from
Bunker 4.

On Cctober 14, PVT (fornerly SPC) Mangold, the unit supply
noncomm ssi oned officer and 1LT Mel ano’s driver, delivered water
to SGT Marjamaki’s squad. According to both SGI Marjanmaki and
PVT Mangol d, the two soldiers discussed getting PVT Mangol d a
Desert Eagle pistol fromthe weapons cache. PVT Mangold
testified that “I told himl was going to try to get it back to
the States.” SGI Marjanmaki al so nentioned that he and appel | ant
had renoved three Desert Eagle pistols fromthe cache and that
the pistols “could get back wwth the unit arnorer.”

According to SGI Marjanmaki, the entire squad stood near by
and overheard his conversation with PVT Mangol d. PVT Mangol d
testified that the nearest person was appellant, who he thought
was “just listening to us.” PFC Holland also testified that
appel  ant stood nearby. However, appellant testified that he
nei ther saw SGI Marjamaki and PVT Mangol d nor heard the
conversation between the two of them

Four soldiers testified that SGI' Marjamaki then gave the
bunker keys to appellant. Appellant testified that SGI
Marjamaki told himto get PVT Mangold a Desert Eagle pistol.

PFC Hol l and testified that SGI Marjamaki said “if he gets
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caught, tell them!| don’t know nothing about it.” Another
soldier at the scene, PVT Victor, did not recall SGI Marjanaki
making this statement. Appellant then renoved a Desert Eagle
pi stol from Bunker 4 and gave it to PVT Mangol d.

SGI Marjamaki testified that sonetinme between Cctober 16
and 19, SFC Jones, the platoon |eader, told the squad that al
weapons had to be returned to the bunker. SGI' Marj anaki
testified that he sent appellant to Bunker 4 to return the
bayonets, the Desert Eagle pistols, and the M79 and MAC machi ne
gun renoved by 1LT Mel ano. The Desert Eagle pistol given to PVT
Mangol d was not anong the weapons ret urned.

1LT Melano testified that he did not |learn of the specific
General Order #1 prohibition against war trophies until after
Cctober 19. Menbers of the squad testified that they were not
briefed on General Oder #1 until OCctober 28.

1. ANALYSI S

In reviewing for |egal sufficiency, this Court applies the
following test: “whether, considering the evidence in the |ight
nost favorable to the prosecution, a reasonable factfinder could
have found all the essential elenments beyond a reasonabl e

doubt.” United States v. Turner, 25 M} 324 (CMA 1987)(citing

Jackson, 443 U. S. at 319). Wen applying this test, this Court

is “bound to draw every reasonable inference fromthe evidence
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of record in favor of the prosecution.” United States v.

Bl ocker, 32 M] 281, 284 (CMA 1991).
The offense of larceny requires that the follow ng el enents
be proven:
(1) That the accused wongfully took, obtained, or
wi thheld certain property fromthe possession of the
owner or of any other person;

(2) That the property belonged to a certain person;

(3) That the property was of a certain value, or of sone
val ue; and

(4) That the taking, obtaining, or wthholding by the
accused was with the intent permanently to deprive or
defraud anot her person of the use and benefit of the
property or permanently to appropriate the property
for the use of the accused or for any person other
t han t he owner.

Para. 46b(1), Part 1V, Manual for Courts-Martial, United

States (2000 ed.).

The second and third el enents were not in dispute.
Testinmony at trial showed that the weapon belonged to the
Hai ti an governnment (elenent 2) and that it had val ue (el enent
3). The issue for the panel, then, was whether appellant knew
that the taking was wongful (elenment 1) and possessed the
specific intent to permanently deprive (el enent 4) when he
removed the pistol fromthe weapons cache.

First, the panel could reasonably infer that appellant

overheard the conversation between SGI Marjanmaki and PVT

Mangol d, during which Mangold i nfornmed SGT Marjameki of his
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intent to take the pistol hone, and listened to SGI Marj amaki
tell himabout the three Desert Eagle pistols that he and
appel  ant had renoved from Bunker 4. These statenents indicated
that PVT Mangol d was not asking for the pistol as a unit trophy,
but for his own use. Three w tnesses (Marjanmaki, Mngold, and
Hol | and) pl aced appel |l ant cl ose enough to have overheard this
conversation. While appellant disputes having overheard (or
even seen) the conversation, it was for the panel to assess the
credibility of the witnesses’ conpeting statenents. The panel,
bel i eving that appellant overheard the conversation, could have
concl uded beyond a reasonabl e doubt that appellant knew renovi ng
the pistol fromthe weapons cache was w ongful .

Second, even if appellant did not overhear the conversation
bet ween SGT Marj ameki and PVT Mangol d, PFC Hol |l and testifi ed:

PFC Hol l and: Well, as Pacheco was |eaving to go to the

bunker, he said “if he gets caught, tell theml don’t know

not hi ng about it.”

On cross, defense counsel, recharacterizing PFC Holland' s
stat enent, asked:

DC. And then after Specialist Pacheco wal ked away was when

he made the coment that if Mangold was caught, he,

Sergeant Marjanmaki, didn’'t know anything about it.

To this PFC Hol |l and responded, “Yes, sir.”

The record is anbi guous as to whether SGTI Marj ameki

actually nmade this statenent, where appell ant was when SGT

Mar j amaki made this statenent, and whether appell ant heard SGT
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Marj amaki’s statement. In United States v. MG nty, 38 MJ 131

(CVA 1993), this Court states: “In resolving |l egal sufficiency
guestions, this Court is bound to draw every reasonabl e
inference fromthe evidence of record in favor of the
prosecution.” 1d. at 132 (quoting Blocker, 32 M} at 284). |
concl ude, based on the record, that a panel could reasonably
infer that SGI' Marjanmaki made the statenment and that appell ant
overheard it.

Lawful orders do not need to be disavowed. The panel,
bel i eving that appellant overheard SGI Marjanaki’s statenent,
coul d al so have concl uded beyond a reasonabl e doubt that
appel I ant knew he was not acting pursuant to a | awful order.
Thus, a reasonable factfinder could have found that appell ant
ei ther overheard SGI Marjamaki di savow his actions or overheard
t he conversation between SGI Marjameki and PVT Mangol d, or both.
Ei ther finding would negate the defense that appellant nerely
foll oned apparently | awful orders.

The offense of dereliction in the performance of one’s
duties requires that the follow ng el ements be proven:

(1) That the accused had certain duties;

(2) That the accused knew or reasonably should have known
of the duties; and

(3) That the accused was willfully derelict in the
per formance of those duti es.

Para. 16b(3), Part 1V, Manual, supra.
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The first two elenents were not in dispute at trial.
Appel l ant had a duty to safeguard the bunkers and the weapons
within (elenment 1). |In addition, appellant knew of this duty
(element 2). Thus, the issue facing the panel was whet her
appellant was willfully derelict in the performance of those
duties (elenment 3).

The panel could reasonably find that appellant was
willfully derelict based on the conclusion above. |f the panel
bel i eved beyond a reasonabl e doubt that appellant was not nerely
following valid orders — but knew that renoving the pistol was
wrong — then the specific intent to steal also shows wllful ness
in the dereliction of one’s duty.

| would affirmthe panel’s finding regarding dereliction on
this basis alone, w thout addressing appellant’s failure to
|ater return the pistol or to report its renoval, in a context
where his squad | eader and superior failed to do the sane. (I
accept, as a matter of law, that |arceny and dereliction of duty
can al so be established through wi thhol ding of property;
however, this is a case about a wongful taking.)

Based on the foregoing, | amsatisfied that there is
sufficient evidence on the record from which rational
factfinders could conclude beyond a reasonabl e doubt that the
essential elenments of larceny and dereliction in the performance

of duties were proven.
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SULLI VAN, Judge (dissenting):

Two questions are raised in this case. First, was the
evidence legally sufficient to support appellant’s conviction for
stealing a “Desert Eagle pistol,” which was “property of the
Government of Haiti?” Second, was the evidence legally
sufficient to support his conviction for dereliction of his duty
to ensure “the security of mlitary weapons of the Governnent of

Haiti, in custody of U S. forces?”

The evidence in this case showed that appellant retrieved a
Desert Eagle pistol froma secured weapons bunker and gave it to

anot her sol di er, PVT Mangold. However, overwhel m ng evi dence

al so denonstrated that appellant was acting on an order fromhis

squad | eader, SGI Marjanmaki, when he did so. Moreover, no

evi dence was presented that a reasonable factfinder could find
appel I ant knew or shoul d have known that this order was unl awful.
In my view, the evidence was not legally sufficient to disprove
appel l ant’ s defense of obedience to the apparently | awful orders

of SGI Marj amaki .
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It is a bedrock principle of mlitary |aw that obedi ence to
an apparently |awful order is a defense to any offense punishabl e
by court-martial. See RCM 916(d), Manual for Courts-Martial,
United States (1994 ed.). B 1 n cases of | arceny, this mlitary
def ense negates the first and nost critical elenment of the

offense, i.e., that the taking was \Mongful.E

The taking, obtaining, or wthhol ding of
the property nust be wrongful. As a
general rule, a taking or w thhol di ng of
property fromthe possession of another
is wongful if done without the consent
of the other, and an obtaining of
property fromthe possessi on of another
is wongful if the obtaining is by false
pretense. However, such an act is not
wongful if it is authorized by | aw or
apparently | awful superior orders.

Para. 46c¢(1)(d), Part IV, Manual for Courts-Martial, United

States (1994 ed.) (enphasis added).

1 Al citations to Manual provisions are to the version in
effect at the tinme of appellant’s court-martial. The current
version i s unchanged.

2 The el enents of larceny are as follows:

(a) That the accused wongfully took, obtained, or wthheld
certain property fromthe possession of the owner or of
any ot her person;

(b) That the property belonged to a certain person;

(c) That the property was of a certain value, or of sone
val ue; and

(d) That the taking, obtaining, or wthholding by the
accused was with the intent permanently to deprive or
def raud anot her person of the use and benefit of the
property or permanently to appropriate the property for
the use of the accused or for any person other than the
owner .
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An order given to a servicenenber to performa mlitary duty
“i's presunmed |lawful”; “a subordi nate di sobeys an order at his

peril.” United States v. Cherry, 22 M 284, 285 (CMA 1986)

(citing para. 14c(2)(a)(i), Part 1V, Manual for Courts-Martial,

United States, 1984); see also United States v. New, 55 M} 95,

117-18 (2001) (Sullivan, J., concurring in the result). As this
Court, quoting Wnthrop, stated in its disposition of the case of
First Lieutenant WlliamCalley, Jr., in 1973:

[Flor the inferior to assune to determ ne
t he question of the |awful ness of an
order given himby a superior would of
itself, as a general rule, anmount to

i nsubordi nati on, and such an assunption
carried into practice would subvert
mlitary discipline. Were the order is
apparently regular and lawful on its
face, he is not to go behind it to
satisfy hinself that his superior has
proceeded with authority, but is to obey
it according to its terms, the only
exceptions recogni zed to the rule of
obedi ence bei ng cases of orders so

mani festly beyond the | egal power or

di scretion of the commander as to admt
of no rational doubt of their

unl awf ul ness.

Except in such instances of pal pable
illegality, which nust be of rare
occurrence, the inferior should presune
that the order was |l awful and authorized
and obey it accordingly, and in obeying
it can scarcely fail to be held justified
by a mlitary court.’

United States v. Calley, 22 USCVA 534, 543, 48 CMR 19, 28 (1973)

(quoting WlliamWnthrop, Mlitary Law and Precedents 296-97 (2d

Para. 46(b)(1), Part 1V, Manual for Courts-Martial, United States
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ed. 1920 Reprint)) (enphasis added). Thus, a subordi nate nust
obey all orders except those that are “pal pably” illegal. The
guestion of whether a particular order was “pal pably” illegal -
and, in turn, whether conpliance with such an order woul d not
constitute a valid defense to a court-martial charge — is
reviewed fromthe perspective of a “man of ordinary sense and

understanding.” |d. at 542, 48 CVR at 27.

A.  Evidence denonstrated that appell ant
was conplying with an apparently | awf ul
order fromhis squad | eader, SGI
Mar | amaki .

At appellant’s court-martial, evidence was presented that on
Cct ober 14, 1994, PVT Mangold arrived at the bunker conplex where
appel l ant was staying to deliver water to the squad. (R 388)
PVT Mangol d started tal king to SGI' Marjamaki and asked whet her he
could obtain a .357 Desert Eagle pistol. (1d.) SGI Marjamaki
told himhe could, and wal ked back to where appellant was sitting
with some of the other squad nenbers. (R 409) SGI' Marj amak
then tossed appellant the keys to the weapons bunker and told him

to get a Desert Eagle pistol for SGI' Mangol d out of the bunker.
(1d.)

The record contains testinony fromthree wtnesses who saw
and heard SGI Marjamaki approach appellant, throw himthe keys to

t he weapons bunker, and say, “Go get himone,” or “Go get one.”

(1994 ed.) (enphasis added).
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(R 409) (testinmony of PFC Holland); (R 427-28, 437-38)
(testinmony of PFC Victor). Appellant hinself recounted the
conversation as follows: “He told ne to go — go get himone, um
and |'mquite sure he told ne to make sure everything was there
withit, sir.” (R 479) Even trial counsel, when giving his
closing argunent, attributed this remark — “Go get himone” - to
SGI Marjamaki in describing the sequence of events surroundi ng

the taking of the weapon. (R 612)

The evi dence al so showed that appellant clearly perceived
this instruction as an order, and one which he was not at |iberty
to ignore. During appellant’s cross-exam nation by the
Governnent, the foll ow ng exchange occurred:

Q Did you believe you were receiving
an order from Sergeant Marjamaki or was
he just asking you to do sonethi ng?

A He didn't ask nme in a question
form He told ne to do so, and froml’'d
say basic training through — even nore at
my unit, 1’ ve always been told when a
nonconm ssi oned officer tells nme to do
sonmething, to do it, not question it, and
if | do question it, question it after
it’s done, sir.

Q Didyou question it after it was
done?

A | do now and | did when CID started
i nvestigating what was going on, sir. At
the tinme, nol didn't, sir.

(R 498) (enphasis added).
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No evi dence was presented rebutting the evidence show ng that
SGI Marj amaki ordered appellant to get the weapon for PVT
Mangol d. SGI Marjamaki, testifying under a grant of immunity,
expl ained the incident as follows: “So | tossed the keys to
Speci al i st Pacheco and Pacheco went to the bunkers and got him
one.” (R 343) It should be noted that this testinony, while
avoi ding reference to a spoken order, does not contradict the
testimony of the other three wtnesses who testified that SGT
Marj amaki said, “Go get himone.” Furthernore, SGI Marjanaki
|ater admtted at |east constructive responsibility for

transferring the weapon to PVT Mangold. He testified:

Q On the 14'" again, was the day
that you gave the weapon to [Private]
Mangol d?

A Yes, sir.

(R 369) (enphasis added).

Thus, the record contains overwhel m ng evi dence that
appel l ant was directed by his mlitary superior, SGI Marjanaki,

to get a Desert Eagle pistol for PVT Mangol d.

B. No evidence was presented that
appel I ant knew or shoul d have known t hat
t he order was unl awf ul

The next question we nust consider is whether there was any
evi dence showi ng that a person of ordinary sense and

under st andi ng woul d have thought the order given by SGI Mrj amak
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was “pal pably illegal.” See RCM 916(d); United States v. Call ey,

supra. In this regard, the Governnent introduced into evidence
Ceneral Order #1, issued by the Joint Task Force Commander of
Oper ati on Uphol d Denpocracy on Septenber 10, 1994. That order

prohibited, inter alia, the taking of Haitian weapons as war

trophies or for any other purpose.

Significantly, however, the conpany’s executive officer, 1LT
Mel ano, testified that he did not |learn of General Order #1 until

after his unit was relieved of duty to guard the weapons bunker

on Cctober 19, 1994. (R 559) WMreover, the evidence al so
reveal ed that General Order #1 was not read to all soldiers unti

Cctober 28 or 29, 1994. (R 383-85) The incident at issue here

t ook place on Cctober 14, 1994 — two weeks earlier. (R 342-43)

No evi dence was presented that the soldiers in 1LT Melano’s unit
— including appellant, SGT Marjameki, and PVT Mangold — were

aware of this command order on Cctober 14, 1994.

Furthernore, no evidence was introduced tending to show that
appel l ant or nenbers of appellant’s unit knew or shoul d have
known t hat weapons were not to be taken as war trophies. SGI
Mar j amaki never briefed his soldiers on whether they were or were
not allowed to take war trophies. (R 361) However, SGTI
Marj amaki did give everyone in the squad a bayonet fromthe
weapons bunker. (R 348-49, 417, 431) He testified (under

immunity) that “[i]t didn't seemlike a big deal. | nean



United States v. Pacheco, No. 00-0346/ AR

everybody was taking [weapons] and we just would have kept them
there until we got a call from higher up that said we coul dn’t
have them” (R 592) The sergeant also pointed a finger at 1LT
Mel ano: “[We got told by the |ieutenant that -- Lieutenant

Mel ano that everything was good to go until we got told by

higher[.]” (R 593)

On Cct ober 14, when PVT Mangold visited the unit and
requested the Desert Eagle from SGI' Marjamaki, SGI Mar | amaki
assuned that PVT Mangold (who was 1LT Melano’s driver) was taking
it back to the command post as a unit trophy. (R 360) The
evi dence further denonstrates that SGI Marjanmeki believed it was
acceptable to take weapons not only as unit trophies, but for
personal reasons as well. \Wen asked whether he thought there
was anything “wong with taking firearnms for your personal, take-
i t-home-do-what ever-you-want-to, use,” SGI Marjaneki responded,

“At that tinme it seened all right, sir.” (R 594)

This evidence is consistent wwth 1LT Mel ano’ s testinony
concerning his understanding of the war trophy “policy.” 1LT
Mel ano testified that he took two Haitian weapons down to the
conpany conmand post — an M 79 grenade | auncher and a MACS
machi ne gun — at the behest of his conmander, Col onel (CQOL)
Sullivan. He explained, “I was under the inpression fromny
battalion commander we could legitimtely take sone weapons back

wth us.” (R 554, 57-58) Interestingly, COL Sullivan al so
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ordered 1LT Melano to seize an antique flint lock rifle as a unit
trophy. (R 555) No one questioned these acts until 1LT Mel ano
was told that the chain of command had deci ded not to approve the
taki ng of war trophies, whereupon 1LT Melano returned the M 79
and MACS to the bunker. Wen SGI Marjanmaki |earned that the
trophies were not permtted, he collected the bayonets he had
previously distributed to his squad and had appellant return them
to the bunker. (R 349) This occurred after the incident in

guestion, on about the 17th of Cctober. (R 279, 404, 415)

Finally, appellant’s own understanding of the situation
denonstrates that SGI Marjamaki’s order to give a Desert Eagle
pi stol to PVT Mangol d woul d have appeared |awful to a person of

ordi nary sense and understanding. See RCM 916(d); United States

v. Calley, supra. Appellant knew that PVT Mangold was 1LT

Mel ano’ s driver and the supply NCO and when PVT Mangol d cane to
get the Desert Eagle, appellant “presuned or kind of put together
t hat Mangol d being the XO s driver that the weapon was for the —
for the CP [command post], and it was being brought there for the
sanme reason the other weapons had been.” (R 482) Appellant did
not believe the weapon was going to Mangold for his own personal
use. (R 491) Considering that other weapons had al ready been
taken to the command post by appellant’s superiors to keep as

unit trophies, this was a reasonabl e belief.
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The majority attenpts to sidestep this unrefuted evidence
t hat appellant foll owed an apparently Iawful order by pointing to
a remark allegedly nmade by SGI' Marj amaki after ordering appell ant
to the bunker. According to PFC Holland, SGI Marjanmaki stated
t hat he woul d di savow knowl edge of giving the weapon to PVT
Mangold in the event that Mangold was “caught.” The majority
contends that the evidence supports the conclusion that appellant
heard this di savowal of know edge and, thus, should have realized
t hat what he had been asked to do was not legal. PFC Holland
testified to this remark as foll ows:
Q D d you actually see Speciali st
Pacheco give [Private] Mangold the
weapon?
A No, | didn't.
Q So, all you really saw is Sergeant
Mar j amaki gi ve Speci alist Pacheco the
keys?
A:  Yes, | did.
Q And he told himto go get himone?

A Yes, sir.

Q D d you hear Sergeant Marjanmeki say
anyt hi ng el se?

A Well, as Pacheco was |l eaving to go
to the bunker, he said if he gets caught,
tell them| don’t know nothing about it.

(R 410) (enphasis added).

Following this Iine of questioning, defense counsel had PFC

Hol land clarify this incident for the nenbers:

10



United States v. Pacheco, No. 00-0346/ AR

Q D d Sergeant WMarjanaki hand the
keys to Specialist Pacheco or just kind
of toss themto hinf? How did that work?

A: It was kind of Iike a short toss;
close to handing them He just threw
t hem

Q So, he just wal ked over to where
you guys were and tossed himthe keys?

A. Right. He was standing like with —
wthin two to three feet fromwhere | was
at .

Q And then after Specialist Pacheco
wal ked away was when he nade the comment
that if Mangol d was caught, he, Sergeant
Marj amaki, didn’t know anything about it?

A Yes, sir.
DC. No further questions, Your Honor.

(R 418-19) (enphasis added).

Curiously, the mapjority deals with this evidence by
ignoring it, as follows:

Al t hough the evidence shows that SGT
Marj amaki told appellant to obtain the
Desert Eagle for PVT Mangol d, we need not
consi der whether such a directive
constituted an apparently |awful order.
The testinony of Private First C ass
(PFC) Hol |l and — whi ch was not chal |l enged
by the defense — that SGI Marj anak

di savowed i n appellant’s presence any
knowl edge of or responsibility for
appel l ant’ s taking of the weapon
effectively nullifies appellant’s
argunent that he acted pursuant to an
apparently lawful order in taking the
Desert Eagl e.

_ M at (4) (enphasis added).

11
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The record, however, clearly indicates that the defense did
chall enge this interpretation of events by requiring PFC Hol | and
to explain that SGI Marjamaeki’s remark was nmade after appell ant
had wal ked away. The record contains no evidence contradicting
this testinony. |Indeed, the other eyewitness to this scene, PFC
Victor, did not hear SGI Marjamaki maki ng any such remark
di savow ng knowl edge of the incident. He testified:

Q Okay. PFC Victor, I'mgoing to ask
you again: please tell the nenbers of
t he panel what you heard Sergeant
Mar j amaki say when he handed over the

keys? Nice and | oud, please.

A He said to go get himone, and that
was ----

Q GOkay, did you hear him say
sonet hi ng el se?

A No, sir.

Q Well, you indicated that he said
sonething el se after he transferred the
keys?

A He turned towards us and he said
that [Private] Mangold said he could get
one out. Just basically just turned
around and ki nd of shrugged, sir, saying
that he could get one out, and then
wal ked back towards the tower, sir.

Q Okay. D d you hear Sergeant
Mar j amaki say sonet hi ng about what you
shoul d do if Specialist Mangol d had
gotten caught?

A No, he did not, sir.

Q You didn’t hear anything to the
effect that if he gets caught, we don't
know anyt hi ng about it?

12



United States v. Pacheco, No. 00-0346/ AR

A | heard that — | never heard that
fromhim but | heard them saying
sonething like if he got one, that
Speci alist Mangold did not get it from
hi m

Mi: Ckay. Take the chair and put it
right there.

WT: Yes, sir.

[ The witness noved the chair in the
m ddl e of the room]

Ml: And face the jury.
[ The witness did as directed.]

MI: Alright. Ask himthe |ast question
agai n.

Q PFC Victor, at the tine you saw
Sergeant Marjamaki hand the accused the
keys, did you hear himsay anything to
the effect of what you should do if
Speci al i st Mangol d had gotten caught with
t he weapon?

A No, | did not, sir.

Q kay, please continue with the rest
of your answer.

A Fr on??

Q Your answer continued when | asked
the question the first time. Please
cont i nue.

A He just basically — after he gave
the keys to ----

Mi: Speak up!

A After he gave the keys to
Speci al i st Pacheco, he just turned to us
and basically said that he could get one
out, and then wal ked off towards the back
— towards the tower, sir.

13
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Q@ ay, did he say anything to the
effect if anybody asks you, he didn't get
it fromnme?

A He never told ne that, sir, but |
mean | heard himsay like from others
that if Mangold got one, that he would -
that he did not get it fromhim sir.

(R 427-29) (enphasis added).

Despite persistent questioning by the Governnent, PFC Victor
consistently held to his testinony that he did not hear SGI
Mar j amaki make this remark, and that he had |earned of it only
t hrough the reports of others. In sum there was no evidence
present ed what soever that appellant heard or could have heard

this all eged di savowal by SGT Marj anaki .

Wt hout sufficient evidence to support a wongful taking
theory of larceny, the only other basis on which to affirm
appel lant’s conviction is a wongful wthhol ding theory.
However, this Court cannot affirma conviction based on a theory
of crimnal liability never presented to the trier of fact. See

United States v. Standifer, 40 M} 440, 445 (CVA 1994); United

States v. Riley, 50 MJ 410, 415 (1999); Dunn v. United States,

442 U.S. 100, 106 (1979); and Rewis v. United States, 401 U. S

808, 814 (1991).

The ultimate issue for this Court on the |arceny conviction
is whether there is any evidence in the case fromwhich a

reasonabl e menber could conclude that appellant’s taking of the

14
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Desert Eagle was wongful. | have no choice but to conclude that
there is not. The testinony of the w tnesses, especially
appel l ant’ s superiors, denonstrates such an at nosphere of

i gnorance of command policy that no reasonable jury could find
that appellant’s obedience to orders was pal pably illegal. See

Jackson v. Virginia, 443 U.S. 307 (1979).

Wth regard to the dereliction of duty charge, evidence was
presented that appellant knew or reasonably should have known of
his duty to safeguard the weapons from unl awful appropriation.
After learning that his superiors had prohibited the taking of
war trophies, appellant was put on notice that future takings

woul d be unl awf ul .

The majority argues that appellant’s guilt on the
dereliction charge is established by his failure “to return the
weapon or to informthe authorities of its taking.” M at
(7). Again, however, this theory is not available to this Court
as a basis for sustaining appellant’s conviction for dereliction

because it was never presented to the nenbers at trial. See

United States v. Standifer, supra.

Accordingly, | would reverse the decision of the United

States Arnmy Court of Crim nal Appeals.
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