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ISSUES PRESENTED

I.  Whether the permissive inference is unconstitutional for marijuana cases,
both facially and as applied to this case.

II. Whether Airman First Class Lawrence’s conviction for marijuana use is
legally insufficient.

III. Whether judge alone courts-martial conducted under Article 16(c)(2)(A),
Uniform Code of Military Justice, are unconstitutional.

STATEMENT OF STATUTORY JURISDICTION

Airman First Class (A1C) Collyn L. Lawrence, the Appellant, filed a timely
appeal of the court-martial judgment entered into the record on June 6, 2024, under
Article 60c(a), Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 860c, that
includes a finding of guilty. Accordingly, the Air Force Court of Criminal Appeals
(Air Force Court) had jurisdiction pursuant to Article 66(b)(1)(A), UCMJ, 10
U.S.C. § 866(b)(1)(A). This Court has jurisdiction under Article 67(a)(3), UCMJ,
10 U.S.C. § 867(a)(3).

STATEMENT OF THE CASE

A1C Lawrence was tried by a military judge sitting as a special court-martial
pursuant to Article 16(c)(2)(A), UCMJ, 10 U.S.C. § 816(c)(2)(A). Contrary to his
pleas, R. at 9, A1C Lawrence was found guilty of one charge and specification of
wrongful use of marijuana, in violation of Article 112a, UCMJ, 10 U.S.C. § 912a.

R. at 111. The military judge sentenced A1C Lawrence to a reduction to the grade



of E-2 and a reprimand. R. at 126. The convening authority took no action on the
findings or sentence. Convening Authority Decision on Action.

A1C Lawrence appealed his conviction to the Air Force Court. Appendix at
2. On appeal, A1C Lawrence challenged the legal and factual sufficiency of his
conviction, specifically noting that the permissive inference was unconstitutional
facially and as applied. /d. at 4, 7-8. He also challenged the constitutionality of
mandatory judge-alone courts-martial under Article 16(c)(2)(A), UCMI. /d. at 2.
The Air Force Court found no error and affirmed the finding and sentence. /d.

A petition for grant of review was filed with this Court on July 6, 2026.
United States v. Lawrence, No. 26-0237/AF, 2026 CAAF LEXIS 578 (C.A.A.F.
July 6, 2026). A motion to file this supplement subsequent to the petition was
granted, extending the filing date to July 27, 2026. Id.

STATEMENT OF FACTS
A. A1C Lawrence tested positive for a small amount of marijuana.

The Department of Defense cutoff limit for reporting positive results for
Tetrahydrocannabinol-9 (THC-9) is 15 nanograms per milliliter (ng/ml). R. at 37.

This cutoff level is based on research from the 1990s,! and is purportedly high

'In 1990, no state had legalized marijuana for any purpose. See Carpenter, David
H. et al., The Evolution of Marijuana as a Controlled Substance and the Federal-
State Policy Gap (Congressional Research Service Report, R44782, April 7, 2022),
https://www.congress.gov/crs_external products/R/PDF/R44782/R44782.7.pdf
[hereinafter Evolution of Marijuana] (showing that California was the first state to
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enough to separate the “non-using population” from the “known users.” R. at 37;
see Appendix at 8.

On January 9, 2024, A1C Lawrence was selected for a random urinalysis.
Appendix at 2. A1C Lawrence’s sample returned a positive test result for THC-9 at
22 ng/ml—just 7 ng/ml above the Department of Defense cutoff level. /d. at 3. The
Government offered A1C Lawrence nonjudicial punishment under Article 15,
UCMJ, 10 U.S.C. § 815. Id. at 3. A1C Lawrence declined the Article 15 and
demanded a trial by court-martial. /d.

At the time of his court-martial, A1C Lawrence had been in the Air Force
for nearly two years. Pros. Ex. 11. Aside from this positive urinalysis result,

A1C Lawrence was not involved in any other serious misconduct. Cf. Pros. Ex. 12
(showing A1C Lawrence received a record of individual counsel (RIC) for using a
vape while at work); Pros. Ex. 13 (showing A1C Lawrence received a RIC for
failing to attend a scheduled appointment). In fact, A1C Lawrence had terrific
military character, as demonstrated by various letters from colleagues and

supervisors admitted during findings. See Def. Ex. A-J.

legalize marijuana for medicinal purposes in 1996). Even by 1999, only five states
had legalized marijuana for medicinal purposes; no state had legalized marijuana
products for recreational or over-the-counter use. /d. at 13 (“Until 2012, the
recreational use of marijuana had not been legal in any U.S. state since . . . 1970.”).
Contrasted with today, “[1]t is now more the rule than the exception that states have
laws and policies allowing for some manufacturing, sale, distribution, and
possession of marijuana.” /d. at Summary.



B. The Government put on no evidence that A1C Lawrence knowingly
used THC-9 and relied on the permissive inference to prove
knowledge.

The Government put on no evidence that A1C Lawrence knowingly used
THC-9. See R. at 99-102 (talking about black market factors, economic incentives,
and the permissive inference, but pointing to no evidence of knowledge). Instead,
the Government asked the factfinder to use the permissive inference to “infer
knowledge.” R. at 102. And while the Government’s expert did testify, he
conceded that marijuana is sold recreationally in some states and can be consumed
through vaping. Appendix at 4. He also testified that THC can be bought at vape
shops,? which are not regulated by the federal government. Id.

Like the Government at trial, the Air Force Court relied on the permissive
inference—which it found constitutional both facially and as applied to
A1C Lawrence—to affirm A1C Lawrence’s conviction. /d. at 7-8.

ARGUMENT

In 2013, the Department of Justice issued a memorandum directing federal
prosecutors across the nation to “curtail their enforcement efforts against

marijuana. . . . Seismic changes followed.” United States v. Hemani, 146 S. Ct.

1677, 225 L. Ed. 2d 314, 330-31 (2026). While marijuana use remains technically

2 There was some evidence that A1C Lawrence vaped water vaper and nicotine
products. Appendix at 7; Pros. Ex. 12 (showing that A1C Lawrence used a vape at
work).



illegal under federal law,? forty states, three territories, and the District of
Columbia have legalized at least some form of marijuana use. /d. at 331. Studies
even suggest that more people use recreational marijuana than drink alcohol. /d.

Despite this backdrop, military courts continue to use the permissive
inference to justify marijuana use convictions. Appendix at 7-8; but see United
States v. Bass, _ M.J. __, No. 25-0149/MC, 2026 CAAF LEXIS 544, at *15-16
(C.A.AF. 2026) (declining to extend the permissive inference to hemp derived
products (i.e., tetrahydrocannabinol (THC)-8)). But a permissive inference is
unconstitutional if it lacks ““a rational connection between the fact proved and the
fact inferred.” Bass, 2026 CAAF LEXIS 544, at *14 (citing Barnes v. United
States, 412 U.S. 837, 842 (1973)). Because marijuana products and use are
pervasive in today’s society, and because products containing marijuana are largely
unregulated, there is no longer a rational connection between the fact proved (a
metabolite of marijuana in one’s body) and the fact inferred (knowing use of
marijuana).

This Court should grant review to determine whether the permissive

inference for THC-9 cases remains constitutional, facially and as applied, given the

3 Federal prosecutors have been encouraged not to enforce marijuana possession
laws, and the number of convictions for possession of marijuana have dwindled.
Hemani, 225 L. Ed. at 330-31.



“seismic” societal changes regarding marijuana use and marijuana products.
C.A.AF.R.21(b)(5)(A).

I. The factfinder’s use of the permissive inference to infer knowledge of use
was unconstitutional both facially and as applied to this case.

A. Standard of Review

This Court reviews questions of law de novo. Bass, 2026 CAAF LEXIS 544,
at *14.
B. Given the unregulated prevalence of marijuana products in society

and their generally accepted use, the permissive inference is facially
unconstitutional for marijuana.

A permissive inference is constitutional only when “the inferred fact ‘is
more likely than not to flow from the proved fact on which it depends.’” /d.
(quoting Barnes, 412 U.S. at 842). This means that for the permissive inference to
be constitutional for marijuana use, the inferred fact (knowledge of use) must more
likely than not flow from the proved fact (the metabolite of marijuana in an
accused’s body). Leary v. United States, 395 U.S. 6, 36 (1969) (reasoning that “a
criminal statutory presumption must be regarded as . . . unconstitutional, unless it
can at least be said with substantial assurance that the presumed fact is more likely
than not to flow from the proved fact”). The inference must also be supported by
“present-day experience.” Barnes, 412 U.S. at 844-45.

But present-day experience does not show it is “more likely than not true”

that a person knowingly used marijuana just because a metabolite 1s found in their



body. After all, “marijuana use today . . . . is widespread and increasingly
considered socially acceptable . . . . [F]rom a practical standpoint, law enforcement
widely tolerates [its] use.” Hemani, 225 L. Ed. at 340 (Alito, J., concurring). The
widespread use of marijuana compounded by the prevalence of unregulated
marijuana products, see id. at 330-31 (majority opinion), makes the risk of
unknowing and accidental ingestion high.

People who attend weddings are accidentally—or sometimes purposefully—
dosed by their hosts. See, e.g., Maria Cramer, Florida Wedding Guests are
Sickened by Marijuana in Food, Police Say, N.Y. TIMES (Apr. 21, 2022),
https://www.nytimes.com/2022/04/2 1/us/marijuana-food-florida-wedding.html.
Others are routinely subjected to civilians using drugs near them as they walk
through city streets or go out to public restaurants and bars. See Amanda Michiko
Shigihara, Health Behaviors in the Service Sector: Substance Use Among
Restaurant Employees, 14 J. OF SOCIAL, BEHAVIORAL & HEALTH SCIENCES 37
(2020), https://scholarworks.waldenu.edu/jsbhs/vol14/iss1/5/ (discussing
prevalence of drug use in the service industry). Airmen are not even safe on base,
where products sold by installation vendors sometimes contain the marijuana plant.
E.g., Thomas Novelly, Protein Shakes Pulled from Military Base GNC Stores

Because They Contained Hemp Seeds, Military.com, (Sep. 23, 2024), available at



https://www.military.com/daily-news/2024/09/23/protein-shakes-pulled-military-
base-gnc-stores-because-they-contained-hemp-seeds.html.

The prevalence of marijuana exposure by unwitting persons is made even
more common by the number of states that have legalized or decriminalized the
manufacture, distribution, sale, and use of marijuana. Hemani, 225 L. Ed. at 330—
31; see Evolution of Marijuana at 11 (showing state cannabis laws). With all but a
handful of states in the country allowing some type of use, sale, and manufacture,
“[1]t 1s now more the rule than the exception” that marijuana is legal. Evolution of
Marijuana at Summary. As the Government’s expert indicated at trial, THC-9 is
sold recreationally in many states and can often be purchased as a vape. R. at 54.
The Government’s expert conceded that the Government does not regulate shops
selling such products, R. at 55, and labeling is inconsistent. R. at 56.

As this Court has recognized, the permissive inference rests on multiple
premises: (1) controlled substances are illegal to possess; (2) are tightly regulated
even in lawful channels; and (3) are commonly associated with noticeable
psychoactive effects. Bass, 2026 CAAF LEXIS 544, at *15. But just like THC-8
discussed in Bass, these premises “do not hold” for THC-9. Id. THC-9 is widely
available and legal in all but a handful of jurisdictions. Evolution of Marijuana at
11. And, while technically illegal at the federal level, federal prosecutors rarely

prosecute minor amounts of marijuana possession. Evolution of Marijuana at 28



n.171. Further, THC-9 products are not well-regulated, Appendix at 4—in large
part because it remains technically illegal at the federal level. Finally, while some
THC-9 exposure may result in psychoactive effects, small amounts (as the
Government’s expert indicated at trial) may not. R. at 57; ¢f. Appendix at 4
(explaining the Government’s expert could not testify as to the amount of THC-9
ingested).

Despite the inference not being supported by present-day experience,
military courts have long justified its use so long as the scientific report from the
drug testing lab is reliable. See United States v. Green, 55 M.J. 76, 80 (2001);
United States v. Campbell, 50 M.J. 154, 160 (C.A.A.F. 1999) [hereinafter
Campbell 1], supplemented upon reconsideration, 52 M.J. 386, 388—89 (C.A.A.F.
2000) [hereinafter Campbell I1]; see also Anthony Yim, Drug Use Cases in the
Military: The Problems of Using Scientific Circumstantial Evidence to Meet the
Burden of Proof, 50 NAVAL L.R. 83 (2004) [hereinafter Drug Use Cases in the
Military] (explaining the permissive inference’s pervasive impact on the military
justice system). This is a far cry from the Constitution’s demand that a criminal
permissive inference be supported by present-day experience. Barnes, 412 U.S. at
844-45; Drug Use Cases in the Military at 98. As Judge Gierke noted in his
dissenting opinion in Green, ‘“‘a reliable urinalysis test is relevant . . . to prove use

of drugs. However, it does not prove knowing use unless it is supplemented by



expert testimony or other evidence showing knowing use, or at least permitting
knowledge to be rationally inferred.” 55 M.J. at 87 (Gierke, J., dissenting).

The permissive inference was developed by the Court of Military Appeals
“in the context of [the] longstanding recognition [of] the serious threat to military
readiness posed by drug abuse.” Campbell I, 50 M.J. at 159. But historic use by
military courts cannot, on its own, justify an otherwise unconstitutional inference.
Barnes, 412 U.S. at 84445 (reasoning that history of courts’ use of an inference
does not make an inference constitutional).

Because of seismic changes in society, this Court should revisit whether the
permissive inference can constitutionally be applied for THC-9 cases.

C. Even if not facially unconstitutional, the permissive inference is
unconstitutional as applied to A1C Lawrence.

When an inference is the only proof of guilt, it must meet a standard higher
than “more likely than not;” it must establish guilt beyond a reasonable doubt. See
Cty. Court v. Allen, 442 U.S. 140, 167 (1979) (“[S]ince the prosecution bears the
burden of establishing guilt, it may not rest its case entirely on a presumption
unless the fact proved is sufficient to support the inference of guilt beyond a
reasonable doubt.”); cf. Barnes, 412 U.S. at 846 (“Since the inference thus satisfies
the reasonable-doubt standard, the most stringent standard the Court has applied in
judging permissive criminal law inferences, we conclude that it satisfies the

requirements of due process.”). In this case, the inference was the only proof of

10



knowledge. Thus, the Government must go beyond the “more-likely-than-not
standard” from Leary and satisfy “the more exacting reasonable-doubt standard.”
The Government cannot prevail under this standard here for the reasons articulated
in Part [.B., supra.

Further, in Campbell I, this Court established certain safeguards for the
permissive inference to protect against due process problems. 50 M.J. at 160.
These safeguards include, amongst others, expert testimony showing (1) “that the
cutoff level and reported concentration [were] high enough to reasonably discount
the possibility of unknowing ingestion and to indicate a reasonable likelihood that
the user at some time would have ‘experienced the physical and psychological
effects of the drug.”” Id. (quoting United States v. Harper, 22 M.J. 157, 163
(C.M.A. 1986)). The Government failed to satisfy these safeguards.

First, the Government did not present expert testimony to demonstrate that
the cutoff level and reported concentration were high enough to discount the
possibility of an unknowing ingestion. Campbell I, 50 M.J. at 160. Instead, the
Government’s own expert drew the permissive inference standard into question in
two ways. The expert noted that the cutoff was created in the 1990s, when most (if
not all) states criminalized marijuana use of any kind. Evolution of Marijuana at
Summary. This undermines the applicability of the permissive inference when,

today, all but two states have some form of legal marijuana production and sale.

11



Evolution of Marijuana at 11. This is because the prevalence of marijuana and
marijuana products makes accidental far more likely today than in the 1990s. The
expert also conceded that the cutoff does not tell the trier of fact whether the
member felt the effects of the marijuana use nor could he say whether A1C
Lawrence knowingly ingested THC-9, R. at 57, contradicting Campbell I's
safeguards. Campbell I, 50 M.J. at 160.

The Constitution requires more than mere conjecture to convict. Drug Use
Cases in the Military at 98. Yet, that’s exactly what happened in this case. The
permissive inference was not only unsupported by common sense and evidence
admitted at trial, it was also contradicted by the Government’s own scientist.
When, as here, the permissive inference cannot be proved by any standard of
proof, it is unconstitutional as applied.

Given the Government expert’s testimony, this Court should grant review to
assess whether the inference was constitutional as applied to A1C Lawrence

II. Even if the permissive inference is constitutional, A1C Lawrence’s
conviction is nevertheless legally insufficient.

A. Standard of Review
This Court reviews legal sufficiency de novo. United States v. Moore, 86
M.J. 308, 311-12 (C.A.A.F. 2026) (citing United States v. King, 78 M.J. 218, 221

(C.A.A.F. 2019)).

12



B. It was inappropriate to use the permissive inference in this case.
Without the inference, the Government failed to prove knowledge.

Regardless of its constitutionality, the drawing of the inference is not
required, Campbell 1, 50 M.J. at 159, and is improper under certain circumstances.
United States v. Hall, 58 M.J. 90, 94-95 (C.A.A.F. 2003) (overturning a
conviction when the permissive inference was rebutted by the defense, but
inadmissible hearsay evidence from the Government tainted the rebuttal);
Campbell I, 50 M.J. at 159-61 (overturning a conviction where the Government
failed to offer adequate expert testimony to discount “the possibly of unknowing
ingestion”); United States v. Downum, ARMY 20220575, 2024 CCA LEXIS 70,
at *4 (A. Ct. Crim. App. Feb. 6, 2024) (overturning a conviction where the
Government failed to satisfy the evidentiary requirements in Campbell), aff’d, 86
M.J. 200 (C.A.A.F. 2026).

The Campbell I safeguards were not met in this case and, therefore, the trier
of fact could not use the permissive inference—nor could the Air Force Court
affirm using the inference.* In this case, the Government failed to present expert

testimony to demonstrate that the cutoff level and the reported concentration were

4 While this Court seemed to relax these safeguards in Campbell I, the decision in
Downum suggests that a lower court does not err by requiring those safeguards
before considering the inference. 86 M.J. 200, 205-07.

13



high enough to discount the possibility of an unknowing ingestion. Campbell 1, 50
M.J. at 160. In fact, the Government’s own expert directly contradicted this
standard. R. at 56-57. Similarly, the Government failed to present expert testimony
to demonstrate that A1C Lawrence experienced the physical or psychological
effects of the drug. Campbell I, 50 M.J. at 160; R. at 57.

“[W]hen evidence . . . is . . . supported only by inherently inconsistent
prosecutorial evidence, [this Court] ha[s] found such evidence to be legally
insufficient. . . .” United States v. Bond, 46 M.J. 86, 91 (C.A.A.F. 1997) (internal
citations omitted). The Government failed to introduce the expert testimony
contemplated by Campbell [—instead, their expert offered testimony directly
contradicting the standards established by this Court. As a result, the permissive
inference was not available to the Government and could not form the basis for
proving knowledge in this case.

Moreover, the Government did not, and could not, overcome A1C
Lawrence’s good military character. “A person of good military character is less
likely to commit” drug offenses. United States v. Vandelinder, 20 M.J. 41, 45
(C.M.A. 1985). Therefore, evidence of good military character, if available, “is
clearly pertinent . . . in military drug cases.” Id.; Dep’t of the Army, Pam. 27-9,

Legal Services, Military Judges” Benchbook ch. 7, § 7-8-1 (Jan. 26, 2026)°

> Available at https://www.jagcnet.army.mil/EBB/.

14



(“Evidence of the accused’s [good military character] may be sufficient to cause a
reasonable doubt as to his guilt.”).

The Benchbook instruction says it best: good military character evidence is,
on its own, sufficient to cause reasonable doubt as to guilt. Where, as here, there is
no evidence of actual knowledge and the trier of fact relied on the permissive
inference, drawing that inference is improper where there is ample, unrebutted
evidence of good military character. Therefore, even if the Government could rely
on the permissive inference, the inference alone could not overcome the good
military character in this case.

Therefore, this Court should grant review to explain what, if any, safeguards
apply to the permissive inference, especially in the THC-9 context. And, further, to
clarify when the use of the inference is improper.

III. Courts-martial conducted under 10 U.S.C. § 816(c)(2)(A) are
unconstitutional.

A. Standard of Review
Questions of jurisdiction, law, and statutory interpretation are reviewed de
novo. United States v. Valentin-Andino, 85 M.J. 361, 364 (C.A.A.F. 2025); United

States v. Hale, 78 M.J. 268, 270 (C.A.A.F. 2019).
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B. A1C Lawrence had a constitutional right to a panel of members.
Article 16(¢)(2)(A), UCMJ, violates that right.

The Due Process Clause of the Fifth Amendment provides that no one shall
be “deprived of life, liberty, or property without due process of law.” U.S. CONST.
amend. V. Although Congress may authorize courts-martial “without all the
safeguards given an accused by Article III and the Bill of Rights,” Reid v. Covert,
354 U.S. 1, 19 (1957) (citing Dynes v. Hoover, 61 U.S. 65 (1857)), this Court has
been unequivocal that “the Due Process Clause of the Fifth Amendment applies to
a service member at a court-martial.” United States v. Graf, 35 M.J. 450, 460
(C.M.A. 1992) (citing Middendorfv. Henry, 425 U.S. 25, 43 (1976)).

A military accused has a due process right to a multi-member panel. See
United States v. Wiesen, 56 M.J. 172, 174 (C.A.A.F. 2001). “In all criminal
prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury.” U.S. CONST. amend. VI. While a court-martial panel is not
identical to a Sixth Amendment “jury,” the constitutional guarantee of an impartial
multi-member factfinder for “all criminal prosecutions” is a bedrock procedural
right that the Supreme Court recognizes as “essential for preventing miscarriages
of justice and for assuring that fair trials are provided for all defendants.” Duncan
v. Louisiana, 391 U.S. 145, 158 (1968).

A1C Lawrence has a due process right to a court-martial consisting of

members, and 10 U.S.C § 816(c)(2)(A) violates this right. While A1C Lawrence
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recognizes this Court’s decision in United States v. Wheeler, 85 M.J. 70 (C.A.A.F.
2024), cert. denied, 145 S. Ct. 2750 (2025), he believes that case was wrongly
decided. This Court should grant review to rectify that issue.

CONCLUSION

The Supreme Court has recognized the significant changes in society’s
tolerance of marijuana. Marijuana is legal to use in all but a handful of states, the
federal government rarely enforces minor possession of marijuana, and marijuana
products are pervasive and largely unregulated. Because of the pervasiveness of
marijuana use and unregulated marijuana products and because accidental or
otherwise unknowing ingestion is so likely, the permissive inference cannot be
supported by our present-day experience.

This Court should grant review to revisit whether the permissive inference
can be applied in THC-9 cases. A1C Lawrence’s case is the perfect vehicle to do

so where the challenge is both facial and as applied.
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MCCALL, Judge:

A military judge sitting as a special court-martial pursuant to Article
16(c)(2)(A), Uniform Code of Military Justice (UCM), 10 U.S.C. § 816(c)(2)(A),
convicted Appellant, contrary to his pleas, of one specification of wrongful use
of Delta-9 Tetrahydrocannabinol, a Schedule I controlled substance, in viola-
tion of Article 112a, UCMJ, 10 U.S.C. § 912a.2 The military judge sentenced
Appellant to a reduction to the grade of E-2 and a reprimand. The convening
authority took no action on the findings or sentence.

Appellant raises two issues on appeal, which we have rephrased: (1)
whether Appellant’s conviction is legally and factually insufficient because the
Government failed to prove a knowing use, and (2) whether special courts-mar-
tial under Article 16(c)(2)(A), UCMJ, are unconstitutional. While not raised by
Appellant, we have also considered: (3) whether Appellant is entitled to relief
for appellate delay.

We have carefully considered issue (2) and find it does not require discus-
sion or relief. See United States v. Guinn, 81 M.J. 195, 204 (C.A.A.F. 2021)
(citing United States v. Matias, 25 M.dJ. 356, 361 (C.M.A. 1987)); see also United
States v. Wheeler, 85 M.dJ. 70, 79 (C.A.A.F. 2024) (holding the unrefusable mil-
itary judge-alone special court-martial where neither a punitive discharge nor
confinement of more than six months may be adjudged does not run afoul of
the Fifth Amendment Due Process Clause?).

As to the remaining issues, we find no error that materially prejudiced Ap-
pellant’s substantial rights, and we affirm the findings and sentence.*

I. BACKGROUND

Appellant enlisted in the Air Force on 6 September 2022, and at the time
of his court-martial had served for 1 year and 9 months. On 9 January 2024,
Appellant was randomly selected for a urinalysis test. In accordance with Air

2 Unless otherwise noted, all references to the UCMdJ and Rules for Courts-Martial
(R.C.M.) are to the Manual for Courts-Martial, United States (2019 ed.).

3 U.S. CONST. amend. V. In addition, our superior court in Wheeler noted the United
States Supreme Court has repeatedly stated that the Sixth Amendment right to a jury
does not apply to courts-martial. U.S. CONST. amend. VI; Wheeler, 85 M.dJ. at 74 n.2.

4 The court was properly assembled; however, the trial judge neglected to announce
the proper assembly prior to the beginning of the trial on the merits as required by
R.C.M. 911. Appellant does not allege prejudicial error, and we find none.
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Force Drug Demand Reduction Program (DDRP) procedures, Appellant pro-
vided his urine sample under the observation and direction of a trained drug
testing observer. The sample was then packaged and shipped to the Air Force
Drug Testing Lab (AFDTL) at Joint Base San Antonio—Lackland (JBSA-Lack-
land), Texas, for analysis. The report from that analysis indicated Appellant’s
urine sample was positive for Delta-9 Tetrahydrocannabinol (THC-9) at a level
of 22 nanograms per milliliter (ng/mL), 7 ng/mL above the Department of De-
fense (DoD) cutoff level of 15 ng/mL.

Appellant was offered nonjudicial punishment (NJP) under Article 15,
UCMJ, 10 U.S.C. § 815, for the offense of wrongful use of THC-9. Appellant
elected not to accept the NJP and demanded a trial by court-martial. A single
charge and specification of wrongful use of THC-9, a Schedule I controlled sub-
stance, in violation of Article 112a, UCMJ, was properly referred against Ap-
pellant on 18 March 2024 for a 21 May 2024 court-martial.

During Appellant’s court-martial, the Government introduced evidence Ap-
pellant smoked through the use of a vape pen and was on leave from 27 De-
cember 2023 to 29 December 2023. The Government entered all paperwork
associated with the collection of Appellant’s urine sample into evidence along
with Appellant’s AFDTL urinalysis report. Appellant consented to stipulations
offered by the trusted agent who notified Appellant of his selection for a ran-
dom urinalysis test, the observer who observed Appellant during the urinaly-
sis, the Drug Demand Reduction (DDR) employee who received the sample
from Appellant and the observer on 9 January 2024, and the DDR Program
Manager who was responsible for packing and shipping the sample. The stip-
ulations indicate proper procedures were followed on that day. The stipulations
also indicate the local urinalysis program office is inspected periodically and
passed its last inspection.

The Government called Dr. EH, who works at AFDTL and was qualified as
an expert in the field of forensic toxicology and the AFDTL procedures. Dr. EH
testified THC-9 is a recreational drug produced by the Cannabis Sativa plant
and is a controlled substance. Dr. EH indicated THC-9 is not normally found
in the body, and when ingested, the drug breaks down into the metabolite 11
Nor-9-Carboxy Delta-9 Tetrahydrocannabinol (THCA). Dr. EH explained
AFDTL tests for this metabolite and clarified THCA 1is also not produced nat-
urally by the body and will only be produced if THC-9 is ingested. Finally,
Dr. EH testified the DoD cutoff for reporting a specimen as positive for THC-9
1s 15 ng/mL and the cutoff was set at this level “based on research in the nine-
ties, about what instrumentation could do.” He further added, “So we got the
cutoff [to] be high enough, so it’s not, it’s not noise. We know it’s actually a
signal there. And then the cutoff is also set high enough for, at that time, the
non-using population is completely separated from a population of known us-

”»

ers.
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Dr. EH then testified AFDTL has regular inspections, audits, and security
protections to ensure their data is scientifically valid and legally defensible.
Particularly for THC-9, the testing methodology is first an immunoassay test
which is “an accepted procedure in forensic toxicology.” If a specimen tests pos-
itive in the immunoassay test, it will then be analyzed by liquid chromatog-
raphy, which is also an “accepted procedure in forensic science” with an “almost
absolute” certainty in identifying organic molecules. Once a specimen tests pos-
itive in both the immunoassay test and the liquid chromatography mass spec-
trometry, it will then be reviewed by chemists and two other laboratory certi-
fying officials before being reported as a positive result. Finally, Dr. EH re-
viewed the AFDTL lab report for Appellant’s urine sample and testified all
proper procedures were followed, and the urine sample contained the metabo-
lite, THCA, in a concentration consistent with the recreational use of THC-9.

When questioned by Appellant’s trial defense counsel, Dr. EH testified
THC is sold recreationally in some states and can be consumed through vaping.
Dr. EH also testified THC can be bought at vape shops which are not regulated
by the federal government. Using the results from Appellant’s sample, Dr. EH
could not testify as to the amount of THC-9 ingested.

In his case in chief, Appellant offered documentary evidence in the form of
nine written character statements.

I1. DISCUSSION
A. Legal and Factual Sufficiency

Appellant challenges the legal and factual sufficiency of his conviction
claiming the Government failed to prove his knowing use of THC-9 and that
the permissive inference is unconstitutional in marijuana cases.

1. Law

We review issues of legal sufficiency de novo. United States v. Harrington,
83 M.dJ. 408, 414 (C.A.A.F. 2023) (citing United States v. King, 78 M.J. 218, 221
(C.A.AF. 2019)). Our assessment of legal sufficiency is limited to the evidence

produced at trial. United States v. Dykes, 38 M.dJ. 270, 272 (C.M.A. 1993) (cita-
tions omitted).

“The test for legal sufficiency is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable doubt.” United
States v. Robinson, 77 M.dJ. 294, 297-98 (C.A.A.F. 2018) (citation omitted). “[I]n
resolving questions of legal sufficiency, we are bound to draw every reasonable
inference from the evidence of record in favor of the prosecution.” United States
v. Barner, 56 M.dJ. 131, 134 (C.A.A.F. 2001) (citations omitted). As a result,
“[t]he standard for legal sufficiency involves a very low threshold to sustain a
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conviction.” King, 78 M.J. at 221 (alteration in original) (citation omitted). “The
[G]overnment is free to meet its burden of proof with circumstantial evidence.”
Id. (citations omitted).

We review questions of factual sufficiency when an appellant asserts an
assignment of error and shows a specific deficiency in proof. United States v.
Harvey, 85 M.J. 127, 130 (C.A.A.F. 2024) (citing Article 66(d)(1)(B)(1), UCMJ,
10 U.S.C. § 866(d)(1)(B)(1), Manual for Courts-Martial, United States (2024 ed.)
(2024 MCM)). The current version of Article 66(d)(1), UCMJ, states:

(B) FACTUAL SUFFICIENCY REVIEW.

(1) In an appeal of a finding of guilty under subsection (b), the
[c]ourt may consider whether the finding is correct in fact upon
a request of the accused if the accused makes a specific showing
of a deficiency of proof.

(i1) After an accused has made such a showing, the [c]ourt may
weigh the evidence and determine controverted questions of fact
subject to—

(I) appropriate deference to the fact that the trial court saw
and heard the witnesses and other evidence; and

(IT) appropriate deference to findings of fact entered into the
record by the military judge.

(i11) If, as a result of the review conducted under clause (ii), the
[c]ourt is clearly convinced that the finding of guilty was against
the weight of the evidence, the [c]ourt may dismiss, set aside, or
modify the finding, or affirm a lesser finding.

10 U.S.C. § 866(d)(1) (2024 MCM).

“[TThe requirement of ‘appropriate deference’ when a [Court of Criminal
Appeals (CCA)] ‘weigh[s] the evidence and determine[s] controverted questions
of fact’ . .. depend[s] on the nature of the evidence at issue.” Harvey, 85 M.d.
at 130 (third and fourth alterations in original). It is within this court’s discre-
tion to determine what level of deference is appropriate. Id. at 131.

The CCA must be “clearly convinced that the finding of guilty was against
the weight of the evidence” before it may “dismiss, set aside, or modify the
finding, or affirm a lesser finding.” Article 66(d)(1)(B)@ii1), UCMJ, 10 U.S.C.
§ 866(d)(1)(B)(ii1) (2024 MCM). “[T]he quantum of proof necessary to sustain a
finding of guilty during a factual sufficiency review is proof beyond a reasona-
ble doubt, the same as the quantum of proof necessary to find an accused guilty
at trial.” Harvey, 85 M.J. at 131 (internal quotation marks omitted).
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For this court “to be ‘clearly convinced that the finding[s] of guilty [were]
against the weight of the evidence,” two requirements must be met.” Id. at 132.
First, we must decide the evidence, as we weighed it, “does not prove that the
appellant is guilty beyond a reasonable doubt.” Id. Second, we “must be clearly
convinced of the correctness of this decision.” Id.

To find Appellant guilty of a violation of Article 112a, UCMJ, as charged,
the Government was required to prove, beyond a reasonable doubt, that Ap-
pellant used Delta-9 Tetrahydrocannabinol, a Schedule 1 controlled substance,
and such use was wrongful. Manual for Courts-Martial, United States (2019

ed.) (MCM) pt. IV, § 50.b.(2).

“Use” means to inject, ingest, inhale, or otherwise introduce into
the human body, any controlled substance. Knowledge of the
presence of the controlled substance is a required component of
use. Knowledge of the presence of the controlled substance may
be inferred from the presence of the controlled substance in the
accused’s body or from other circumstantial evidence. This per-
missive inference may be legally sufficient to satisfy the Govern-
ment’s burden of proof as to knowledge.

MCM, pt. IV, § 50.c.(10).

“Controlled substance’ means amphetamine, cocaine, heroin, lysergic acid
diethylamide, marijuana . . .. ‘Controlled substance’ also means any substance
that is included in Schedules I through V established by the Controlled Sub-
stances Act of 1970 (21 U.S.C. § 812).” MCM, pt. IV, 9 50.c.(1). The Controlled
Substances Act, 21 U.S.C. § 812, sets forth that THC-9 is a Schedule I con-
trolled substance.

Our superior court has held the Government may establish an inference of
wrongfulness through expert testimony interpreting urinalysis tests that
prove an appellant’s use of a controlled substance. United States v. Downum,
86 M.dJ. 200, 204 (C.A.A.F. 2025) (first citing United States v. Green, 55 M.d.
76, 80 (C.A.A.F. 2001); and then citing United States v. Campbell, 52 M.J. 386,
388 (C.A.A.F. 2000) (per curiam) (on reconsideration)). When used to establish
an inference of wrongfulness, the expert testimony must establish (1) that the
metabolite is not naturally produced by the body or any substance other than
the drug in question, (2) the cutoff level and reported concentration are high
enough to reasonably discount the possibility of unknowing ingestion, and (3)
the testing methodology reliably detected the presence and concentration of
the drug or metabolite in the sample. Id. (citation omitted),; see also United
States v. Ford, 23 M.J. 331, 337 (C.M.A. 1987) (citation omitted) (noting the
permissive inference has existed in the military justice system since 1955 and
has found “longstanding and consistent judicial approval” in the military and
civilian courts).
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2. Analysis

Appellant argues his conviction is not legally or factually sufficient. Specif-
ically, Appellant argues the Government put on no evidence Appellant know-
ingly used THC-9 and instead the Government asked the trier of fact to use
the permissive inference to “infer knowledge.” Appellant argues the permissive
inference is unconstitutional for marijuana cases as the prevalence of acci-
dental or unknowing ingestion of marijuana is exceedingly frequent. Based on
this frequency, Appellant argues present-day experience does not make it more
likely than not that a positive drug test is the result of a knowing use. We
disagree because a metabolite for THC-9, at a high-enough level to discount
unknowing ingestion, was detected in Appellant’s urine through a reliable drug
test. See MCM, Part IV, § 50.c.(10).

Addressing legal sufficiency, Appellant argues there was no evidence Ap-
pellant knowingly ingested THC-9 “or experienced the effects of THC-9.” The
law does not require evidence that Appellant experienced the effects of a drug
in order to use the permissive inference.> The evidence introduced at trial
shows Appellant’s specimen was at 22 ng/mL, above the 15 ng/mL DoD cut-off.
Using the Campbell factors as described in Downum, the Government intro-
duced expert testimony establishing (1) the metabolite identified, THCA, is
only produced by THC-9 use; (2) the cut-off level and concentration was high
enough to discount the possibility of unknowing ingestion; and (3) the testing
methodology was reliable and detected the presence and concentration of the
THCA in the sample. Thus, the evidence met the legal threshold required to
allow the permissive inference of wrongful and knowing use. Once allowed, the
court could also consider the evidence of Appellant’s vape use and Appellant’s
vacation plans in deciding whether to use the permissive inference. After view-
ing the evidence in the light most favorable to the Prosecution, a rational trier
of fact could have found the essential elements of the offense beyond a reason-
able doubt and the conviction is legally sufficient.

Appellant argues the permissive inference is facially unconstitutional due
to the prevalence of marijuana in society and the likelihood of accidental or
unknowing exposure to marijuana. Again, we disagree. The permissive infer-
ence has been in use for over 70 years and has been reviewed by the United
States Court of Appeals for the Armed Forces (CAAF) as recently as 2025.6

5 “In Green, [our superior court] clarified that an Article 112a[, UCMJ,] conviction
would still be legally sufficient if the expert testimony did not address whether [an
accused] would have experienced the physiological effects of the controlled substance,
55 M.J. at 81, but otherwise left the Campbell permissible inference factors intact.”
Downum, 86 M.J. at 205 n.3.

6 See, e.g., Downum, 86 M.dJ. at 204.
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This court reviewed the use of a permissive inference in a marijuana case in
2017 and found the permissive inference alone is sufficient to prove the
knowledge element. United States v. Hudson, No. ACM 38846, 2017 CCA
LEXIS 13, at *9-10 (A.F. Ct. Crim. App. 9 Jan. 2017) (unpub. op.). The permis-
sive inference is still good law and despite Appellant’s argument to the con-
trary, we see no reason to find it unconstitutional, facially, or as applied.

Addressing factual sufficiency, Appellant first argues the conviction was
based on improper opinion evidence offered by the Government’s expert. Ap-
pellant then argues the conviction is not factually sufficient based on the evi-
dence of Appellant’s good military character. Assuming arguendo Appellant
raised the necessary specific deficiency of proof for a factual sufficiency deter-
mination, after considering all of the evidence admitted at trial and giving the
appropriate deference to the trier of fact, we find Appellant wrongfully used
THC-9 in violation of Article 112a, UCMdJ. The amount of THC-9, a Schedule I
controlled substance, in Appellant’s sample was 7 ng/mL above the DoD cutoff.
Even though determined in the 1990s, the DoD cut-off is still set at an appro-
priate level to reasonably discount the possibility of unknowing ingestion. We
find the expert’s testimony credible in determining how the metabolite is pro-
duced, the methodology used in testing for THC-9, the level of metabolite found
in Appellant’s sample, and that this metabolite concentration was consistent
with the recreational use of marijuana. We find this to be a textbook case where
a permissive inference is allowed. Considering the permissive inference, Ap-
pellant’s known vape use, and scheduled leave plans, the findings of guilty to
both the Specification and the Charge by the factfinder are not against the
weight of the evidence, and we are also convinced of Appellant’s guilt beyond a
reasonable doubt.

We find this conviction is both factually and legally sufficient.
B. Appellate Delay

We review whether Appellant is entitled to relief because this court’s deci-
sion on his appeal was not rendered within 18 months of docketing.

1. Additional Background

The military judge sentenced Appellant on 21 May 2024 and signed the
entry of judgment on 14 June 2024. On 6 September 2024, Appellant filed his
notice of appeal, pursuant to Article 66(b)(1)(A), UCMJ, and this court dock-
eted his case on 6 September 2024.7 Appellant later requested and received 14
enlargements of time before he ultimately submitted his assignments of error

7 The Government provided the record of trial with a verbatim transcript on 30 Sep-
tember 2024.
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brief on 30 January 2026. The Government submitted its answer on 2 March
2026. On 9 March 2026, Appellant filed a timely reply in response to the Gov-
ernment’s answer.

2. Law

“Due process entitles convicted service members to a timely review and ap-
peal of court-martial convictions.” United States v. Moreno, 63 M.J. 129, 132
(C.A.A.F. 2006) (citation omitted). “This court reviews de novo whether an ap-
pellant’s due process rights are violated because of post-trial delay.” United
States v. Livak, 80 M.dJ. 631, 633 (A.F. Ct. Crim. App. 2020) (citing Moreno, 63
M.J. at 135).

In determining whether appellate review is timely, the CAAF identified
thresholds for facially unreasonable delay during three particular segments of
the post-trial and appellate process. Moreno, 63 M.d. at 142. Specifically, our
superior court established a presumption of facially unreasonable delay where:
(1) the convening authority did not take action within 120 days of the comple-
tion of trial, (2) the record of trial was not docketed with the CCA within 30
days of the convening authority’s action, or (3) the CCA did not render a deci-
sion within 18 months of docketing. Id.

In determining whether the delay resulted in a due process violation, this
court uses the four factors set forth in Barker v. Wingo, 407 U.S. 514, 530
(1972), as adopted by the CAAF in Moreno: “(1) the length of the delay; (2) the
reasons for the delay; (3) the appellant’s assertion of the right to timely review
and appeal; and (4) prejudice [to the appellant].” 63 M.dJ. at 135 (citations omit-
ted).

The CAAF identified three types of cognizable prejudice for purposes of an
appellant’s due process right to timely post-trial review: (1) oppressive incar-
ceration; (2) “particularized anxiety or concern that is distinguishable from the
normal anxiety experienced by prisoners awaiting an appellate decision;” and
(3) impairment of the appellant’s grounds for appeal or ability to present a de-
fense at a rehearing. Id. at 138-40 (citations omitted). “Of these, the most se-
rious is the last [type], because the inability of a defendant adequately to pre-
pare his case skews the fairness of the entire system.” Barker, 407 U.S. at 532.
Additionally, if an appellant has not shown prejudice from the delay, this court
cannot find a due process violation unless the delay is so egregious as to “ad-
versely affect the public’s perception of the fairness and integrity of the mili-
tary justice system.” United States v. Toohey, 63 M.dJ. 353, 362 (C.A.A.F. 2006).

Independent of any due process violation, this court may provide appropri-
ate relief where there is “excessive delay in the processing of the court-martial
after the judgment was entered into the record . ...” Article 66(d)(2), UCMJ,
10 U.S.C. § 866(d)(2). If a CCA decides relief is warranted for excessive post-
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trial delay under Article 66(d)(2), UCMJ, the relief must be “appropriate,”
meaning it must be suitable considering the facts and circumstances surround-
ing that case. United States v. Valentin-Andino, 85 M.J. 361, 363 (C.A.A.F.
2025). This does not require a CCA to provide “objectively meaningful” relief
and it does not obligate a CCA to explain its reasoning regarding the relief it
does provide. Id. at 367.

3. Analysis

In Appellant’s case, more than 18 months have elapsed since Appellant’s
case was docketed with this court. Thus, there is a facially unreasonable delay.
See Moreno, 63 M.d. at 135.

While this delay was facially unreasonable, it did not violate Appellant’s
due process rights. See Barker, 407 U.S. at 138—40. Appellant has not alleged
any particular prejudice from the delay, nor do we perceive one. The delay in
resolving his appeal is primarily attributable to his appellate defense counsel’s
14 requests for enlargements of time and has not been so egregious as to ad-
versely affect the perception of the military justice system. See Toohey, 63 M.dJ.
at 362. Particularly, this court was informed that Appellant was aware of his
case’s status, and consented to his counsel’s requests for each enlargement of
time.

We have also considered whether relief for excessive post-trial delay is ap-
propriate under Article 66(d)(2), UCMJ, even in the absence of a due process
violation. See Valentin-Andino, 85 M.J. at 367. We conclude such relief is not
warranted.

ITI. CONCLUSION

The findings as entered are correct in law and fact. Article 66(d)(1), UCMJ,
10 U.S.C. § 866(d)(1) (2024 MCM). In addition, the sentence as entered is cor-
rect in law and fact, and no error materially prejudicial to the substantial
rights of Appellant occurred. Articles 59(a) and 66(d), UCMJ, 10 U.S.C.
§§ 859(a), 866(d). Accordingly, the findings and sentence are AFFIRMED.

FOR THE COURT

lancl I Jlger

CAROL K. JOYCE
Clerk of the Court
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