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ISSUE PRESENTED 

WHETHER THE MILITARY JUDGE ABUSED HIS DISCRETION, AND 
THE ARMY COURT ERRED IN AFFIRMING, BY DECLINING TO 
STRIKE L.D.’S TESTIMONY UNDER R.C.M. 914 AND THE JENCKS 
ACT — WHERE THE GOVERNMENT FAILED TO PRODUCE THE 
DESTROYED AUDIO RECORDING OF L.D.’S INITIAL UNRESTRICTED 
REPORT OF SEXUAL ASSAULT, A RECORDING THE ILLINOIS ARMY 
NATIONAL GUARD WAS FEDERALLY OBLIGATED TO PRESERVE, 
WHICH THE MILITARY JUDGE DEEMED “SUBSTANTIALLY 
IDENTICAL” TO A WRITTEN STATEMENT HE NEVER COMPARED 
TO THE RECORDING HE NEVER REVIEWED. 

STATEMENT OF STATUTORY JURISDICTION 

The United States Army Court of Criminal Appeals exercised jurisdiction 

under Article 66, UCMJ, 10 U.S.C. § 866, because Appellant’s approved sentence 

included a dishonorable discharge and twelve months of confinement. This Court 

has jurisdiction to review the decision below under Article 67(a)(3), UCMJ, 10 

U.S.C. § 867(a)(3), upon a petition filed within sixty days of notification under 

Article 67(b). 

STATEMENT OF THE CASE 

A general court-martial composed of officer and enlisted members, sitting at 

Fort Leonard Wood, Missouri, Colonel Steven C. Henricks, military judge presiding, 

convicted Appellant, contrary to his pleas, of one specification of abusive sexual 

contact and one specification of sexual assault, in violation of Article 120, UCMJ. 

(R. at 581.) The panel acquitted Appellant of one specification of wrongful use of 

marijuana, in violation of Article 112a, UCMJ. (R. at 581.) The military judge 
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sentenced Appellant to a dishonorable discharge, confinement for twelve months 

(two months for the abusive sexual contact and twelve months for the sexual assault, 

to run concurrently), and reduction to the grade of E-1. (R. at 620.) 

The convening authority took no action on 7 September 2023, and the military 

judge entered judgment on 25 September 2023. The single assignment of error — 

the R.C.M. 914 and Jencks Act issue presented here — was fully briefed at the Army 

Court. On 2 April 2026, that court affirmed the findings and sentence in an 

unpublished memorandum opinion. United States v. Jones, ARMY 20230366 

(Army Ct. Crim. App. 2 Apr. 2026) (mem. op.) [hereinafter Op.]. This petition 

follows. 

STATEMENT OF FACTS 

A.  The charged offense and the absence of any contemporaneous report. 

Appellant and the complaining witness, L.D., had been close friends since 

their first year of college in 2015; L.D. considered Appellant “like a brother.” (R. at 

314–16.) On 25 July 2020, shortly after Appellant returned from a year-long 

deployment, L.D., Appellant, and L.D.’s then-girlfriend, N.M., socialized and 

ultimately returned to N.M.’s home. (R. at 320–29.) L.D. went to sleep in N.M.’s 

bed while Appellant and N.M. stayed awake playing video games. (R. at 329–31.) 

N.M. testified that her plan that night had been to have sexual intercourse with 

Appellant and then to break up with L.D. (R. at 442.) N.M. further testified that both 
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she and Appellant began touching L.D.’s breast. (R. at 427.) L.D. testified that she 

awoke to penetration, pulled Appellant’s hand away, and ran to the bathroom. (R. at 

332.) L.D. acknowledged that she became upset in part because she believed she was 

being drawn into a threesome. (R. at 385.) L.D. did not report the incident to law 

enforcement or any military authority for nearly a year. (R. at 391.) 

B.  L.D.’s first report — the recorded statement — arose at a state separation 

board the Guard was federally obligated to act upon. 

L.D. first reported the alleged assault on 5 June 2021, when she faced 

administrative separation from the Illinois Army National Guard for drug-test 

failures. (R. at 44, 391.) The separation board was convened under Army Regulation 

135-178 and National Guard Regulation 600-200. (App. Ex. IV-A.) During her 

unsworn statement to the board, L.D. disclosed for the first time that she had been 

sexually assaulted in July 2020. (App. Ex. IV-A at 7.) That disclosure was an 

unrestricted report of sexual assault. The Government’s own witness conceded that, 

under the National Defense Authorization Act, the Guard had “an affirmative duty 

… to report unrestricted reports of sexual assault to law enforcement.” (R. at 53; see 

also R. at 45–46.) Consistent with that mandate, L.D. separately reported the assault 

to the North Chicago Police Department shortly after the board. (R. at 391; Op. at 5 

n.6.) 
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The board was memorialized in two forms: a written statement and an audio 

recording. (R. at 43.) The board’s reporter testified that she began typing a summary 

of L.D.’s oral statement but stopped when she saw L.D. reading from a prepared 

writing, because she understood the writing would be attached and “it was going to 

be appendaged in its full capacity to the recording already.” (R. at 48.) The audio 

recording thus captured L.D.’s complete oral statement — her first detailed account 

of the offense for which the United States later prosecuted Appellant. 

C.  The recording the Guard was obligated to preserve was destroyed; its 

contents diverged materially from the surviving writing. 

Six to eight months after the board — a window the record places at 

approximately December 2021 through February 2022 — the board’s reporter 

deleted the audio recording to free storage space on the recording device. (R. at 44, 

52.) She conceded that no steps were taken to preserve it. (R. at 53.) The United 

States learned of the recording’s existence only after it had been destroyed and, upon 

inquiry, obtained and produced the written statement to the defense. (App. Ex. IV at 

2–3.) 

Critically, the surviving writing did not capture everything the recording did. 

The board’s reporter who claimed a distinct memory of the board testified that L.D.’s 

oral statement recounted her “traumatic childhood” and that “her parents weren’t 

very supportive.” (R. at 47.) The written statement contains no such content. (App. 
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Ex. IV-A at 7.) Yet at the motions hearing, both L.D. and the reporter insisted the 

writing was read “word for word” and was “verbatim, minus like a ‘the.’” (R. at 59, 

62.) The military judge never heard the recording; it no longer existed. (App. Ex. 

XV.) 

D.  The military judge’s ruling and the Army Court’s affirmance. 

On the Government’s motion in limine, the military judge ruled that the 

Government had not violated R.C.M. 914 on three independent grounds: (1) the 

recorded statement was “never in possession of the United States” because the board 

and its participants were in a Title 32 status; (2) the Government satisfied R.C.M. 

914 by producing the written statement, which the judge deemed “substantially 

identical” to the recorded oral statement; and (3) both the United States and the 

Illinois National Guard were “negligent free” and acted in good faith. (App. Ex. 

XV.) The Army Court affirmed on each ground and expressly declined to reach 

prejudice. (Op. at 8–10.) 

REASONS TO GRANT THE PETITION 

This case presents three recurring questions of military justice that this Court 

has never squarely resolved, and that the court below answered in ways that, left 

standing, reward the Government for destroying a sexual-assault complainant’s first 

report. 
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First, the Army Court held that a statement memorializing an unrestricted 

report of sexual assault can never be “in the possession of the United States” for 

Jencks Act and R.C.M. 914 purposes if the National Guard unit that recorded it was 

in a Title 32 status at the instant of creation — even where federal law obligated that 

unit to report and act upon the very allegation the statement contains, and even where 

the United States later prosecuted that allegation. No decision of this Court addresses 

how the dual-status National Guard framework interacts with the Jencks 

“possession” requirement when an affirmative federal mandate attaches to the 

evidence. The question recurs in every Guard sexual-assault prosecution that 

originates in a state administrative proceeding. 

Second, the court below applied the judicially created good-faith loss doctrine 

to excuse destruction of evidence the Guard was federally obligated to preserve, 

under a negligence standard this Court has left unsettled. Muwwakkil holds that 

negligence defeats the doctrine; Marsh applied it despite Government negligence. 

The Army Court itself flagged the conflict (“but cf. Marsh”). Op. at 7. The President 

has since amended R.C.M. 914 to require proof that loss was “not attributable to bad 

faith or gross negligence” — confirming the standard was both contested and 

important — but that amendment is prospective and does not govern Appellant’s 

pre-amendment court-martial. The governing standard for the pipeline of pre-

amendment cases remains unresolved. 
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Third, the Army Court affirmed a finding that a destroyed audio recording 

was “substantially identical” to a surviving writing, even though the military judge 

never heard the recording and the only record evidence of its contents establishes 

that the oral statement contained material the writing does not. Whether a military 

judge may make a “substantially verbatim recital” finding under R.C.M. 914(f)(2) 

about a statement he never reviewed over uncontradicted evidence of divergence is 

a question of broad application to every lost-statement case. 

ARGUMENT 

This Court reviews a military judge’s decision whether to strike testimony 

under R.C.M. 914 and the Jencks Act for an abuse of discretion. United States v. 

Muwwakkil, 74 M.J. 187, 191 (C.A.A.F. 2015). “An abuse of discretion occurs when 

a military judge’s findings of facts are clearly erroneous or his conclusions of law 

are incorrect.” United States v. Brooks, 79 M.J. 501, 506 (Army Ct. Crim. App. 

2019). Each of the three independent grounds on which the Army Court affirmed 

reflects an incorrect conclusion of law. 

A.  The destroyed recording was “in the possession of the United States.” 

R.C.M. 914 and the Jencks Act reach only statements “in the possession of 

the United States.” R.C.M. 914(a)(1); 18 U.S.C. § 3500(b). A statement is “in the 

possession of the United States” for Jencks Act purposes “if it is in the possession 

of a federal prosecutorial agency.” Brooks, 79 M.J. at 507. But possession is not 
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confined to material physically held by federal prosecutors: this Court has 

recognized that the prosecutorial arm of the federal government may, in certain 

cases, include nonfederal entities acting in concert with, or as an agent of, the United 

States. See United States v. Thompson, 81 M.J. 391, 396 (C.A.A.F. 2021). The Army 

Court treated the Guard’s Title 32 status at the instant of creation as categorically 

dispositive: because no participant was on Title 10 orders on 5 June 2021, the 

recording was, in the court’s view, a purely state record forever beyond federal 

possession. Op. at 8–9. That reasoning is too brittle to withstand the facts of this 

case. 

1.  Possession is not frozen at the moment of creation. The Jencks inquiry 

asks whether the United States possessed the statement during the period it bore an 

obligation to preserve and produce it, not whether the recording entity wore a federal 

hat at the instant of recording. This recording survived for six to eight months. (R. 

at 44.) The Army Court announced a rule that fixes possession at creation and never 

revisits it, and it made no finding excluding the possibility that L.D. or other 

custodians entered a Title 10 status during the retention window. Nothing in 

Thompson compels a categorical creation-moment rule, and this Court should not let 

one be announced without review. 

2.  A federal mandate attached to this evidence at its creation. When L.D. 

disclosed a sexual assault to the board, the National Defense Authorization Act 
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obligated the Guard to refer that unrestricted report to law enforcement. The 

Government conceded the duty: its own witness testified the Guard “ha[d] an 

affirmative duty under the National Defense Authorization Act to report unrestricted 

reports of sexual assault to law enforcement.” (R. at 53.) The dual-status character 

of the National Guard reinforces the point. Since 1933, a person enlisting in a State 

National Guard unit “simultaneously” enlists in the National Guard of the United 

States, producing “two overlapping but distinct organizations.” Perpich v. Dep’t of 

Def., 496 U.S. 334, 345 (1990). The distinction between Title 10 and Title 32 service 

is significant, see United States v. DiMuccio, 61 M.J. 588, 589 (A.F. Ct. Crim. App. 

2005), but it is a line that shifts with a Guardsman’s orders, not an immutable wall 

fixed at the instant a record is created. A record that federal law commands a state 

instrumentality to generate, refer, and act upon is not the intramural state paperwork 

the possession doctrine was designed to exclude. Whether that federal mandate is 

irrelevant to possession is an unresolved and recurring question warranting this 

Court’s review. 

3.  The United States prosecuted the very allegation the recording 

captured. This is not a case in which a state record fortuitously mentioned a matter 

of federal concern. The recording was the complainant’s first detailed account of the 

offense for which the United States tried Appellant by general court-martial. To 

place such a statement categorically beyond federal “possession” is to immunize 
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from R.C.M. 914 the single most consequential category of evidence in a contested 

Article 120 prosecution — the complaining witness’s earliest narrative. That result 

cannot be reconciled with this Court’s “expansive interpretation of the definition of 

‘statement.’” Clark, 79 M.J. at 454. 

B.  The good-faith loss doctrine cannot excuse destruction of a statement the 

Guard was federally obligated to preserve, and the governing standard is 

unsettled. 

Even assuming federal possession, the good-faith loss doctrine does not save 

the destruction. The doctrine “excuses the Government’s failure to produce 

‘statements’ if the loss or destruction of evidence was in good faith.” United States 

v. Muwwakkil, 74 M.J. 187, 193 (C.A.A.F. 2015). But “[n]egligent conduct may 

serve as a basis to find the good faith loss doctrine does not apply.” Id. And this 

Court has cautioned that “[i]t would be an odd result indeed if the Government 

ultimately was rewarded for its own negligence.” Id. 

1.  The destruction was negligent. The duty to preserve L.D.’s unrestricted 

report attached when she made it. Federal law required the Guard to treat that report 

as a referable allegation of sexual assault -- a report, by definition, foreseeably 

material to a criminal prosecution. The Government’s witness conceded that no steps 

were taken to preserve the recording. (R. at 53.) Destroying the earliest account of a 

reported sexual assault to free space on a recording device is the paradigm of 
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negligent evidence handling. The Army Court excused the destruction by reasoning 

that no regulation required the Guard to retain board audio. Op. at 10. But that 

conflates two distinct duties. The absence of a record-retention rule for 

administrative-board audio does not absolve the Guard of the separate, affirmative 

federal duty to preserve an unrestricted report of sexual assault once made. A litigant 

does not satisfy a specific preservation obligation by pointing to a general regulation 

it did not happen to violate. 

2.  The negligence standard is unsettled and warrants review. The court 

below acknowledged that this Court’s precedent points in two directions: 

Muwwakkil holds that negligence defeats the doctrine, while United States v. Marsh, 

21 M.J. 445, 451–52 (C.M.A. 1986), “appl[ied] [the] good faith loss doctrine despite 

government negligence.” Op. at 7. That tension is dispositive here, because the 

Government’s conduct was at least negligent. This Court has never reconciled 

Muwwakkil and Marsh, and the question is not academic: the President recently 

amended R.C.M. 914 to provide that the lost-statement exception applies only where 

the proponent proves the loss “was not attributable to bad faith or gross negligence.” 

Exec. Order No. 14,103, 88 Fed. Reg. 50,535 (Aug. 2, 2023); R.C.M. 914(e)(2) 

(2024 ed.). That amendment confirms the standard was contested and consequential 

enough to warrant rulemaking, but it is prospective and does not govern Appellant’s 

court-martial, which proceeded under the 2019 Manual. For the substantial pipeline 
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of pre-amendment cases, the governing standard remains open. This Court should 

grant review to settle it. 

3.  The Government’s authorities do not control. The cases the Government 

invoked below are materially different. In Marsh and United States v. Staley, 36 M.J. 

896 (A.F.C.M.R. 1993), the recordings were destroyed through routine 

administrative practice before any prospect of prosecution arose and without any 

independent federal duty to preserve the specific evidence. Here, by contrast, the 

duty to preserve attached the moment L.D. made an unrestricted report of sexual 

assault well before the recording was destroyed. The Government cannot borrow the 

good faith of cases in which no preservation duty was breached. 

C.  The military judge could not find the recording “substantially identical” to 

a writing he never compared to a recording he never reviewed. 

R.C.M. 914 reaches a “statement,” which includes “[a] substantially verbatim 

recital of an oral statement … recorded contemporaneously … and contained in a 

recording or a transcription thereof.” R.C.M. 914(f)(2). The destroyed audio 

recording was itself such a statement. The Government’s theory, which was adopted 

by the Army Court as an independent ground, is that producing L.D.’s written 

statement cured the loss because the writing was “substantially identical” to the 

recorded oral statement. Op. at 9. That finding cannot stand. 
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First, the military judge never reviewed the recording; it had been destroyed 

before any party or the court heard it. A finding that two statements are “substantially 

identical” necessarily compares their contents. Here, one side of that comparison did 

not exist for the factfinder to examine. The finding therefore rests not on a 

comparison but on an assumption — the very speculation the rule forbids. 

In addition, the only record evidence of the recording’s contents establishes 

that the oral statement was not substantially identical to the writing. The board’s 

reporter testified that L.D.’s oral statement recounted her “traumatic childhood” and 

that “her parents weren’t very supportive.” (R. at 47.) The written statement contains 

no such content. (App. Ex. IV-A at 7.) The Government cannot have it both ways. 

Either L.D. read the writing “word for word,” in which case the oral statement 

omitted the childhood and family material the reporter distinctly recalled — making 

the “verbatim” testimony false — or the oral statement included that material, in 

which case the statements were not substantially identical. The reporter’s own 

testimony that she “didn’t necessarily need to summarize [the statement] since it was 

going to be appendaged in its full capacity to the recording already,” (R. at 48), 

confirms that she consciously declined to memorialize portions of the oral statement 

in reliance on the very recording the Guard then destroyed. The writing is not a 

“substantially verbatim recital” of what the recording captured; it is an incomplete 

substitute assembled after the fact. 
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Whether a military judge may deem a lost statement “substantially identical” 

to a surviving document without reviewing the lost statement, and over 

uncontradicted evidence of material divergence, governs every lost-statement case. 

It warrants review. 

D.  The error materially prejudiced Appellant, and the R.C.M. 914(e)(1) 

remedy is mandatory. 

When the Government fails to produce a qualifying statement, the remedy is 

not discretionary in kind: the military judge “shall order that the testimony of the 

witness be disregarded by the trier of fact.” R.C.M. 914(e)(1). The remedy here was 

to strike L.D.’s testimony. A preserved, nonconstitutional R.C.M. 914 error is tested 

for prejudice under Article 59(a), UCMJ, 10 U.S.C. § 859(a), and the prejudice 

standard turns “on the nature of the right violated.” United States v. Clark, 79 M.J. 

449, 454 (C.A.A.F. 2020) (quoting United States v. Tovarchavez, 78 M.J. 458, 465 

(C.A.A.F. 2019)). Prejudice is measured under the Kohlbek factors: the strength of 

the Government’s case, the strength of the defense case, and the materiality and 

quality of the evidence in question. United States v. Sigrah, 82 M.J. 463, 467–68 

(C.A.A.F. 2022); United States v. Kohlbek, 78 M.J. 326, 333 (C.A.A.F. 2019). 

The Army Court did not reach prejudice. Op. at 10. Were L.D.’s testimony 

struck, the consequences would be severe. The complaining witness’s account would 

vanish, and the corroborating testimony of L.D.’s sister, C.D., admitted only as a 
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prior consistent statement under Military Rule of Evidence 801(d)(1)(B)(i), would 

fall with it. The Government concedes as much: C.D.’s testimony “may not have 

been admissible if [L.D.] had not testified.” (Appellee Br. 18 n.8.) What would 

remain is the testimony of N.M., a witness who testified that her own plan that night 

was to have intercourse with Appellant and then end her relationship with L.D., (R. 

at 442), and who participated in the initial touching. The destroyed recording was 

the defense’s earliest and best avenue to test L.D.’s account: her first detailed 

narrative, given when she faced administrative separation for misconduct, a setting 

fertile for cross-examination. 

Nor can the surviving writing render the loss harmless on the theory that the 

defense had access to the same information. Cf. Rosenberg v. United States, 360 U.S. 

367, 371 (1959) (a failure to produce may be held harmless where the defense 

otherwise had access to the same information). The writing was not the same 

information: by the only record evidence of the recording’s contents, the oral 

statement contained material the writing omits. Supra Part C. The loss was not 

harmless; at a minimum, this Court should grant review and direct the prejudice 

analysis the Army Court declined to undertake. 

CONCLUSION 

For the foregoing reasons, Appellant respectfully requests that this Honorable 

Court grant the petition for review. 



20 

Respectfully submitted, 

 

CATHERINE M. CHERKASKY 
Civilian Appellate Defense Counsel 
Golden Law, Inc. 
1330 Avenue of the Americas, 23rd Floor 
New York, NY 10019 
(949) 391-1603 
katie@goldenlawinc.com 
CAAF Bar No. 34965 
Counsel for Appellant 
  



21 

CERTIFICATE OF COMPLIANCE WITH RULE 21(b) AND RULE 37 

1.  This supplement complies with the type-volume limitation of Rule 21(b) 

because it contains 3,694 words, excluding the parts of the document exempted by 

Rule 21(b)(6). 

2.  This supplement complies with the typeface and type-style requirements 

of Rule 37 because it has been prepared in a proportionally spaced typeface using 

Microsoft Word in 14-point Times New Roman. 

Respectfully submitted, 

 
CATHERINE M. CHERKASKY 
Civilian Appellate Defense Counsel 
Golden Law, Inc. 
1330 Avenue of the Americas, 23rd Floor 
New York, NY 10019 
(949) 391-1603 
katie@goldenlawinc.com 
CAAF Bar No. 34965 
Counsel for Appellant 
  



22 

CERTIFICATE OF FILING AND SERVICE 

I certify that the foregoing was electronically filed with the Court and served 

on the Government Appellate Division, United States Army Legal Services Agency, 

on this 1st day of June 2026. 

Respectfully submitted, 

 

CATHERINE M. CHERKASKY 
Civilian Appellate Defense Counsel 
Golden Law, Inc. 
1330 Avenue of the Americas, 23rd Floor 
New York, NY 10019 
(949) 391-1603 
katie@goldenlawinc.com 
CAAF Bar No. 34965 
Counsel for Appellant 



23 

APPENDIX 

Decision of the United States Army Court of Criminal Appeals 

United States v. Jones, ARMY 20230366 (Army Ct. Crim. App. 2 Apr. 2026) 

(mem. op.) 






















