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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 
 

TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES: 

 
Issue Presented1 

WHETHER THE RECORD OF TRIAL IS SUBSTANTIALLY 
INCOMPLETE SINCE THE PANEL AND THE MILITARY 
JUDGE REVIEWED TRANSCRIPTS OF PROSECUTION 
EXHIBITS 6 AND 12 BUT THOSE TRANSCRIPTS WERE NOT 
MARKED AS APPELLATE EXHIBITS NOR INCLUDED IN 
THE RECORD OF TRIAL.   

Statement of Statutory Jurisdiction 

 The Army Court of Criminal Appeals (Army Court) had jurisdiction over 

this matter pursuant to Article 66, Uniform Code of Military Justice [UCMJ], 10 

 
1 Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), Appellant 
respectfully requests this Court consider the information provided in Appendix C. 
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U.S.C. § 866.  This Honorable Court has jurisdiction over this matter under Article 

67(a)(3), UCMJ, 10 U.S.C. § 867(a)(3).  

Statement of the Case 

On May 16, 2024, a panel of officers sitting as a general court-martial 

convicted Appellant, Chief Warrant Officer Two Brenton R. Hudgens, contrary to 

his pleas, of two specifications of domestic violence in violation Article 128b, 

UCMJ, 10 U.S.C. § 928b. (R. at 1096; Charge Sheet).  On May 17, 2024, the panel 

sentenced Appellant to be reprimanded, to forfeit $3,128 per month for two 

months, and to be confined for fifteen days.  (R. at 1255).    

On June 7, 2024, the convening authority approved the findings and 

sentence.  (Convening Authority Action).  On June 12, 2024, the military judge 

entered judgment.  (Judgment of the Court).   

On March 9, 2026, the Army Court affirmed Appellant’s conviction.  

(Appendix A).  On April 3, 2026, Appellant filed a Motion for Reconsideration 

and Suggestion for En Banc Reconsideration.  On April 21, 2026, the Army Court 

issued a Summary Disposition on Reconsideration.  (Appendix B).  On June 17, 

2026, Appellant filed a petition for a grant of review to this Court and was granted 

an enlargement of time until July 8, 2026, to file Appellant’s supplement.  On July 

6, 2026, Appellant filed a second enlargement of time and was granted until July 

23, 2026.  This is Appellant’s Supplement. 
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Reasons to Grant Petition 

This case presents a matter of first impression, whether Rules of Court 

Martial (R.C.M.) 1112 and Article 54(c)(2) apply to Article 66(b)(1) cases.   

This Court should grant review because the record of trial is substantially 

incomplete, preventing a full and fair appellate review.  The military judge and 

panel members relied on transcripts to understand inaudible and indecipherable 

audio recordings.  These crucial transcripts were never included in the record.  This 

substantial omission creates a presumption of prejudice the government cannot 

overcome and presents a critical question of law on an issue of first impression for 

this Court to resolve.  See Court of Appeals for the Armed Forces [CAAF] Rule 

21(b)(5)(A). 

Statement of Facts 

A. Prosecution Exhibit 6 

 Prosecution Exhibit 6 (Pros. Ex. 6), a recording of the Appellant allegedly 

referencing a threat made back in May of 2020 (Specification 1 of Charge II), was 

introduced by the Government.  After the Government played Pros. Ex. 6 so the 

military judge could rule on Appellant’s 404(b) objection, the military judge stated, 

“I couldn’t understand most of that.”  (R. at 473).  The military judge said, “To my 

ears, it was inaudible, expect for, ‘I will fucking end you,’ or words to that effect 

but most of it was inaudible to me.”  (R. at 473).  The military judge stated that a 
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transcript would be helpful.  (R. at 473).  The Defense had a transcript and handed 

it to the court.  (R. at 474).  The military judge reviewed the transcript and asked 

the trial counsel to play Pros. Ex. 6 again while he reviewed the transcript.  (R. at 

474).  The military judge permitted the government to attempt to lay the 

foundation to have Pros. Ex. 6 admitted, emphasizing again that the transcript was 

“helpful.”  (R. at 476).  The transcript, which the military judge relied on to make 

his ruling, was never marked as an appellate exhibit and was not included in the 

record of trial.  (R. at 476).  Pros. Ex. 6 was admitted over defense objection and 

published to the panel.  (R. at 519).  Pros. Ex. 6 related to Specification 1 of 

Charge II, which Appellant was found guilty of.  (R. at 1096).   

B. Prosecution Exhibit 12 

 Prosecution Exhibit 12 (Pros. Ex. 12) is a recording between Ms. KH, the 

alleged victim, and Appellant, which was offered as evidence of specification 4 of 

charge II2.  (R. at 465).  The Government moved to publish Pros. Ex. 12 to the 

panel.  (R. at 490).  The military judge explained that a transcript would be handed 

to the panel, which contained what the Government believed they would hear.  (R. 

at 491).  The military judge explained “it is not evidence, and that if you, as the 

 
2 Appellant was found not guilty of this specification.  (R. at 1096).  
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panel member think you hear something different on the recording, then you are to 

use your discretion.”  (R. at 491).   

The transcripts were handed to each member of the panel, and they were 

instructed not to mark them as they would be immediately collected.  (R. at 492).  

The military judge interjected during the publishing of Pros. Ex. 12 that he could 

not hear it and asked if “there [was] any way to put the volume up in the 

courtroom?”  (R. at 492).  The trial counsel responded, “I’m at max volume here, 

your honor.”  (R. at 492).  After Pros. Ex. 12 was published, the Government 

counsel collected the transcripts from the panel.  (R. at 492).  This transcript was 

also never marked as an appellate exhibit and was not included in the record of 

trial.  (R. at 490-493.) 

Standard of Review 

The questions of “[w]hether a record is complete, and a transcript is 

verbatim,” are matters of law this court reviews de novo.  United States v. 

Davenport, 73 M.J. 373, 376 (C.A.A.F. 2014).    

Law and Argument 

Article 54, UCMJ, requires the preparation of a complete record of 

proceedings and testimony in any case of a sentence of death, dismissal, discharge, 

confinement for more than six months, or forfeiture of pay for more than six 

months.  Art. 54(c)(2), UCMJ.  For all other cases, the record shall contain such 
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matters as the President may prescribe by regulation.  Art. 54(c)(1), UCMJ.  By 

regulation (R.C.M. 1112) the President prescribed that a record of trial “includes 

any evidence or exhibits considered by the court-martial in determining the 

findings and sentence” and “shall include…. [e]xhibits, or, if permitted by the 

military judge, copies, photographs, or descriptions of any exhibits that were 

received in evidence and any appellate exhibits.”  R.C.M. 1112(b)(5).  

Attachments for appellate review include “[e]xhibits or, with the permission of the 

military judge, copies, photographs, or descriptions of any exhibits which were 

marked for and referred to on the record but not received in evidence.”  R.C.M. 

1112(f)(2).   

Here, the military judge considered, and the panel was provided, transcripts 

necessary to understand Prosecution Exhibits 6 and 12.  Those transcripts were 

never marked as appellate exhibits.  Therefore, the record is incomplete, the 

omission is substantial, and the Government cannot rebut the presumption of 

prejudice.  

A. The Same Factual Sufficiency Review Must Be Provided Regardless of 
the Path to Jurisdiction - Article 66(b)(1) vs. (b)(3).  
 
Before the Army Court, the Government argued, in part, that because 

Appellant’s sentence did not include one of the penalties listed in Article 54(c)(2), 
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UCMJ, a complete record of trial was not required.  (Appellee’s Br. at 20).  But the 

statute and regulations do not support that position.  

 Regardless of the sentence adjudged, this case was before the Army Court 

and now this Honorable Court under Article 67.  Because Appellant asserted his 

right, he must be provided with the same review under the provisions of Article 

66(d)(1), whether the route to jurisdiction was Article 66(b)(1) or (b)(3).   

B. Failing to Mark the Transcripts of Prosecution Exhibit 6 and 12 as 
Appellate Exhibits and Include Them in the Record of Trial is a 
Substantial Omission.  
 
Documents considered by a military judge in making a ruling that affects the 

rights of the accused at trial must be included in the record as appellate exhibits for 

the reviewing court to properly evaluate the military judge’s decision.  United 

States v. Abrams, 50 M.J 361, 364 (C.A.A.F. 1999).  The transcript for Pros. Ex. 6, 

which was considered by the military judge and relied on by the military judge, 

must be included in the record as an appellate exhibit.  United States v. Embry, 60 

M.J. 976, 979 (C.M.A. 2005) (finding that the military judge relied on the intake 

notes in making his ruling and his failure to attach intake notes to the record of trial 

as an appellate exhibit was a substantial omission).   

The Government also produced a transcript for Pros. Ex. 12 which was 

provided to the panel as a “guide.”  (R. at 492).  The military judge noted during 

the publication of Pros. Ex. 12 since it was so difficult to hear the recording.  (R. at 
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492).  Based off the surrounding circumstances, this transcript was doing more 

than “guiding” the panel.  It was used to establish what the actual recordings said.  

Yet, the record does not contain that transcript.  The military judge’s failure to 

mark the transcripts for Pros. Ex. 6 and 12 as appellate exhibits resulted in a 

substantial omission and Appellant’s record of trial is incomplete.  

C. The Government Has Failed to Overcome the Presumption of 
Prejudice.  
 
It is the military judge’s responsibility to ensure the record is complete.  

Contrary to what the Government argued below, the underlying evidence includes 

the unmarked transcripts, which are not available for appellate review.  (Appellee 

Br. at 27).  While Prosecution Exhibits 6 and 12 are available for this Court to 

hear, the military judge noted the difficulty of understanding the prosecution 

exhibits without the accompanying transcripts.  The transcripts were foundational 

to what the military judge and panel thought they heard and are likewise necessary 

for an appellate court.  The Government, who had the burden to overcome 

prejudice, cannot.  United States v. Henry, 53 M.J. 108, 111 (C.A.A.F. 2000).   
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Conclusion 

WHEREFORE, Appellant respectfully requests this Court grant his petition.   

  

JESSICA A. ADLER     GRANT A. OLAN 
Captain, Judge Advocate     Captain, Judge Advocate 
Defense Appellate Attorney    Defense Appellate Attorney 
Defense Appellate Division    Defense Appellate Division  
U.S. Army Legal Services Agency   USCAAF Bar No. 38257 
9725 Gunston Road 
Fort Belvoir, Virginia 22060 
(703) 695-9858                                                 
USCAAF Bar No. 38047                                  
         
                                                                          
KELSEY MOWATT- LARSSEN                JONATHAN F. POTTER 
Major, Judge Advocate                              Senior Appellate Counsel       
Branch Chief                                                 Defense Appellate Division 
Defense Appellate Division                          USCAAF Bar No. 26450      
USCAAF Bar No. 38204 
 
 
KYLE C. SPRAGUE                                      FRANK E. KOSTIK, JR.  
Lieutenant Colonel, Judge Advocate  Colonel, Judge Advocate   
Deputy Chief                                                   Chief  
Defense Appellate Division                             Defense Appellate Division 
USCAAF Bar No. 36867                                USCAAF Bar No. 35108 
                                                                     



 

 

 

 

 

APPENDIX A 

 

 

 

 

 

 

 

 

 

 

 

 





 

 

 

  

 

 

 

APPENDIX B 

 

 

 

 

 

 

 















 

 

 

 

 

 

APPENDIX C 

 

 

 

 

 

 

 



 

 

Appendix C: Matters Submitted Pursuant to United States v. Grostefon 

Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), 

Appellant, through appellate defense counsel, personally requests that this Court 

consider the following matter: 

I. WHETHER THE MILITARY JUDGE ABUSED HIS 
DISCRETION BY ADMITTING PROSECUTION EXHIBIT 4, 
AN AUDIO RECORDING OF UNCHARGED MISCONDUCT 
AS REBUTTAL EVIDENCE.  

 
 

II. WHETHER THE MILITARY JUDGE ABUSED HIS 
DISCRETION WHEN ALLOWING THE CRIME VICTIM TO 
DISCUSS CONDUCT APPELLANT WAS AQUITTED OF AND 
UNCHARGED MISCONDUCT DURING HER UNSWORN 
STATEMENT AT SENTENCING. 
 

III. WHETHER THE MILITARY JUDGE ERRED WHEN HE 
DENIED A REQUEST FROM DEFENSE FOR A 39(a) 
OUTSIDE OF THE PANEL’S PRESENCE TO BE HEARD ON 
ADDITIONAL INTIMATE VIDEOS INVOLVING THE 
APPELLANT AND THE CRIME VICTIM.  
 

IV. WHETHER THE MILITARY JUDGE ERRED WHEN HE 
ONLY APPLIED THE DEFENSE OF VOLUNTARY 
INTOXICATION TO THE LESSER INCLUDED OFFENSE OF 
SPECIFICATION 2 OF CHARGE II AND NOT THE 
GREATER OFFENSE.  
 

V. WHETHER THE MILITARY JUDGE ERRED WHEN HE 
DID NOT APPLY INSTRUCTION 5-11-1 TO 



 

 

COMMUNICATING A THREAT, SPECIFICATION 1 OF 
CHARGE II.  
 

VI. WHETHER THE INABILITY OF DEFENSE WITNESS 
SEREGANT FIRST CLASS RW TO TESTIFY ABOUT THE 
FALSE ALLEGATIONS THE ALLEGED VICTIM FILED 
DURING THEIR MARRIAGE, WHICH ARE SIMILAR TO 
THE ALLEGATIONS MADE AGAINST APPELLANT, 
PREJUDICED APPELLANT.  
 

VII. WHETHER THE ALLEGED VICTIM INFLUENCED 
THE INVESTIGATION BY BEFRIENDING A CID AGENT IN 
ORDER TO GET THIS CASE MOVED FORWARD.  
 

VIII. WHETHER THE ALLEGED VICTIM INFLUENCED 
MAJ RP’S COMMANDER’S RECOMMENDATION FOR 
COURT-MARTIAL BY COMMUNICATING WITH MAJ RP’S 
WIFE REGARDING THE ALLEGATIONS.  
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