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Issues Presented 

I 

Whether the lower court erred when it found the 
Military Judge’s instructions did not run afoul of this 
Court’s decision in United States v. Mendoza. 
 

II 

Whether it was error for the lower court to “reassess” 
a sentence that was never imposed.  

 
Introduction 

 
The Government was clear that it charged Appellant with two specifications 

of Article 120, Uniform Code of Military Justice (UCMJ), for a single assault 

under alternative (and mutually exclusive) theories of non-consent and 

incapacitation.1 Once the Government’s evidence was in, there was no doubt that 

the only viable theory was that the victim was incapable of consenting to sexual 

activity due to her level of intoxication.  

Despite this, and over the Defense’s objection, the military judge improperly 

sent both specifications back to the members for deliberation. She compounded 

this error by instructing the members, for both specifications, that “a sleeping, 

unconscious, or incompetent person cannot consent.”2 The members came back 

 
1 R. at 80-81, 114, 886, 950, 1055; Appellate Ex. VII (the specifications “are not an 
unreasonable multiplication of charges as they are charged in the alternative under 
contingencies of proof”); Appellate Ex. VIII at 1; Appellate Ex. L at 2. 
2 R. at 964, 969. 
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with guilty findings for both specifications. The Military Judge then conditionally 

dismissed Specification 2 (incapacitation) and instructed the members to sentence 

Appellant on Specification 1 (without consent). The lower court found no error in 

the members’ findings of guilt for both specifications, despite being mutually 

exclusive under United States v. Mendoza.  

The lower court correctly found that it was fatal error to instruct the 

members that “a sleeping, unconscious, or incompetent person cannot consent” in 

the context of Specification 1 (without consent) and set aside this conviction and, 

by implication, the sentence. However, it found that this instruction had no effect 

on Specification 2 (incapacitation) even though the instruction had the effect of 

inserting a separate uncharged theory of liability into the specification. The lower 

court then proceeded to reinstate the conditionally dismissed incapacitation 

specification. It then “reassessed” Appellant’s sentence by applying the 

punishment the members awarded for Specification 1 onto the resurrected 

Specification 2. 

This was error on several levels and demonstrates that the lower court has 

misconstrued the implications of this Court’s decision in United States v. Mendoza. 

The concurring opinion highlights the lower court’s confusion and its need for 

guidance from this Court.  
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Statement of Statutory Jurisdiction 

 The Navy-Marine Corps Court of Criminal Appeals (NMCCA) reviewed 

this case under Article 66(b)(3), UCMJ.3 Appellant invokes this Court’s 

jurisdiction under Article 67(a)(3), UCMJ. 

Statement of the Case 

A general court-martial composed of members convicted Appellant, contrary 

to his pleas, of violating Article 120, UCMJ.4 The members sentenced Appellant to 

reduction to E-1, total forfeiture of pay and allowances, eight years’ confinement, 

and a dishonorable discharge.5 The military judge entered the findings and 

sentence into judgment.6  

On direct appeal, the lower court found prejudicial error as to specification 

one, set aside that finding of guilty, revived and affirmed the finding of guilty to 

the conditionally dismissed specification and sentenced Appellant.7 

  

 
3 10 U.S.C. § 866(b)(3) (2018). 
4 Entry of Judgment, Feb. 22, 2024. He was charged with two specifications; the 
military judge conditionally dismissed Specification 2 because it was charged in 
the alternative. R. at 1056.  
5 R. at 1135. 
6 Entry of Judgment, Feb. 22, 2024. 
7 United States v. Grafton, No. 202400055, slip. op. (N-M. Ct. Crim. App. Aug. 
11, 2025). 
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Statement of Facts 

A. Background 

The charge and specifications in this case arose from a single sexual act that 

occurred after an evening of drinking at the barracks aboard Naval Station San 

Diego. After drinking to the point of intoxication, V.L. left her friend’s barracks 

room and was only sporadically reachable by phone for the next forty-five 

minutes.8 The friend then received an incoherent call from V.L., prompting her to 

look for V.L. in the building.9 V.L.’s friend went to the elevator and, when it 

opened, she saw V.L., who “didn’t seem conscious,” lying on the floor and 

Appellant “on top of her.”10 

V.L. had no memory of anything that happened after she left her friend’s 

barracks room and had a blood alcohol concentration likely over 0.3 percent at the 

time of the incident.11 The Government subsequently charged Appellant with two 

specifications of sexual assault for this single incident under the alternative 

theories of assault without consent and assault on an incapacitated person.12  

  

 
8 R. at 487; Prosecution Ex. 1. By the time of trial, V.L., the accuser, was a 
civilian. The lower court addressed her by initials in its decision; this Supplement 
follows the lower court’s lead for continuity. 
9 Prosecution Ex. 1 at 7; R. at 466, 496. 
10 R. at 467. 
11 R. at 506; Prosecution Ex. 11. 
12 Charge Sheet. 
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B. Trial 

During the pretrial motions hearing, the Defense moved to dismiss 

Specification 2 (incapacitation), arguing it was an unreasonable multiplication of 

charges.13 The trial counsel responded that “charging in the alternative under 

contingencies of proof … is an appropriate strategy for the government. The 

Government intends to argue that the members should find [Appellant] guilty of 

one specification or the other, but not both.”14 The military judge denied the 

defense motion and allowed the Government to proceed to trial on both theories.  

The trial counsel began his opening statement by informing the members 

that, on the night in question, V.L. “appeared clearly and visibly intoxicated.”15 

During its case-in-chief, the Government proceeded to expand on the theme that 

V.L. was incapacitated during the sexual encounter, and therefore unable to 

consent.16 For instance, it called lay witnesses who described V.L. as “staggering, 

like, she couldn’t exactly get her balance” and “disheveled, messed up hair, kind of 

slurring her words.”17 The trial counsel also introduced a video V.L.’s friend 

 
13 Appellate Ex. VI (Motion to Dismiss Specification 2, Unreasonable 
Multiplication of Charges). 
14 Appellate Ex. VII at 2 (Government’s Response to Defense Motion to Dismiss, 
Unreasonable Multiplication of Charges). 
15 R. at 448. 
16 See R. at 900-04.  
17 R. at 556, 610. 
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recorded showing V.L. in the elevator.18 The Government called medical personnel 

who described V.L.’s extreme intoxication, and an expert witness in toxicology 

who opined that her blood alcohol concentration was likely over 0.3 percent when 

she was found in the elevator.19  

V.L. testified that she had been drinking that evening and had no memory of 

the night after she left her friend’s room.20 Notably, the trial counsel never asked 

V.L. if she consented to sex with Appellant (or whether she would have agreed to 

sex had she been coherent), and she gave no testimony in this regard.21 

At the close of the Government’s case, the Defense moved for findings of 

not guilty as to both specifications pursuant to R.C.M. 917.22 Regarding 

Specification 1 (without consent), the trial defense counsel argued that the 

Government had failed to present any evidence that V.L. did not consent.23 In 

response, the trial counsel highlighted the evidence showing V.L. was asleep or 

unconscious, arguing it demonstrated she “was incapable of consenting because 

she was unresponsive.”24 

 
18 Prosecution Ex. 3. 
19 R. at 686, 854-62; Prosecution Ex. 11. 
20 R. at 504-06. 
21 R. at 499-549. 
22 R. at 896.  
23 R. at 898 (defense counsel noting the government’s evidence was based on 
capacity). 
24 R. at 899-900. 
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When pressed by the military judge to articulate additional factors (other 

than V.L.’s physical condition) that demonstrated lack of consent, the trial counsel 

noted that the circumstantial evidence showed the two were strangers.25 He then 

asserted (without any evidence) that V.L. would not have consented to having sex 

in the elevator with someone she had never met.26  

Considering this argument, the military judge asked “[i]s it she really didn’t 

consent? Or is it she was incapable? Because I don’t think you get to argue both.”27 

The ensuing dialogue between the military judge and the trial counsel centered on 

the Government’s assertion that V.L. looked unconscious and could not have 

consented.28 The trial counsel agreed that “the crux of the government’s theory” 

was that “non-consent [was] tied to the fact that [V.L.] was sleeping or 

unconscious.”29 And the trial counsel insisted that the evidence supported the 

charge of assault without consent because V.L. appeared unconscious in the video, 

and because she “would not have consented.”30 Despite her reservations, the 

Military Judge denied the defense’s motion for a finding of not guilty.31 

 
25 R. at 901. 
26 R. at 901-02. 
27 R. at 903. 
28 R. at 903-07. 
29 R. at 906-07. 
30 R. at 905. 
31 R. at 926. 
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Thereafter, the parties submitted proposed findings instructions for both 

specifications for the military judge’s consideration.32 The Defense argued that the 

Government’s proposed “consent” instruction for Specification 1 could not include 

the provision that “a sleeping, unconscious, or incompetent person cannot 

consent.”33 Counsel further argued it was improper for the military judge to 

instruct the members that they could find Appellant guilty of both specifications, 

citing this Court’s ruling in United States v. Sager and the Coast Guard CCA’s 

decision in United States v. Weiser.34 

The Government opposed removing the language from the instruction, and 

argued that it was permissible for the members to find Appellant guilty of both 

specifications because they were charged in the alternative for contingencies of 

proof.35 The military judge denied both defense motions.36 For both specifications 

she instructed the members that “a sleeping, unconscious, or incompetent person 

 
32 R. at 935, 936-54; Appellate Exs. XXXI, XXXII at 9. 
33 R. at 945-47; Appellate Ex. XXXI. 
34 R. at 950-52; Appellate Ex. XXXI; United States v. Sager, 76 M.J. 158 
(C.A.A.F. 2017) (finding “asleep, unconscious, or otherwise unaware” present 
different theories of criminal liability under Article 120); United States v. Weiser, 
80 M.J. 635, 640 (C.G. Ct. Crim. App. 2020) (holding Article 120(b)(1), (2), and 
(3) present different/not overlapping theories of liability). The arguments were 
essentially what this Court later held in Mendoza. 
35 R. at 950. 
36 R. at 951, 979; Appellate Ex. XXXIII. 
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cannot consent.” She also instructed them they could acquit Appellant on both 

specifications, convict him on both, or return mixed findings.37  

During closing argument, the trial counsel reminded the members that “two 

hours after this assault” V.L.’s blood alcohol content was “0.287 percent” and that 

she “appears completely unconscious in the video[.]”38 He explained “[Appellant] 

is charged with two specifications of sexual assault. That is not for two distinct 

sexual assaults. Rather those are charged on different theories of criminal liability. 

What that means is that you can find [Appellant] guilty of either or both 

specifications.”39 He went on to argue “the government believes you have proof 

beyond a reasonable doubt that [Appellant] sexually assaulted V.L. . . . without her 

consent and while she was incapable of consenting due to her intoxication.”40 

The members found Appellant guilty of both specifications.41 The military 

judge, at the Government’s request and over Appellant’s objection, conditionally 

dismissed the assault on an incapacitated person.42 She explained to the parties: 

I am going to be conditionally dismissing Specification 2 [assault on 
incapacitated person], in accordance with the request from the 
government. I will note for the record that in the government’s closing 

 
37 R. at 80-81, 926, 947, 954; see Appellate Ex. XXXIII (Findings Worksheet). 
38 R. at 979. 
39 R. at 981. 
40 R. at 981 (emphasis added). Trial counsel’s argument was the opposite of what 
he represented to the court in pretrial motions. Appellate Ex. VII at 2. 
41 Entry of Judgment. 
42 R. at 1055-56. Appellant asked the military judge to dismiss the assault without 
consent charge. R. at 1056. 
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argument, that “without consent” had to do with her being unconscious 
or asleep, which is a different theory of liability than “incapable of 
consenting, to wit, alcohol.” And I just note that, in formulating my 
decision as to which to do.43 
 
At the outset of the sentencing hearing, the Military Judge informed the 

members that they would be “sentencing solely on Specification 1 [non-

consent].”44 That was because “Specification 2 [incapacity] [was] no longer in 

front of [them].”45 

C.  The lower court’s ruling 

At the court below, Appellant asserted (1) the military judge erred when she 

instructed the members that they could find Appellant guilty of both specifications 

and that “a sleeping or unconscious” person cannot consent; and (2) that the 

members’ findings were legally impossible (mutually exclusive) and therefore 

void.46 Appellant argued the appropriate remedy was to dismiss all charges and 

authorize a rehearing.  

The lower court found instructional error only as to the definition of consent 

for Specification 1 (non-consent), but not for Specification 2 (incapacity).47 It 

further found that the Military Judge did not err when she instructed the members 

 
43 R. at 1056. 
44 R. at 1059. 
45 R. at 1059. 
46 Appellant raised other assignments of error that are not pertinent to his Petition 
before this Court. 
47 Grafton, No. 202400055, slip op. at 11, 13. 
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that they could return guilty findings for both specifications.48 Having set aside the 

conviction of assault without consent, (the specification on which the members 

sentenced Appellant) the lower court revived the conviction for Specification 2 

(incapacitation). In a two-to-one decision, it then “reassessed” the sentence for 

Specification 2 by simply imposing the sentence the members awarded for 

Specification 1.49 

  

 
48 Id. at 19-20. 
49 Id. at 20-22. But see id. at 4-6 (Harrell, Sr. J., concurring in part and dissenting in 
part). 
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Reasons to Grant Review 

I 

The military judge’s instructions that the members could 
find Appellant guilty of both specifications and that “a 
sleeping person cannot consent” fly in the face of this 
Court’s decision in United States v. Mendoza as well as the 
Supreme Court’s ruling in Milanovich v. United States. 
The lower court’s decision is likewise counter to this 
precedent. 

 
A. It was erroneous to allow the members to find Appellant guilty of 

both specifications. 
 

The Government’s alternative charging scheme was permissible pursuant to 

this Court’s decision in Mendoza because “nothing prevents [it] from charging a 

defendant with both offenses under inconsistent factual theories.”50 But the 

military judge erred when, after hearing evidence (which only supported the theory 

of incapacitation), she allowed both specifications to go to the members for 

deliberation (and possible conviction).51 This practice is discouraged because it 

allows exactly what happened in this case, namely “two guilty findings that are 

 
50 Mendoza, 85 M.J. at 220. 
51 See id. at 231 (Sparks, J., concurring in part and dissenting in part) (advocating 
for military judges to weigh the evidence and send only one contingent offense to 
the trier of fact). In Appellant’s case, virtually all the evidence supported the 
charge involving incapacity. 
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mutually exclusive.”52 And, as the CCA acknowledged, when this happens an 

appellate court “generally cannot affirm either finding.”53  

It also ran directly counter to this Court’s decision in Mendoza because it 

permitted the members to find that V.L. was simultaneously “capable of 

consenting, but d[id] not consent,” and “incapable of consenting to the sexual act 

due to impairment.”54 

But rather than look to this Court’s decision in Mendoza for guidance, the 

lower court instead relied on past practice (and a separate, uncharged, theory of 

liability) to find the conflicting convictions were not impossible.55 The majority 

noted that proving a victim did not consent by demonstrating she was unconscious 

“was a theory of non-consent that was commonly instructed to members pre-

Mendoza and also under earlier versions of Article 120.”56 The lower court found 

that therefore “it was not the case that the members necessarily found something 

that was legally or logically impossible.”57  

 
52 See Grafton, No. 202400055, slip op. at 20.  
53 Id. at 20 & n.104. 
54 Mendoza, 85 M.J. at 220; see also id. at 229-31 (Sparks, J., concurring in part 
and dissenting in part) (explaining how these two provisions are incompatible and 
that proving one necessarily disproves the other). 
55 Grafton, No. 202400055, slip op. at 20. 
56 Id. 
57 Id. 
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 But, pursuant to Mendoza, the members’ findings were both logically and 

legally impossible.58 This Court held, in no uncertain terms, that for the same act a 

person cannot be guilty of both assault on a victim who is capable of consent but 

does not, and one who is incapable of consenting due to incapacitation by 

alcohol.59 Convictions on both theories for one criminal act are, therefore, mutually 

exclusive. The lower court either misconstrued this Court’s holding in Mendoza or 

simply chose to ignore it in favor of deciding that past practice negates current 

binding precedent. 

 The CCA then went on to hold that, even if sending both specifications back 

to the members was not permissible under Mendoza, its own decision rendered any 

error harmless.60 That was simply because it “set aside the finding of guilty as to 

Specification 1 and instead reinstate[d] and affirm[ed]] only the finding of guilty as 

to Specification 2.”61  

 This decision is directly counter to the Supreme Court’s decision in 

Milanovich v. United States because “there is no way of knowing whether a 

properly instructed” members panel would have found Appellant guilty under a 

 
58 Mendoza, 85 M.J. at 220; see also Sager, 76 M.J. 158 (C.A.A.F. 2017) (finding 
“asleep, unconscious, or otherwise unaware” present different theories of criminal 
liability under Article 120). 
59 Mendoza, 85 M.J. at 220. 
60 Grafton, No. 202400055, slip op. at 20. 
61 Id. 
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theory of non-consent or incapacity or neither.62 “[F]or [the lower court] to make 

those assumptions is to usurp the functions of both the [members] and the [military 

judge].”63 But the lower court simply side-stepped this binding precedent. 

B. The NMCCA also misconstrued Mendoza as it applied to the military 
judge’s erroneous instruction for Specification 2 (incapacity). 
 

 The CCA found that, in light of Mendoza, it was plain error to instruct the 

members that “a sleeping or unconscious person cannot consent” for a 

specification alleging lack of consent.64 A military judge cannot instruct members 

they can find an accused guilty on one charge by proving another.65   

But the CCA then approved this exact course of action regarding the 

incapacity specification. The lower court found it permissible to instruct the 

members that they could find Appellant guilty of Art. 120(b)(3)(A) (incapacitation) 

by proving a violation of subsection (b)(2)(B) (asleep, unconscious, or otherwise 

unaware).66 It did so because it “do[es] not believe that the holding of Mendoza can 

be extended to require complete separation of the concepts of being impaired by 

alcohol to the point of being incapable of consenting to a sexual act, and being 

 
62 See Milanovich v. United States, 365 U.S. 551, 555 (1961). 
63 See id. at 556. 
64 Grafton, No. 202400055, slip op. at 11. 
65 Mendoza, 85 M.J. at 220; see Grafton, No. 202400055, slip op. at 11. 
66 Grafton, No. 202400055, slip op. at 11-13. Appellant was not charged with 
assault on a person who was asleep, unconscious, or otherwise unaware. 
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unconscious due to consumption of alcohol, and therefore incapable of consenting 

to a sexual act.”67  

In United States v. Casillas, this Court reiterated its rejection of the notion 

that “Article 120 creates broadly overlapping offenses that give the government 

multiple ways to charge a criminal act.”68 Therefore, just as an accused may not be 

found guilty under a theory of non-consent by “merely establishing that the victim 

was too intoxicated to consent,” he likewise may not be convicted under a theory 

of incapacitation by merely establishing that the victim was unconscious.69 

The lower court incorrectly relied on United States v. Toney in finding that 

the military judge did not err as to Specification 2.70 In that case, the Army CCA 

merged two specifications into one, resulting in a conviction for assault “when [the 

appellant] knew or reasonably should have known [the victim] was asleep and 

unconscious and incapable of consenting to the sexual act due to an impairment by 

an intoxicant, and that condition was known or reasonably should have been 

known by appellant.”71 However, in Toney the appellant was charged and 

 
67 Grafton, No. 202400055, slip op. at 12 (citing United States v. Toney, No. Army 
20150565, 2017 CCA LEXIS 1 (Army Ct. Crim. App. Jan. 3, 2017), aff’d 76 M.J. 
402 (C.A.A.F. 2017) (mem.)) (emphasis added). 
68 United States v. Casillas, 2025 CAAF LEXIS 692, *8 (C.A.A.F. 2025) (citing 
Mendoza, 85 M.J. at 215). 
69 Id. at *12 (quoting Mendoza, 85 M.J. at 222). 
70 Grafton, No. 202400055, slip op. at 12-13 (discussing Toney, 2017 CCA LEXIS 
1). 
71 Id. 
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convicted on both theories—assault on an incapacitated victim and assault when 

the victim was asleep or unconscious.72 The ACCA deemed it an unreasonable 

multiplication of charges and merged them before affirming the conviction and 

sentence.73 But here Appellant was not charged with assaulting a sleeping or 

unconscious person, yet the military judge instructed the members as to that. Toney 

is, therefore, not on point. 

C. Legally incorrect members’ instructions implicate a substantial 
right; this constitutional error was not harmless beyond a reasonable 
doubt. 

 
 Because the error in this case is constitutional, Appellant’s convictions must 

be reversed “unless it can be shown beyond a reasonable doubt that the error 

complained of did not contribute to the verdict obtained.”74 Although Mendoza 

was not decided when the members deliberated, voted, and convicted Appellant, he 

still reaps the benefit of the clarification this Court provided in Mendoza.75 

The military judge’s instructional errors were not harmless beyond a 

reasonable doubt. Erroneously instructing the members that “a sleeping, 

unconscious, or incompetent person cannot consent” on Specification 2 

 
72 Id. 
73 Id. 
74 United States v. Tovarchavez, 78 M.J. 458, 463 (C.A.A.F. 2019) (quoting 
Chapman v. California, 386 U.S. 18 (1967)) (internal quotation marks omitted). 
75 Tovarchavez, 78 M.J. 458; Grafton, No. 202400055, slip op. at 9. 
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(incapacity) was just as likely to affect the members’ decisions as the same 

instruction erroneously given on Specification 1 (non-consent).76  

On top of this definitional error for both specifications, the military judge 

improperly instructed the members they could find Appellant guilty of both 

specifications, even though they presented incompatible theories of criminal 

liability.77 The trial counsel improperly argued not only that the members could 

find Appellant guilty of both, but that they should find him guilty of both, even 

though the Government alleged only one crime.78 The findings worksheet reflected 

this option.79   

These errors encouraged the verdict. And the Government cannot show 

beyond a reasonable doubt that they did not contribute to the verdict because “there 

is no way of knowing whether a properly instructed” members panel would have 

found Appellant guilty under a theory of non-consent or incapacity or neither.80 

Appellant was prejudiced at trial, and it was not harmless beyond a reasonable 

doubt. 

  

 
76 Grafton, No. 202400055, slip op. at 10-11. 
77 See Appellate Ex. XXXIII (Findings Worksheet). Mendoza, 85 M.J. at 220 
(stating assault without consent and assault on an incapacitated person are 
inconsistent factual theories). 
78 R. at 981, 994-96, 999. 
79 Appellate Ex. XXXIII. 
80 See Milanovich v. United States, 365 U.S. 551, 555 (1961). 
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Conclusion 

 It is impossible to know exactly what went into the members’ finding of 

guilt for the two mutually exclusive specifications in this case. Therefore, it is 

impossible to know if Appellant was validly convicted of either. The military judge 

compounded this error by instructing the members they could find him guilty 

under a theory of incapacitation by proving the victim was unconscious, a separate 

and uncharged theory of liability. 

In upholding Appellant’s conviction, the lower court failed to adequately 

address these legal errors, sowing confusion as to the proper application of 

Mendoza in the process. He therefore respectfully requests this Court grant review 

to provide guidance on these issues. 
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II 

The lower court had no authority to “reassess” a 
sentence the members never imposed. 
 

Under Article 66(f)(1), if the CCA sets aside findings, it “(i) may affirm any 

lesser included offense; and (ii) may, except when prohibited by section 844 of this 

title (article 44), order a rehearing.”81 It may also reassess the sentence if the 

appellant remains convicted of other charges.82 But it cannot set aside a conviction 

and leave its sentence intact.83 And it certainly cannot use the voided sentence as a 

substitute for punishment the members never imposed. This would lead to the 

unconstitutional result of punishing an accused without due process, which 

occurred in this case. 

A. Setting aside the only conviction for which Appellant was sentenced 
necessarily set aside the sentence. 
 

The members improperly convicted Appellant of both specifications because 

of instructional error. The military judge conditionally dismissed the assault on an 

incapacitated person specification before the sentencing case.84 The members 

sentenced Appellant only on assault without consent, which the NMCCA set 

 
81 10 U.S.C. § 866(f)(1)(A) (2024). 
82 United States v. Winckelmann, 73 M.J. 11 (C.A.A.F. 2013). 
83 10 U.S.C. § 866(f)(1)(B) (2024) (“If the Court of Criminal Appeals sets aside the 
findings and does not order a rehearing, the Court shall order that the charges be 
dismissed.”). Sentences are necessarily tied to a conviction. Art. 56, UCMJ, 10 
U.S.C. § 856 (2024). 
84 R. at 1056. 
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aside.85 Even though the lower court did not explicitly set aside the sentence, it 

implicitly did so by virtue of setting aside the underlying conviction. 

Because sentencing flows only from a conviction, it necessarily follows that 

when a CCA sets aside a conviction in a case where the appellant was sentenced 

for only one specification, the associated sentence is also extinguished.86 Once 

extinguished, there is no sentence on which the CCA can act.87 Its authority to 

further act on Appellant’s sentence was therefore foreclosed.88 It is prejudicial 

error for a CCA to impose a sentence after it set aside the only conviction on which 

the sentence was imposed.89 

  

 
85 Grafton, No. 202400055, slip op. at 11. 
86 R.C.M. 1001(a) (after findings of guilty are announced, the parties may present 
matters for an appropriate sentence); R.C.M. 1002(a) (sentence adjudged is “within 
the discretion of the court-martial.”); R.C.M. 1002(d)(1) (members determine a 
single sentence); Appellate Ex. XXXIV (Sentencing Worksheet). 
87 10 U.S.C. § 866(f)(1)(B) (2024); see United States v. Wall, 79 M.J. 456, 460-61 
(stating that when the CCA sets aside the sentence approved by the convening 
authority and remands the case to the convening authority, the CCA’s “authority to 
further act on the sentence until the case returned from the convening authority” is 
extinguished). 
88 Wall, 79 M.J. at 460-61. 
89 See United States v. Griego, 80 M.J. 188, 188-89 (C.A.A.F. 2020) (citing United 
States v. Gonzalez, 79 M.J. 466 (C.A.A.F. 2020); Wall, 79 M.J. 456)) (finding 
prejudicial error for CCA to act on the appellant’s sentence after it set aside the 
convening authority’s action). 
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B. The members did not sentence Appellant for assault on an 
incapacitated person. 
 

At trial, the military judge conditionally dismissed the conviction of assault 

on an incapacitated person before beginning the case in sentencing.90 Once the 

CCA revived that conviction, he stood convicted but not sentenced. Therefore, 

there was no sentence to reassess. Yet, without explanation, the lower court 

“reassessed” the sentence, citing United States v. Winckelmann, which allows 

CCAs to reassess sentences when some conviction remains for which the appellant 

had been sentenced.91 But in reality, here the majority simply sentenced Appellant 

for the first time on the incapacitation charge.92 The CCA does not have initial 

sentencing authority.93 In so doing it exceeded its authority.94 

  

 
90 R. at 1056. 
91 Grafton, No. 202400055, slip op. at 20-22. In Winckelmann, the appellate court 
dismissed several of the charges, but many remained without having to revive any 
charges the trial judge conditionally dismissed. 73 M.J. 11. 
92 Grafton, No. 202400055, slip op. at 4-5 (Harrell, Sr. J. concurring in part and 
dissenting in part). 
93 Id. at 5 (Harrell, Sr. J. concurring in part and dissenting in part) (citing Jackson 
v. Taylor, 353 U.S. 569, 581 (1957) (Brennan, J., dissenting)). The majority noted 
the logic of Senior Judge Harrell’s point but relied on its decision in United States 
v. Parker, 75 M.J. 603, 619-20 (N-M. Ct. Crim. App. 2016). Grafton, No. 
202400055, slip op. at 20, n.109. Senior Judge Harrell viewed Parker skeptically. 
Id. at 6 (Harrell, Sr. J. concurring in part and dissenting in part). 
94 C.A.A.F. R. 21(b)(5)(B), (F). 
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Conclusion 

In this case, the lower court “reassessed” a sentence the members never 

imposed on Appellant. In doing so it exceeded its power under Art. 66. Appellant 

respectfully requests this Court grant review to clarify the limits of authority. 

 /s/ 
 
 Kimberly D. Hinson 
 Appellate Defense Counsel 
 Navy-Marine Corps Appellate Review Activity 
 1254 Charles Morris Street, SE 
 Building 58, Suite 100 
 Washington, DC 20374 
 Phone: (971) 832-9634 
 kimberly.d.hinson.civ@us.navy.mil 
 CAAF Bar No. 33570 
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