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UNITED STATES, 
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) 
) 
) 
) 
) 
) 
) 
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Crim. App. No. 20230599 

 

 
TO THE HONORABLE JUDGES OF THE UNITED STATES COURT 

OF APPEALS FOR THE ARMED FORCES: 
 

ISSUES PRESENTED 
 

I. 
 

WHETHER THE LOWER COURT ERRED IN 
FINDING THAT APPELLANT’S PLEA OF 
GUILTY WAS ENTERED INTO 
VOLUNTARILY. 
  

II. 
 

WHETHER THE LOWER COURT ERRED 
WHEN IT DETERMINED THAT APPELLANT’S 
INEFFECTIVE ASSISTANCE OF COUNSEL 
CLAIM WAS WITHOUT MERIT. 

 

Statement of Statutory Jurisdiction 
 

 The Army Court of Criminal Appeals (Army Court) had jurisdiction over 

this matter pursuant to Article 66(b)(3), Uniform Code of Military Justice 
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(UCMJ), 10 U.S.C. § 866(b)(3) (2021). This Honorable Court has jurisdiction 

over this matter under Article 67(a)(3), UCMJ, 10 U.S.C. § 867(a)(3) (2021).   

Statement of the Case 

A military judge sitting as a general court-martial convicted Appellant, 

pursuant to his plea, of one specification of sexual assault, in violation of 

Articles 120, UCMJ, 10 U.S.C. §§ 920 (2019).  Appellant was sentenced to 

fifty-five months total confinement and a dishonorable discharge from the 

United States Army. (R. at 129). The Military Judge entered judgment on 

December 15, 2023. (Judgment of the Court). The Convening Authority 

approved the findings and sentence, waiving automatic forfeitures for the 

benefit of Appellant’s wife for 180 days. (Convening Authority Action).  

Appellant appealed his conviction to the Army Court under Article 66, 

UCMJ, 10 U.S.C. § 866 (2021). On December 8, 2025, the Army Court affirmed 

the findings and sentence. United States v. Gonzalez, No. 20230599, 2025 CCA 

LEXIS 569 (Army Ct. Crim. App. Dec 8, 2025) (mem. op.) (Appendix A). 

Appellant submitted his petition to this Court on February 5, 2026 and moved to 

file this supplement separately. Counsel for Appellant hereby submits a 

Supplement to the Petition for Grant of Review under Rule 21 of this Court’s 

Rules of Practice and Procedure. 

Statement of Facts 

On April 1, 2023, J.C. went to the Fort Wainwright Military Police 

Department and alleged that her husband, PFC Gonzalez, had raped her. (Gov. 
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Ex. 1 to Art. 32 Report, p. 1). She alleged that she had been raped three times 

over the previous three days and that she had learned that day that PFC 

Gonzalez had hidden cameras throughout the house in order to record her 

undressing and him raping her. (Gov. Ex. 1 to Art. 32 Report, p. 2). During the 

investigation, J.C. provided CID agents SD cards that she said came from the 

allegedly hidden cameras. (Gov. Ex. 1 to Art. 32 Report, p. 2).  

PFC Gonzalez was issued a military protective order on April 3, 2023.  

(R. at 64). This order barred him from contacting his wife or children, required 

him to stay away from his family, their residence, and their workplace, and 

imposed other restrictions concerning interactions with his family. (R. at 94). 

Additionally, on April 7, 2023, PFC Gonzalez was issued additional restrictions 

on his liberty. (R. at 95). His pass privileges were revoked; he was ordered to 

sign in to the building CQ at 1800 and 2100 on duty days and at 0900, 1200, 

1500, 1800, and 2100 on nonduty days; he had to sign out with platoon 

leadership and be escorted by an NCO in order to leave the squadron footprint; 

he was restricted from drinking alcohol; and he was restricted from several 

housing areas on the post. (R. 95-97). These conditions were imposed for three 

and a half months before they were eased. (R. 65). For approximately a month, 

PFC Gonzalez was restricted from contacting his wife and from housing areas 

on post, but was able to move more freely and pick up his children for visitation 

without an NCO escort. (R. 65). On August 22, 2023, a new order was issued 
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that reinstated most of the initial restrictions, although it removed two of the 

nonduty day sign ins. (R. 65, 96-97). 

On November 4,2023, PFC Gonzalez was placed into pretrial 

confinement and remained there until his arraignment and court-martial on 

November 21, 2023. (R. at 98).  

From the beginning of his attorney-client relationship with Trial Defense 

Counsel, PFC Gonzalez felt concerned about whether Trial Defense Counsel 

was taking the necessary steps to defend him. (Decl. of PFC Gonzalez, p. 2). He 

asked Trial Defense Counsel to seek video from places that the family had been 

on April 1, 2023, to show that he and his wife were interacting normally. (Decl. 

of PFC Gonzalez, p. 2). PFC Gonzalez also asked Trial Defense Counsel to 

obtain the messages his wife sent him before she recanted in which she was 

threatening to make even more allegations against him in an attempt to extort 

him for thousands of dollars. (Decl. of PFC Gonzalez, p. 2). He asked Trial 

Defense Counsel to get information from credit reporting agencies showing the 

loans he was seeking in order to buy his wife a car. (Decl. of PFC Gonzalez, p. 

3). This fact was crucial to his defense because he and J.C. had a history of 

bartering sexual favors and fetishes for purchases, such as a car. (Decl. of PFC 

Gonzalez, p. 3).  

Each time that PFC Gonzalez asked Trial Defense Counsel to track down 

information that would be helpful to his defense, Trial Defense Counsel told 

him to wait until CID had finished with its investigation. (Decl. of PFC 
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Gonzalez, p. 3). PFC Gonzalez and his wife were able to provide Trial Defense 

Counsel photographs from one location on April 1, 2023 and WhatsApp 

messages between the two that included her extortion threats. (Decl. of Trial 

Defense Counsel, p. 13). Trial Defense Counsel apparently took no steps to 

obtain additional evidence in support of PFC Gonzalez's innocence other than 

what PFC Gonzalez and his wife provided. (Decl. of Trial Defense Counsel, p. 

12-13).   

 On May 8, 2023, J.C. returned to CID to inform them that she had made 

up the allegations against her husband. (Art. 32 Report, p. 2; Def. Ex. A to Art. 

32 Report). She stated that she had consented to the sexual acts in question and 

that she had made the false report to the authorities in an attempt to gain 

custody of her children. (Art. 32 Report, p. 2; Def. Ex. A to Art. 32 Report). 

 An Article 32, UCMJ preliminary hearing was conducted on September 

6, 2023. (Art. 32 Report, p. 1). At this hearing, J.C. testified on behalf of the 

defense. (Art. 32 Report, p. 1). She testified that no forced sexual acts occurred 

with the accused, that she was never in fear, and that she consented to all of the 

sexual conduct. (Art. 32 Report, p. 2). Again, J.C. testified that she made the 

false report against PFC Gonzalez in order to secure custody of her children in 

divorce proceedings. (Art. 32 Report, p. 2). The Preliminary Hearing Officer 

found no probable cause to believe that the accused committed any of the 

charged sexual or physical assaults upon J.C. (Art 32 Report, p. 1). He 

recommended that the charges and their specifications be dismissed and 
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disposed of by alternative disposition. (Art. 32 Report, p. 1). Despite this 

recommendation, the Government did not dismiss the charges and 

specifications. 

PFC Gonzalez became more frustrated with the lengthy investigation, the 

restrictions placed upon him, and the feeling that Trial Defense Counsel was 

more aligned with the Government than him. (Decl. of PFC Gonzalez, p. 3). He 

and his wife wrote letters to Senator Murkowski at the end of September 2023. 

(Decl. of PFC Gonzalez, p. 3). In his letter, PFC Gonzalez discussed his 

discomfort with his attorney. (Decl. of PFC Gonzalez, p. 3). 

After learning of the letter, Trial Defense Counsel met with PFC 

Gonzalez. (Second Decl. of PFC Gonzalez, p. 2). Trial Defense Counsel told 

PFC Gonzalez that although he was friends with the prosecutors outside of 

court, that they were “not friends while in court.” (Second Decl. of PFC 

Gonzalez, p. 2). He also told PFC Gonzalez that he would be assigned a second, 

more experienced defense attorney to join the defense team. (Decl. of PFC 

Gonzalez, p. 3; Second Decl. of PFC Gonzalez, p. 2). PFC Gonzalez did not feel 

that he could tell Trial Defense Counsel that he did not want him to represent 

him. (Second Decl. of PFC Gonzalez, p. 2). He also believed that the presence 

of a second, experienced defense attorney on the team would make up for his 

discomfort with Trial Defense Counsel. (Second Decl. of PFC Gonzalez, p. 2-

3). After this conversation, the second defense attorney never materialized. 

(Second Decl. of PFC Gonzalez, p. 2). While an attorney was detailed to his 
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case on October 16, 2023, PFC Gonzalez was never told of the detailing and 

never met this detailed attorney. (Second Decl. of PFC Gonzalez, p. 2). He was 

never contacted by Trial Defense Counsel’s supervisor or by any other attorney 

about this detailing or the concerns raised in his letter. (Decl. of PFC Gonzalez, 

p. 3).  

Sometime after this discussion of a new attorney, Trial Defense Counsel 

showed PFC Gonzalez five videos from the SD cards his wife had provided to 

CID. (Decl. of PFC Gonzalez, p. 3). Some of the videos appeared to be edited 

and the video and audio were not synchronized. (Decl. of PFC Gonzalez, p. 4). 

PFC Gonzalez informed Trial Defense Counsel that the SD cards contained 

other videos that would help to show the consensual nature of the sexual 

activities. (Decl. of PFC Gonzalez, p. 4). He told Trial Defense Counsel about 

specific instances that he recalled being videotaped that would show that his 

wife was aware of the cameras and was consenting to the sex acts. (Decl. of 

PFC Gonzalez, p. 4). Trial Defense Counsel told PFC Gonzalez that he did not 

know how to defend him and that the Government would convict him and he 

would go to jail for ten to twenty years. (Decl. of PFC Gonzalez, p. 4). PFC 

Gonzalez was not made aware of any attempts by Trial Defense Counsel to 

request the remaining videos from the Government to look for evidence helpful 

to the defense or to request an expert to examine the videos for alteration and 

edits. (Decl. of PFC Gonzalez, p. 4). PFC Gonzalez was so frightened by what 
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Trial Defense Counsel told him that he agreed to plead guilty. (Decl. of PFC 

Gonzalez, p. 5). 

On November 8, 2023, the Government modified Specification 1 of 

Charge I to allege that PFC Gonzalez committed the sexual acts alleged in 

Specifications 1-3 of Charge I upon J.C. without her consent. The Government 

withdrew and dismissed Charge II and its specification the next day. (Charge 

Sheet). Also on 9 November 2023, PFC Gonzalez and Trial Defense Counsel 

signed an offer to plead guilty to the modified Specification 1 of Charge I. The 

Government prepared the plea deal and the stipulation of fact. (Decl. of PFC 

Gonzalez, p. 5).  

PFC Gonzalez told Trial Defense Counsel that several elements of the 

stipulation of fact were inaccurate or incorrect, but Trial Defense Counsel told 

him that he had to stick to what the stipulation said in order to get the plea deal. 

(Decl. of PFC Gonzalez, p. 5). PFC Gonzalez heard a conversation between 

Trial Defense Counsel and Trial Counsel in which he determined that Trial 

Defense Counsel was negotiating for a reduced maximum cap on confinement if 

he did not ask for sentencing credit at court-martial. (Second Decl. of PFC 

Gonzalez, p. 5). This agreement was not made part of the plea agreement and 

was not disclosed to the Military Judge when the subject of Mason credit was 

raised. (App. Ex. 1, R. 97-99).  

On November 14, 2023, the Convening Authority referred the modified 

charges and specifications to a general court-martial and accepted the defense 
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plea offer. Pursuant to this agreement, PFC Gonzalez signed a stipulation of fact 

on November 19, 2023, and entered a plea of guilty to Specification 1 of Charge 

I at trial on November 21, 2023.  

During the providence inquiry, the Military Judge asked PFC Gonzalez 

about the offenses to which he was pleading guilty. (R. at 28-51). PFC Gonzalez 

frequently had to look at the stipulation of fact in order to know how to respond 

to the Military Judge’s questions. (Decl. of PFC Gonzalez, p. 5). At one point, 

the Military Judge commented that he could see PFC Gonzalez referring to a 

document. (R. at 46). PFC Gonzalez said that he was referring to the stipulation 

of fact. (R. at 46).  

The Military Judge asked PFC Gonzalez several times whether he was 

pleading guilty voluntarily and whether he believed that he really was guilty. 

(R. at 80-83). PFC Gonzalez told the Military Judge that he was pleading guilty 

voluntarily because he was scared that he would go to jail for ten to twenty 

years and not see his children. (Decl. of PFC Gonzalez, p. 5).  

During the presentencing portion of his court-martial, the Military Judge 

learned of the conditions of PFC Gonzalez’s pretrial restraint. (R. 89-97). The 

Military Judge expressly noted that although PFC Gonzalez had agreed to waive 

any motion for relief under Article 13, UCMJ, he was not prohibited from 

asking for confinement credit for restriction tantamount to confinement under 

United States v. Mason. (R. 97-98). Despite this helpful information, when 

asked whether PFC Gonzalez was entitled to any additional credit under United 
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States v. Mason, Trial Defense Counsel said that he was not and that PFC 

Gonzalez affirmatively waived the issue. (R. 99). The Military Judge asked PFC 

Gonzalez whether he agreed to this waiver. (R. 100). Without an explanation of 

Mason credit from either the Military Judge or Trial Defense Counsel, PFC 

Gonzalez agreed with his defense counsel. (Second Decl. of PFC Gonzalez, p. 

5).  

Reasons to Grant Review 

 The Army Court’s determinations that PFC Gonzalez’s plea was 

voluntary and that Trial Defense Counsel’s representation of PFC Gonzalez was 

sufficient were in error and were decided in conflict with applicable decisions of 

the Supreme Court of the United States and of this Court.  

 The decision below that PFC Gonzalez’s plea was voluntary is contrary 

to the rule laid out in Brady v. United States, 397 U.S. 742 (1970). The Army 

Court’s decision ignores the facts raised in his two declarations concerning his 

requests and complaints that were continually ignored. The Army Court’s 

opinion also completely omits any discussion of PFC Gonzalez’s complaint to 

his Senator concerning Trial Defense Counsel’s representation. In light of the 

complaint, Trial Defense Counsel promised PFC Gonzalez that he would be 

detailed an experienced attorney. When no supervisory attorney met with him to 

discuss his representation and the promise of a second defense attorney went 

unfulfilled, PFC Gonzalez believed that he had no choice but to plead guilty. 
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The lower court’s determination that PFC Gonzalez’s plea was voluntary and 

provident while ignoring this crucial matter was in error. 

Likewise, the Army Court’s finding that Trial Defense Counsel’s 

representation was not deficient was in error and is in conflict with the law 

provided by Strickland v. Washington, 466 U.S. 668 (1984) and United States v. 

Akbar, 74 M.J. 364 (C.A.A.F. 2015). The Army Court’s decision attributes 

efforts to investigate and to zealously represent PFC Gonzalez to Trial Defense 

Counsel based upon evidence gathered and testimony provided by PFC 

Gonzalez and his wife. The opinion does not identify any evidence gathered by 

Trial Defense Counsel in response to PFC Gonzalez’s requests or his own 

efforts. Trial Defense Counsel’s representation was deficient and his choices 

cannot be tied to reasonable strategic decisions. Additionally, the Army Court’s 

analysis of Trial Defense Counsel’s waiver of any credit pursuant to United 

States v. Mason, 19 M.J. 274 (C.M.A. 1985) (summ. disp) fails to acknowledge 

that while the terms of PFC Gonzalez’s restriction might not have been uniform 

throughout the seven-month investigation, significant portions of the pretrial 

restriction were strict enough to have merited Mason credit. 

This Court should grant review of PFC Gonzalez’s case because the 

Army Court’s decision is in conflict with relevant case law from the Supreme 

Court as well as this Court. 
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I. 
 

WHETHER THE LOWER COURT ERRED IN 
FINDING THAT APPELLANT’S PLEA OF 
GUILTY WAS ENTERED INTO 
VOLUNTARILY. 
 

Standard of Review 

The voluntariness of a guilty plea is a question of law and is reviewed de 

novo on appeal. Marshall v. Lonberger, 459 U.S. 422, 431 (1983).  

Law and Argument 

“A guilty plea must be both voluntary and intelligent if it is to represent a 

constitutionally valid predicate for a conviction.” Brady, 397 U.S. at 748. A 

plea of guilty entered by “one fully aware of the direct consequences, including 

the actual value of any commitments made to him by the court, prosecutor, or 

his own counsel” is voluntary unless “induced by threats (or promises to 

discontinue improper harassment), misrepresentation (including unfulfilled or 

unfulfillable promises) or perhaps by promises that are by their nature improper 

as having no proper relationship to the prosecutor’s business (e.g. bribes).” Id. 

at 755.  

PFC Gonzalez’s plea of guilty was involuntary. It was induced by Trial 

Defense Counsel’s representation that if he did not plead guilty he would be 

found guilty and sentenced to ten to twenty years confinement. By the time that 

PFC Gonzalez heard this from Trial Defense Counsel, he had been under 

investigation for over seven months. He had been subject to strict terms of 
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restriction for most of that period. (R. 94-99). He had asked his Trial Defense 

Counsel to seek evidence from businesses he and his family had visited during 

the days when his wife initially claimed to have been assaulted and injured. 

(Decl. of PFC Gonzalez, p. 2; Second Decl. of PFC Gonzalez, p. 3). He had 

asked Trial Defense Counsel to seek evidence of his efforts to obtain auto loans 

as part of the quid pro quo of his sexual bartering with his wife. (Decl. of PFC 

Gonzalez, p. 2). He had written a Senator expressing his discomfort with his 

attorney’s representation. (Decl. of PFC Gonzalez, p. 3). No supervisor or other 

senior attorney in the defense chain brought him in to discuss his concerns. 

(Second Decl. of PFC Gonzalez, p. 2). Instead, Trial Defense Counsel brought 

him in to confront him and convince him to maintain the representation. 

(Second Decl. of PFC Gonzalez, p. 2). He had been promised an experienced 

defense attorney would be added to the team, but had not heard from any other 

attorney. In November 2023, Trial Defense Counsel brought him in to show him 

the videos recovered by CID. PFC Gonzalez told him that he was not guilty and 

that other videos not included in what Trial Defense Counsel had shown him 

would establish his wife’s awareness of the cameras and consent to the sexual 

activity depicted. (Second Decl. of PFC Gonzalez, p. 4). Trial Defense Counsel 

made no apparent effort to locate any exculpatory video evidence and instead 

told PFC Gonzalez that he “did not know how to defend him” and that PFC 

Gonzalez would be sentenced to ten to twenty years in confinement if he pled 

not guilty. (Decl. of PFC Gonzalez, p. 4) 
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PFC Gonzalez felt that he had no choice but to plead guilty. Even his 

assertion that the stipulation of fact was inaccurate was rebuffed. Although Trial 

Defense Counsel made a few minor changes to the Government-drafted 

stipulation, PFC Gonzalez still found it to be inaccurate and lacking important 

context and details that would demonstrate the consensual nature of the acts 

described. (Second Decl. of PFC Gonzalez, p. 2-3). Trial Defense Counsel told 

him to answer the Military Judge in accordance with the stipulation of fact in 

order to get the benefit of the plea agreement. (Decl. of PFC Gonzalez, p. 5). By 

the time he got into court, PFC Gonzalez did not feel that he had any other 

choice than to plead guilty and to tell the Military Judge that he was guilty.  

 The Army Court’s determination that PFC Gonzalez’s plea was 

voluntary based upon his answer to the Military Judge’s questions in court 

ignores the facts raised in his two declarations. Gonzalez, No. 20230599, 2025 

CCA LEXIS 569 at *6-9. It ignores the helplessness PFC Gonzalez felt after his 

requests and complaints were continually ignored and Trial Defense Counsel’s 

promise of another detailed attorney went unfulfilled. 

 Additionally, the Army Court’s opinion completely omits any discussion 

of PFC Gonzalez’s complaint to his Senator concerning Trial Defense 

Counsel’s representation. Id. PFC Gonzalez told the Senator that he felt that he 

was being “set up to fail” by his defense counsel. (Decl. of Trial Defense 

Counsel, p. 33). Despite this red flag, no supervisory attorney met with him to 

discuss his representation and he never heard from the promised second defense 
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attorney. The Army Court’s determination that PFC Gonzalez’s plea was 

voluntary and provident while ignoring this crucial matter was in error. PFC 

Gonzalez asks this Court to grant his petition for review in order to remedy this 

error.  

II. 
 

WHETHER THE LOWER COURT ERRED 
WHEN IT DETERMINED THAT APPELLANT’S 
INEFFECTIVE ASSISTANCE OF COUNSEL 
CLAIM WAS WITHOUT MERIT.  

 

Standard of Review 
 

Members of the armed forces are entitled to the effective assistance of 

counsel. United States v. Scott, 24 M.J. 186, 187-88 (C.M.A. 1987). Appellate 

courts review claims of ineffective assistance of counsel de novo. United States 

v. Perez, 64 M.J. 239, 243 (C.A.A.F. 2006).  

Law and Argument 

A claim of ineffective assistance of counsel has two components: 1) a 

showing of deficient performance by counsel at trial, and 2) a showing that this 

deficiency prejudiced the defense. Strickland, 466 U.S. 668. In order to show 

deficiency in performance, an appellant must show that “counsel’s 

representation fell below an objective standard of reasonableness.” Id. at 688-

90. Courts assessing counsel performance under this prong “examine whether 

counsel made an objectively reasonable choice in strategy from the available 

alternatives.” Akbar, 74 M.J. at 379.  
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When assessing the second prong, an appellant “must show that there is a 

reasonable probability that, but for counsel’s unprofessional errors, the result of 

the proceeding would have been different. A reasonable probability is a 

probability sufficient to undermine confidence in the outcome.” Strickland, 466 

U.S. at 698. 

In the context of a guilty plea, the prejudice inquiry focuses on whether 

the defense counsel’s constitutionally ineffective performance affected the 

outcome of the plea process. Hill v. Lockhart, 474 U.S. 52, 59 (1985). An 

appellant “must show that there is a reasonable probability that, but for 

counsel’s errors, he would not have pleaded guilty and would have insisted on 

going to trial.” United States v. Alves, 53 M.J. 286, 289 (C.A.A.F. 2000).  

Defense counsel must “investigate adequately the possibility of evidence 

that would be of value to the accused in presenting a case.” United States v. 

Boone, 49 M.J. 187, 196 (C.A.A.F. 1998). Counsel has a duty “to make 

reasonable investigations or to make a reasonable decision that makes particular 

investigations unnecessary.” Strickland, 466 U.S. at 690-91. 

Trial Defense Counsel’s representation of PFC Gonzalez fell below an 

objective standard of reasonableness when he failed to take reasonable steps to 

investigate the case, failed to zealously defend his client, and failed to move for 

credit for restriction tantamount to confinement. 

But for Trial Defense Counsel’s failures to investigate and defend his 

client, PFC Gonzalez would not have pled guilty and would instead have gone 
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to trial. PFC Gonzalez was further prejudiced by the failure to litigate the 

Mason issue regarding confinement credit. 

A. Failure to Investigate. 

PFC Gonzalez gave Trial Defense Counsel areas to investigate to mount a 

defense in his case. He told Trial Defense Counsel where he and his wife had 

been on the day that she went to the Military Police and reported that she had 

been raped three times over the previous three days. (Decl. of PFC Gonzalez, p. 

2). He asked Trial Defense Counsel to request security camera footage that 

would show J.C.’s appearance and demeanor as they interacted during a time 

when she claimed to have been repeatedly and violently assaulted. (Decl. of 

PFC Gonzalez, p. 2). PFC Gonzalez asked Trial Defense Counsel to gather 

evidence related to auto loans he had applied for in order to purchase a car for 

J.C.. (Decl. of PFC Gonzalez, p. 3). This evidence would have supported PFC 

Gonzalez’s defense that the sexual acts the couple engaged in were frequently 

quid pro quo transactions. 

When the Government uncovered videos from the SD cards J.C. 

provided, Trial Defense Counsel again failed to take reasonable steps to 

investigate. PFC Gonzalez informed Trial Defense Counsel that there were 

several more videos, including a video of J.C. looking directly at a camera to 

ensure that it was not blocked. (Decl. of PFC Gonzalez, p. 4). There were other 

videos that showed the consensual nature of the acts depicted and that would 

provide context and explanation for the select videos the Government had 
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provided. (Decl. of PFC Gonzalez, p. 4). Instead of requesting the remainder of 

the videos or requesting an expert to analyze the SD cards and the 

Government’s videos, Trial Defense Counsel told PFC Gonzalez that he did not 

know how to defend him and that the Government would convict him with the 

videos. (Decl. of PFC Gonzalez, p. 4).  

Without investigating any of the areas that PFC Gonzalez suggested, 

without looking closely into the video evidence or the obvious signs of editing, 

Trial Defense Counsel told PFC Gonzalez that there was nothing that he could 

do to defend him. (Decl. of PFC Gonzalez, p. 4). He told him that he would go 

to jail for ten to twenty years unless he pled guilty. (Decl. of PFC Gonzalez, p. 

4).  

Based upon this failure to make a reasonable investigation of the 

evidence, PFC Gonzalez felt his only option was to plead guilty to an offense he 

had told Trial Defense Counsel he had not committed.  

The Army Court’s decision points to the evidence gathered by Trial 

Defense Counsel in his investigation of the case, but does not discuss that each 

of these items were brought to him by PFC Gonzalez or his wife. Gonzalez, No. 

20230599, 2025 CCA LEXIS 569 at *4. The opinion does not identify any 

evidence gathered by Trial Defense Counsel in response to PFC Gonzalez’s 

requests or his own efforts. Id.  

 

 



19 

B. Failure to Zealously Defend. 

Trial Defense Counsel told PFC Gonzalez that he had previously been a 

prosecutor and that he had a relationship with the prosecutor in this case. (Decl. 

of PFC Gonzalez, p. 3).  

PFC Gonzalez told Trial Defense Counsel that he was not guilty. (Decl. 

of PFC Gonzalez, p. 5). J.C. recanted her allegations, said that the sexual acts 

were consensual, and told CID that she had made the allegations up to ensure 

she received custody of the children when she and PFC Gonzalez divorced. 

(Art. 32 Report, p. 2; Def. Ex. A to Art. 32 Report).  

At the Article 32, UCMJ, hearing, J.C. testified under oath that PFC 

Gonzalez had not physically or sexually assaulted her. (Art. 32 Report, p. 2). 

She again testified that the allegations had been a ploy to gain custody of her 

children. (Art. 32 Report, p. 2). As a result of this testimony, the Preliminary 

Hearing Officer found no probable cause to support the offenses charged with 

respect to J.C. and recommended they be dismissed and handled with an 

alternative disposition. (Art. 32 Report, p. 1). 

Despite the testimony by J.C. at the Article 32, UCMJ, hearing, after the 

videos were discovered, Trial Defense Counsel told PFC Gonzalez that the only 

way to avoid decades of confinement was to plead guilty. (Decl. of PFC 

Gonzalez, p. 4). Without any apparent investigation into the newly discovered 

evidence, Trial Defense Counsel determined that PFC Gonzalez had no chance 

of avoiding a long sentence to confinement and left him feeling that he had no 
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choice but to accept a plea agreement. He did not fulfill his ethical duty to 

zealously advocate for and defend his client, instead convincing a client who 

said that he was not guilty to plead guilty at trial. Trial Defense Counsel’s 

representation fell below an objective standard of reasonableness. 

The Army Court found Trial Defense Counsel’s representation of PFC 

Gonzalez to be zealous because he persuaded the Preliminary Hearing Officer 

that no probable cause existed to support the charges at the Article 32, UCMJ, 

hearing. Gonzalez, No. 20230599, 2025 CCA LEXIS 569 at *4. The Army 

Court ignored the significance of J.C.’s testimony recanting her initial 

allegations and stating that the sexual acts in question were consensual to this 

finding. Id. Once additional evidence was recovered, Trial Defense Counsel 

failed to zealously advocate for PFC Gonzalez, turning instead to convincing 

him to plead guilty.  

C. Failure to Move for Mason Credit. 

This Court has long held that an accused in lawful pretrial confinement is 

entitled to day-for-day credit against adjudged confinement. United States v. 

Allen, 17 M.J. 126 (C.M.A. 1984). This credit was extended to situations 

involving pretrial restriction that is tantamount to confinement in Mason, 19 

M.J. 274. “The determination whether the conditions of restriction are 

tantamount to confinement must be based on the totality of the conditions 

imposed.” United States v. Smith, 20 M.J. 528, 530 (A.C.M.R. 1985).  
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Factors to consider in determining whether restriction is tantamount to 

confinement include:  

the nature of the restraint (physical or moral), the area or scope of 
the restraint (confined to post, barracks, room, etc.), the types of 
duties, if any, performed during the restraint (routine military 
duties, fatigue duties, etc.), and the degree of privacy enjoyed 
within the area of restraint. Other important conditions which may 
significantly affect one or more of these factors are: whether the 
accused was required to sign in periodically with some supervising 
authority; whether a charge of quarters or other authority 
periodically checked to ensure the accused’s presence; whether the 
accused was required to be under armed or unarmed escort; 
whether and to what degree [the] accused was allowed visitation 
and telephone privileges; what religious, medical, recreational, 
educational, or other support facilities were available for the 
accused’s use; the location of the accused’s sleeping 
accomodations; and whether the accused was allowed to retain and 
use his personal property (including his civilian clothing).  
 

Id. at 531-32. 

PFC Gonzalez spent 211 days under a combination of conditions on 

liberty and what the Government termed restriction in lieu of arrest before being 

placed into pretrial confinement. (R. at 89-97). After hearing about the 

conditions of his restraint, the Military Judge made sure to inform the parties 

that while the plea agreement required waiver of any motions for Article 13, 

UCMJ, relief, it did not preclude a motion for Mason credit. (R. at 97-98). After 

this explanation, the Military Judge asked Trial Defense Counsel whether PFC 

Gonzalez was entitled to pretrial confinement credit from United States v. 

Mason or otherwise. (R. at 99). Trial Defense Counsel then inexplicably 

declined to ask for Mason credit, going so far as to affirmatively waive the 
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issue. (R. at 99-100). Trial Defense Counsel repeatedly noted that the waiver 

was not required by the plea agreement. (R. at 100). The Military Judge 

appeared surprised and explained that the case Trial Defense Counsel cited, 

Smith, 20 M.J. 528, had resulted in Mason credit. (R. at 100). Trial Defense 

Counsel again declined the opening provided by the Military Judge and again 

waived the issue on PFC Gonzalez’s behalf. (R. at 100).  

The Military Judge made it very clear that he was open to credit in this 

case. The factors listed in Smith, the case Trial Defense Counsel cited to, 

include the physical nature of the restraint, the area to which an individual is 

restrained, whether the individual is required to check in periodically with a 

supervising authority, whether the accused was required to be under escort, and 

the degree of visitation and telephone privileges afforded. The restraint initially 

imposed upon PFC Gonzalez involved physical restraint to the squadron area. 

He was no longer allowed to leave post, he could not go to several housing 

areas on post, he could not leave the squadron area without permission from 

leadership and an NCO escort. He had to check in with the building CQ several 

times a day and his ability to have visitation with or telephone calls with his 

children was severely curtailed. In addition to these factors, the length of the 

pretrial restraint also weighed towards the granting of credit.  

Trial Defense Counsel claimed that he waived the issue because he was 

aware of the relaxation of the initial restriction terms over the seven months of 

the investigation. (Decl. of Trial Defense Counsel, p. 8-9). PFC Gonzalez told 
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the Military Judge that the initial restriction lasted for three and a half months, 

was largely lifted for a month, and then was reimposed three months before 

trial. (R. 65). What Trial Defense Counsel did not address was why he did not 

move for credit for the periods during which the restriction terms were the most 

severe. Both at the beginning of the investigation and then again in August 

2023, restriction was imposed that met the criteria from Smith.  

With a Military Judge who gave all indications that he would evaluate the 

totality of the circumstances and potentially grant Mason credit, Trial Defense 

Counsel had no apparent reason to waive the issue rather than litigate it. His 

failure to move for Mason credit was another example of performance well 

below an objectively reasonable level.  

Like Trial Defense Counsel, the lower court’s analysis of this component 

of Trial Defense Counsel’s performance treats the entire seven months of 

pretrial restriction as an all or nothing proposition. Gonzalez, No. 20230599, 

2025 CCA LEXIS 569 at *11. Pointing to Trial Defense Counsel’s description 

of the period during which PFC Gonzalez’s restriction was significantly 

relaxed, the court ignores the fact that significant portions of the restriction 

contained terms included in the Smith factors. Id.  

PFC Gonzalez asks this Court to grant review to remedy the error in the 

lower court’s determination that Trial Defense Counsel’s representation was not 

deficient. 
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Conclusion 
 WHEREFORE, Appellant respectfully requests this Honorable Court 

grant his petition for review.  

 
/S/ Wiliam E. Cassara 
WILLIAM E. CASSARA    
Civilian Appellate Counsel    
P.O. Box 2688      
918 Hunting Horn Way    
Evans, GA 30809      
(706) 860-5769     
bill@courtmartial.com     
USCAAF Bar Number 26503   
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