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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 
UNITED STATES 

Appellee 
 

SUPPLEMENT TO THE PETITION  
FOR GRANT OF REVIEW 

v. 

Staff Sergeant (E-6) 
ZACKERY J. ASKINS 
United States Army 

Appellant 

Crim. App. Dkt. No. 20230303 

USCA Dkt. No. 26-0002/AR 

 
TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES: 
 

Issue Presented 

WHETHER THE ARMY COURT ERRED WHEN IT HELD 
THAT THE UNITED STATES WAS IN A “TIME OF WAR” 
FROM 2014-2017 AND THE STATUTE OF LIMITATIONS WAS 
TOLLED 

Statement of Statutory Jurisdiction 

The Army Court of Criminal Appeals (Army Court) had jurisdiction over 

this matter pursuant to Article 66, Uniform Code of Military Justice [hereinafter 

UCMJ], 10 U.S.C. § 866 (2024).  This Honorable Court has jurisdiction over this 

matter under Article 67(a)(3), UCMJ, 10 U.S.C. § 867 (a)(3) (2024).1 

  

 
1 Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), appellant 
respectfully requests this court consider the information provided in the Appendix.   
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Statement of the Case 

On May 23, 2023, a military judge sitting as a general court-martial 

convicted appellant, pursuant to his pleas, of one specification of larceny and three 

specifications of wrongful appropriation; one specification of an assimilated 

federal offense; two specifications of selling military property; two specifications 

of false official statement; and one specification of forgery, in violation of Articles 

121, 134, 108, 107, and 105, UCMJ, 10 U.S.C. § § 921, 934, 908, 907, 905.  (R. at 

462-63; Charge Sheet).2  On May 24, 2023, the military judge found appellant 

guilty, contrary to his pleas, of three specifications of domestic violence, in 

violation of Article 128b, UCMJ.  (R. at 571; Charge Sheet).3   

On May 25, 2023, the military judge sentenced appellant to a total of 102 

months of confinement, reduction to E-1, forfeiture of all pay and allowances, a 

dishonorable discharge, and a fine of $35,000.  (R. at 653-56).4  On June 15, 2023, 

 
2 The government withdrew and dismissed one specification of wrongful 
appropriation, one specification of animal abuse, one specification of attempted 
sale of military property, four specifications of willfully disobeying a superior 
commissioned officer, and two specifications of failure to obey a general order or 
regulation, in violation of Articles 121, 134, 80, 90, and 92, UCMJ. 
3 The military judge acquitted appellant of one specification of domestic violence, 
in violation of Article 128b, UCMJ.  
4 The military judge ordered an additional 12 months of confinement if the fine is 
not paid.  (R. at 656).  The military judge also credited appellant with 521 days of 
confinement credit.  (R. at 656).  
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the convening authority took no action on the findings, but disapproved the 

adjudged forfeitures.  (Action).   

On August 28, 2025, the Army Court found Specifications 1 and 2 of Charge 

V (domestic violence) were multiplicious and consolidated the two specifications.  

The Army Court affirmed the other findings and the sentence. United States v. 

Askins, ARMY 20230303, 2025 CCA LEXIS 420 (Army Ct. Crim. App. 28 Aug. 

2025) (contained in App’x A).  Appellant was notified of the Army Court’s 

decision.  In accordance with Rule 19 of this Court’s Rules of Practice and 

Procedure, the undersigned appellate defense counsel, on behalf of appellant, file a 

Petition for Grant of Review contemporaneously herewith.  The Judge Advocate 

General of the Army designated the undersigned military appellate defense counsel 

to represent appellant, who hereby enter their appearance and file a Supplement to 

the Petition for Grant of Review under Rule 21. 

Statement of Facts 

A.  Larceny 

Appellant was an Explosive Ordinance Disposal technician [EOD].  (R. at 

320).  Between 2014 and 2017, appellant was stationed at Joint Base Elmendorf-

Richardson, Alaska [JBER].  (R. at 320).   

Part of appellant’s duties as an EOD technician was to respond to requests 

for assistance to dispose of unexploded ordnance both on and off JBER, from 
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either military members or private citizens.  (R. 321-22).  At times, these requests 

for assistance were made through back channels to avoid embarrassing the person 

who caused issues with the ordinance.  (R. at 322-23).  During one particular 

“discreet” mission, appellant retrieved undetonated C4 explosives, but did not 

dispose of them in accordance with Army and unit policy.  (R. at 323).  Instead, he 

kept the C4 and ultimately moved it to his personally owned storage container.  (R. 

at 323).  His intent was to use the C4 to blast away permafrost and rock when he 

built a cabin in the woods of Alaska.  (R. at 328).  This larceny was unconnected to 

any deployment or area where the United States was in conflict.  

B.  Charges and Plea   

The government preferred charges on March 7, 2022.  (Charge Sheet).  The 

charges were received by the summary court-martial convening authority 

[SCMCA] the same day.  (Charge Sheet).   

Pertinently, the government charged appellant with larceny of the C4 from 

“on or about 25 August 2014 and on or about 14 August 2017.”  (Charge Sheet).  

However, during the plea colloquy with the military judge, appellant only spoke 

about the one “discreet” mission where he retrieved the C4.  (R. at 315-29).  As 

best as appellant could recall, the wrongful taking of the C4 occurred between 

February 2016 and December 2016.  (R. at 328). 
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C.  Parties’ Briefings to the Army Court   

At the Army Court, appellant raised the issue of whether the military judge 

erred when she did not secure appellant’s affirmative waiver of the statute of 

limitations as to the larceny.  (App. Br. at 4-7).  Appellant argued the five-year 

statute of limitations under Article 43(b), UCMJ (10 U.S.C. § 843), meant he could 

not be prosecuted for larceny prior to March 7, 2017.  (App. Br. at 6-7).  As such, 

prosecution of the larceny that occurred between February and December 2016 

was time-barred.  (App. Br. at 6-7). 

The government agreed the statute of limitations could have barred the 

prosecution of appellant’s larceny in 2016.  (Gov’t. Br. at 7-8).  However, the 

government argued 1) appellant was aware of the statute of limitations, 2) 

appellant waived the bar to prosecution, and 3) the military judge was under no 

duty to secure an affirmative waiver of the statute of limitations.  (Gov’t. Br. at 7-

15). 

On June 18, 2025, the Army Court heard oral argument as to, inter alia, the 

specified issue of: “Whether appellant’s plea to Specification 1 of Charge I was 

improvident when the military judge failed to secure an affirmative waiver of the 

statute of limitations.”  (Notice of Hearing).  After the hearing, the Army Court 

ordered supplemental briefing by the parties to address the issue of whether the 
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statute of limitations was tolled and therefore, whether it applied to appellant’s 

larceny.  (Order).  

D.  The Army Court’s Decision That 2014-2017 Was a “Time of War” 

The Army Court found that the United States was at “de facto” war “during 

the relevant period (2014 to 2017).”  Askins, 2025 CCA LEXIS 420, at *7.  The 

Army Court stated that, “At all relevant times, the United States remained engaged 

in multiple armed conflicts, including combat and counterterrorism operations in 

Afghanistan, Iraq, and Syria under the 2001 and 2002 Authorizations for Use of 

Military Force.”  Id.   

Citing no authorities, the Army Court then stated, “The President and 

Congress repeatedly acknowledged these hostilities through military 

appropriations, force deployments, executive orders, and casualty reporting.”  Id. at 

*7-8.  The Army Court concluded its analysis by invoking President Biden’s 

declaration of the end of hostilities in Afghanistan on 14 April 2021 and 

declaration of the end of the war in Afghanistan on 31 August 2021.  Id. at *8.  

The Army Court held that “appellant’s misconduct occurring as early as 

August 2014 was not time-barred.”  Id. at *8.  
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Reasons to Grant Review 

Were this Court to leave unaddressed the Army Court’s decision as to what 

constitutes “de facto war,” it would risk opening the door to arbitrary tolling of the 

statute of limitations for certain service-connected offenses such as larceny of 

government property.  The Army Court relied on the Authorization for Use of 

Force from 2001 to justify its decision that the United States has been at “de facto 

war” for the relevant time periods of the charged offense.  But the “9/11 AUMF 

was never intended to authorize war, all the time, everywhere, forever.”5  Yet 

because of the nebulous nature of what constitutes “de facto war,” and the risk of 

trial courts and service appellate courts all coming to distinct answers, 

servicemembers who commit an act deemed to fall within the exception under 

Article 43(f), UCMJ, could in theory be prosecuted all the time, everywhere, and 

forever. 

This Court and its sister civilian courts have historically required a high bar 

for determining whether we are at “de facto war,” primarily because the United 

States has been in almost constant conflict since the end of World War II—the last 

time Congress formally declared war.  Appellate courts have sparingly waded into 

the statute of limitation waters precisely because the analysis of what constitutes 

 
5 Senator Rand Paul, Press Release on Repeal of the 1991 and 2002 AUMFs, 
Washington, D.C. (March 29, 2023), https://www.paul.senate.gov/dr-rand-paul-
applauds-senate-repeal-of-1991-and-2002-aumfs-calls-for-repeal-of-2001-aumf/ 
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“de facto war” is so murky.  This incertitude is evidenced by the dearth of cases 

addressing “time of war,” especially over the last several decades as the United 

States has wound down its political stabilization of Iraq (2011) and Afghanistan 

(2021), and turned its attention toward a global fight against non-state actors.  But 

this leaves trial and service appellate courts without clear guidance as to whether 

our nation was, or remains, “at war” in these initial two and half decades of the 

21st century.     

Issue Presented 

WHETHER THE ARMY COURT ERRED WHEN IT HELD 
THAT THE UNITED STATES WAS IN A “TIME OF WAR” 
FROM 2014-2017 AND THE STATUTE OF LIMITATIONS WAS 
TOLLED 

Standard of Review 

This court reviews questions of law de novo.  United States v. Csiti, 2025 

CAAF LEXIS 349, at *13 (C.A.A.F. 2025) (citing United States v. Harvey, 85 

M.J. 127, 129 (C.A.A.F. 2024)); United States v. Inabinette, 66 M.J. 320, 323 

(C.A.A.F. 2008). 

Law 

Congress directed that generally a “person charged with an offense is not 

liable to be tried by court-martial if the offense was committed more than five 

years before the receipt of sworn charges and specifications by an officer 

exercising summary court-martial jurisdiction over the command.”  Article 43(b), 
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UCMJ.  However, “when the United States is at war,” if the charged offense deals 

with the “acquisition, care, handling, custody, control or disposition of any real or 

personal property of the United States,” then the statute of limitations may be 

“suspended until three years after the termination of hostilities as proclaimed by 

the President or by a joint resolution of Congress.”  Article 43(f), UCMJ. 

“A statute of limitations does not establish a defense to the merits of a 

charge; rather, it is a limitation on the power of a prosecutor to bring charges and 

on the power of a court to try a case.”  Willenbring v. Neurauter, 48 M.J. 157, 176 

(C.A.A.F. 1998) (overturned on other grounds).     

Argument 

A.  Historical Context 

The Army Court erred in finding the United States was at “de facto” war 

from 2014-2017 and thus, incorrectly suspended the statute of limitations.  The 

Army Court’s subjective interpretation of “de facto war” was error and appellant’s 

larceny in 2016 should have been time-barred from prosecution. 

The United States has been in some version of hostile conflict nearly every 

year since its inception in 1775.6  Whether it was encircling Cornwallis at 

Yorktown or destroying the ISIL caliphate in the Middle East, America’s troops 

 
6 America’s Wars. U.S. Dep’t of Veterans Affairs. (July 16, 2025). 
https://department.va.gov/americas-wars/ (last visited September 30, 2025). 
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have almost ceaselessly taken up arms in defense of their nation.  But that places 

our modern courts in a tenuous situation when attempting to define “time of war,” 

or more specifically “de facto war.”   

Even the last formal declaration of war presents a tricky analysis when 

examined for the purposes of tolling the statute of limitations, as President Truman 

declared an end to hostilities against Germany in 1946, but Congress formally 

proclaimed the end of World War II in 1951.  Based on the Army Court’s recent 

decision, a situation such as this creates a five-year window in which trial counsel 

would be unsure (let alone an accused servicemember) as to when the statute of 

limitations would have been tolled.  Would it have been suspended three years 

post-cessation of hostilities or the formal end of war?  Yet at least World War II 

provided our armed services with a direct enemy, a state actor, and a Congressional 

declaration.  However, America continuously finds itself in “conflicts” that may, or 

may not, amount to war.   

For instance, the Korean War ended in an armistice agreement in 1953, but 

the Korean peninsula is still technically at war, and at various times throughout the 

last six decades, American troops have been killed by North Korea forces.7  The 

United States still headquarters several major commands in South Korea, maintains 

 
7 Armistice Negotiations.  United Nations Command.  
https://www.unc.mil/History/1951-1953-Armistice-Negotiations/ (last visited 
September 30, 2025).  
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a readiness force of approximately 28,500 troops in the country at all times, and 

engages in joint exercises with the South Korean military.8  Engagements between 

North and South Korea are constantly in the media.  Following these facts to their 

conclusion utilizing the logic of the Army Court, our nation is still at “de facto 

war” with North Korea, and the statute of limitations has been tolled since the 

United States’ first bullet was fired at North Korean troops in 1950.  It is not 

difficult to see the absurdity of results that may flow from the Army Court’s 

subjective test and a lack of clear guidance from this Court.  

B.  Army Court’s Decision and the Lack of Case Law 

The Army Court relied heavily on only two cases to support their decision:  

United States v. Swain, 10 U.S.C.M.A. 37 (1958) and United States v. 

Rivashchivas, 74 M.J. 758 (Army Ct. Crim. App. 2015).  Thus, the Army Court 

only had guidance from itself and a case from 67 years ago.   

In both the present case and Rivaschivas, the Army Court utilized the factors 

to determine de facto war put forth by this Court’s predecessor in United States v. 

Bancroft, 3 U.S.C.M.A 3 (1953).  As such, the Army Court looked to several 

points to inform its decision: 

[1] the nature of the conflict; [2] the manner in which it is carried 
on; [3] the movement to and presence of large numbers of 

 
8 South Korea: Background and U.S. Relations.  Longo et. al.  (September 12, 
2025).  https://www.congress.gov/crs-product/IF10165 (last visited September 30, 
2025).  
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personnel on the battlefield; [4] the casualties involved; [5] the 
sacrifices required; [6] the drafting of recruits to maintain a large 
number of personnel in the military service; [7] national 
emergency legislation enacted and being enacted; [8] executive 
orders promulgated; and [9] the expenditure of large sums to 
maintain armed forces in the theater of operations. 
 

Askins, 2025 CCA LEXIS 420, at *7 (quoting Rivaschivas, 74 M.J. at 
761). 
 

The Army Court devoted only one paragraph to its actual reasoning as to 

why the United States was at de facto war.  It relied on the 9/11 AUMF and the 

“military appropriations, force deployments, executive orders, and casualty 

reporting.”  Askins, 2025 CCA LEXIS 420, at *8.  And though it relied on these 

factors, the Army Court provided no factual support of its claims.  There were no 

specifics as to what specific “military appropriations, force deployments, executive 

orders, and casualty reporting” the Army Court was referencing.  As such, 

appellant is left flatfooted to cogently challenge the Army Court’s analysis.   

C.  The Need for a Standard Test or Required Factors  

Because there is no set test and no set amount of factors necessary to 

consider, the Army Court’s reasoning was subjective and leaves open the 

possibility that a different court would approach the issue in an entirely distinct 

manner.  For example, should another trial court or service appellate court decide 

that deaths attributable to hostile forces is the key component above all others, then 
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the Operation Freedom’s Sentinel [OFS] (2014-2021; 77 deaths)9 could hardly be 

considered a “war” as it compares to our operations in Vietnam (1964-1975; 

approximately 79,500 deaths).  It becomes immediately apparent that a reasonable 

jurist could come to a substantially different opinion than the Army Court as to 

whether we are currently—or recently have been—engaged in de facto war.   

In Rivaschivas, the Army Court noted the Bancroft factors were a “non-

exhaustive list,” but was silent as to how many factors must be considered or 

whether any single factor weighs more heavily than another.  The Army Court 

again remained silent on this conundrum in its opinion for this case.  As such, 

appellant is—like any similarly situated service members—left to the whims of the 

service courts as to what may or may not constitute de facto war.  

 Given this is an area of law that 1) lacks a substantial amount of precedent 

and 2) can lead different service courts to any number of distinct results, this Court 

is in a position to offer clarity and guidance to the field as to how trial and 

appellate courts should approach Article 43, UCMJ, and the tolling of the statute of 

limitations when it comes to time of war.  

 
9 Casualty Status.  U.S. Dep’t of Defense.  (January 30, 2025).  Appendix B.  
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Conclusion 

The Army Court’s finding that the United States was at “de facto war” and 

that the statute of limitations was tolled was error.  Therefore, prosecution of 

appellant’s larceny was time-barred and should be set aside. 
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Appendix A: Army Court Decision 
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Appendix B: Dep’t of Defense – Casualty Status Report



I M M E D I A T E  R E L E A S E  

CASUALTY STATUS 
as of 10 a.m. EST Jan. 30, 2025 

 
 

 

OPERATION IRAQI FREEDOM U.S. CASUALTY STATUS1

 Total Deaths Hostile Deaths Non-Hostile Pending WIA 

OIF U.S. Military Casualties 4,419 3,482 937 0 31,993 

OIF U.S. DOD Civilian Casualties 13 9 4 0  

Totals 4,432 3,491 941 0 31,993 

1 OPERATION IRAQI FREEDOM includes casualties that occurred between March 19, 2003, and Aug. 31, 2010, in the 

Arabian Sea, Bahrain, Gulf of Aden, Gulf of Oman, Iraq, Kuwait, Oman, Persian Gulf, Qatar, Red Sea, Saudi Arabia and 

the United Arab Emirates. Casualties in these countries before March 19, 2003, were considered Operation Enduring 

Freedom. Personnel injured in OIF who die after Sept. 1, 2010, will be included in OIF statistics.  

 

OPERATION NEW DAWN U.S. CASUALTY STATUS 2

 Total Deaths Hostile Deaths Non-Hostile Pending WIA 

OND U.S. Military Casualties 74 38 36 0 298 

OND U.S. DOD Civilian Casualties 0 0 0 0  

Totals 74 38 36 0 298 

2 OPERATION NEW DAWN includes casualties that occurred between Sept. 1, 2010, and Dec. 31, 2011, in the Arabian 

Sea, Bahrain, Gulf of Aden, Gulf of Oman, Iraq, Kuwait, Oman, Persian Gulf, Qatar, Red Sea, Saudi Arabia and the 

United Arab Emirates. Personnel injured in OND who die after Dec. 31, 2011, will be included in OND statistics. 

 

OPERATION ENDURING FREEDOM U.S. CASUALTY STATUS 3, 4 

OEF U.S. Military Casualties Total Deaths Hostile Deaths Non-Hostile Pending WIA 

Afghanistan Only 3 2,219 1,833 385 1 20,093 

Other Locations 4 131 12 119 0 56 

OEF U.S. DOD Civilian Casualties 4 2 2 0  

Worldwide Total 2,354 1,847 506 1 20,149 

3 OPERATION ENDURING FREEDOM (Afghanistan only) includes casualties that occurred between Oct. 7, 2001, and 

Dec. 31, 2014, in Afghanistan only. 

4 OPERATION ENDURING FREEDOM (other locations) includes casualties that occurred between Oct. 7, 2001, and 

Dec. 31, 2014, in Guantanamo Bay (Cuba), Djibouti, Eritrea, Ethiopia, Jordan, Kenya, Kyrgyzstan, Pakistan, 

Philippines, Seychelles, Sudan, Tajikistan, Turkey, Uzbekistan and Yemen. Wounded in action cases in this category 

include those without a casualty country listed. 

 

  



I M M E D I A T E  R E L E A S E  

CASUALTY STATUS 
as of 10 a.m. EST Jan. 30, 2025 

 
 

 

 

OPERATION INHERENT RESOLVE U.S. CASUALTY STATUS 5

 Total Deaths Hostile Deaths Non-Hostile Pending WIA 

OIR U.S. Military Casualties 118 23 95 0 496 

OIR U.S. DOD Civilian Casualties 2 0 2 0  

Totals 120 23 97 0 496 

5 OPERATION INHERENT RESOLVE includes casualties that occurred in Bahrain, Cyprus, Egypt, Iraq, Israel, Jordan, 

Kuwait, Lebanon, Qatar, Saudi Arabia, Syria, Turkey, the United Arab Emirates, the Mediterranean Sea east of 25° 

longitude, the Persian Gulf and the Red Sea. 

 

OPERATION FREEDOM’S SENTINEL U.S. CASUALTY STATUS 6

 Total Deaths Hostile Deaths Non-Hostile Pending WIA 

OFS U.S. Military Casualties 109 77 32 0 620 

OFS U.S. DOD Civilian Casualties 2 2 0 0  

Totals 111 79 32 0 620 

6 OPERATION FREEDOM’S SENTINEL includes casualties that occurred in Afghanistan after Dec. 31, 2014. 
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Appendix C: Matters Submitted Pursuant to United States v. Grostefon 

Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the 

appellant, through appellate defense counsel, personally requests that this court 

consider the following matters: 

I.  WHETHER THE ARMY COURT ERRED IN HOLDING 
APPELLANT WAS CORRECTLY PROSECUTED UNDER THE 
ASSIMILATED OFFENSE OF 18 U.S.C. § 842 WHEN THERE 
WAS A CLEAR EXCEPTION TO THE LAW 
 
II.  WHETHER ARMY CRIMINAL INVESTIGATORS HAD 
DIRECT OR APPARENT AUTHORITY TO SEARCH 
APPELLANT’S HOME IN DECEMBER 2021 AND JANUARY 
2022, AND AS A RESULT, WHETHER ANY EVIDENCE 
COLLECTED WAS FRUIT OF THE POISONOUS TREE 
 
III.  WHETHER APPELLANT’S INABILITY TO SEEK, HIRE, 
AND CONSULT COUNSEL OF HIS CHOOSING WHILE 
HOUSED IN PRE-TRIAL CONFINEMENT CONSTITUTED 
ILLEGAL PRE-TRIAL PUNISHMENT 
 
IV.  WHETHER APPELLANT IS ENTITLED TO THE SAME 
PAROLE AND GOOD TIME CREDIT AS DUE FEDERAL 
PRISONERS WHEN HE WAS TRANSFERRED TO THE 
BUREAU OF FEDERAL PRISONS AND THE ARMY’S DENIAL 
OF THIS CREDIT IS A VIOLATION OF ARTICLE 58, UCMJ  
 
V. WHETHER THE ARMY’S WITHHOLDING OF 
APPELLANT’S MEDICATION AND REFUSAL TO PROVIDE 
HIS MEDICAL RECORDS TO THE FEDERAL FACILITY 
CONSTITUTES CRUEL AND UNUSUAL PUNISHMENT IN 
VIOLATION OF THE EIGHTH AMENDMENT  
 
VI.  WHETHER THE FINE IMPOSED BY THE MILITARY 
JUDGE WAS AGAINST PUBLIC POLICY WHEN APPELLANT 
HAS NO INCOME AND WOULD BE ESSENTIALLY IN 
DEBTOR’S PRISON IF HE CANNOT PAY THE FINE     



 

 
Appendix D: Appellant’s Affidavit 
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