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IN THE UNITED STATES COURT OF APPEALS

FOR THE ARMED FORCES
UNITED STATES SUPPLEMENT TO PETITION FOR
Appellee GRANT OF REVIEW
V.
Private (E-2) Crim. App. Dkt. No. 20220231
TREVON K. COLEY
United States Army USCA Dkt. No. 24-0184/AR
Appellant

TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS
FOR THE ARMED FORCES:

Issue Presented

WHETHER THE JUDICIAL REASSIGNMENT OF
APPELLANT’S CASE WARRANTS REVERSAL.

Statement of Statutory Jurisdiction

The Army Court of Criminal Appeals (Army Court) had jurisdiction over
this matter pursuant to Article 66, Uniform Code of Military Justice (UCMJ), 10
U.S.C. § 866. This Honorable Court has jurisdiction over this matter under Article
67(a)(3), UCMJ, 10 U.S.C. § 867 (a)(3).

Statement of the Case

On May 6, 2022, a general court-martial composed of officers convicted
appellant, Private (E-2) Trevon K. Coley, contrary to his pleas, of one specification
each of involuntary manslaughter and aggravated assault, in violation of Article

119 and Article 128, UCMJ, 10 U.S.C. §§ 919, 928. (R. at 789). Consistent with



his pleas, appellant was convicted of one specification each of conspiracy to
obstruct justice and violation of a lawful general regulation, in violation of Article
81 and Article 92, UCMJ, 10 U.S.C. §§ 881, 892. (R. at 789). Appellant was
acquitted of one specification of murder while engaging in an inherently dangerous
act to another, in violation of Article 118, UCMJ, 10 U.S.C. §918, and one
specification of leaving the scene of a vehicle accident as the driver, in violation of
Article 111, UCMJ, 10 U.S.C. § 911. (R. at 81). The military judge dismissed one
specification of drunken or reckless operation of a vehicle in violation of Article
113, UCMIJ. (R. at 24).

The panel sentenced appellant to a bad-conduct discharge, eight years of
confinement, reduction to E-1, and total forfeiture of all pay and allowances. (R. at
904). On June 1, 2022, the convening authority took no action on the findings or
sentence. (Convening Authority Action). On June 21, 2022, the military judge
entered Judgment. (Judgment of the Court). Appellant is still in confinement.

On March 13, 2024, Panel 4 of the Army Court of Criminal Appeals (Army
Court) court rendered its opinion, affirming the findings and sentence. (Appendix
A). On March 30, 2024, appellant moved the Army Court for reconsideration en
banc, and on April 15, 2024, the Army Court declined to reconsider en banc.

Appellant was notified of the Army Court’s decision. On May 30, 2024,

under Article 67, UCMJ, appellant requested the Judge Advocate General of the



Army certify appellant’s issues to this court. On June 13, 2024, appellant was
informed that the Judge Advocate General denied his request. !

In accordance with Rule 19 of this Court’s Rules of Practice and Procedure,
on June 14, 2024, the undersigned appellate defense counsel filed a Petition for
Grant of Review, while seeking leave to file the Supplement to the Petition for
Grant of Review separately. Additionally, appellant filed a second motion for an
enlargement of time. This court granted appellate defense counsel’s motion,
granting until July 23, 2024, to file the Supplement. The undersigned counsel
hereby file the Supplement to the Petition for Grant of Review under Rule 21.

Statement of Facts
A. Judge Pritchard held military accused had a constitutional right to a
unanimous verdict one month before appellant filed his motion for a
unanimous verdict.

Appellant’s court-martial followed a fatal two-vehicle car accident, which
occurred on March 5, 2021, in Kaiserslautern, Germany. On January 6, 2022,
Chief Judge of the Army’s Fifth Circuit, Colonel Charles (Jack) Pritchard presided
over appellant’s arraignment for criminal charges arising out of this accident. Just

three days earlier, on January 3, 2022, in the case of United States v. Dial, Judge

Pritchard ruled a military accused has a constitutional right to a unanimous verdict.

' On May 13, 2024, the Judge Advocate General of the Army granted certification
in United States v. Davis, a case currently before this Court that posed the same
legal question before the Army Court below.
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(App’x A, pp. 10-11). Appellant filed his motion for a unanimous verdict (MFUV)
on February 25, 2022. (App’x A, p. 11). The government filed writs for
extraordinary relief in those cases in which Judge Pritchard granted defense
MFUVs, and the writs were resolved in June 2022 when the Army Court found no
equal protection basis for a right to unanimous verdicts. See United States v.
Pritchard, 82 M.J. 686 (Army Ct. Crim. App. 2022).

B. Judge Pritchard reassigned himself from contested panel cases while the
Army Court weighed the Government’s writs for extraordinary relief.

Before the Army Court ruled on the constitutional right to a unanimous
verdict, but after his rulings in Dia/ and another case, Judge Pritchard removed
himself from contested panel trials between January and June 2022. (Def. App.
Ex. A). He sat on cases only when the accused elected trial by military judge alone
or when the accused pleaded guilty. (Def. App. Ex. A). Appellant’s case is one
such case Judge Pritchard reassigned to avoid a government stay.

Judge Pritchard’s stated rationale for removing himself from contested panel
trials, according to his Army Court-ordered affidavit, was that if he were to rule in
accordance with his understanding of the law, “the ruling would result in every
case over which [he] presided being stayed for a lengthy period.” (Gov. App. Ex.
1). In other words, favorable rulings on motions for unanimous verdicts would “be
inconsistent with military justice,” (Gov. App. Ex. 1), ostensibly because the court-

martial process would take longer.



In appellant’s case, the recusal resulted in the need to detail a judge from a
different service branch. (Gov. App. Ex. 6). Air Force Lieutenant Colonel Lance
Smith, who was stationed in Europe, presided over appellant’s case. (Gov. App.
Ex. 6). The case was transferred to Judge Smith on May 2, 2022. (Gov. App. Ex. 1
and 6). Judge Smith denied the MFUV on May 6, 2022. (Gov. App. Ex. 6).

Judge Pritchard followed the same or a similar sequence of events —
removing himself once the accused filed a MFUV —in at least three other cases:
United States v. Davis, United States v. Stiff, and United States v. Velasquez. (Def.
App. Ex. A). Despite requests by the defense for an explanation, (Def. Ex. App.
B) and the requirement, per Rule for Courts-Martial [R.C.M.] 813, that the record
“reflects the change and the reason for it,” Judge Pritchard refused to give a reason
for his decisions to remove himself.

C. “You will deny the motion and move on.”

On March 2, 2022, Judge Pritchard cancelled an Article 39(a) session on the
MFUYV that was scheduled for March 4, 2022, and later in March 2022 he asked
the Army’s Chief Trial Judge for a replacement judge. (Gov. App. Ex. 1). On
April 6, 2022, Judge Pritchard emailed Judge Smith, letting Judge Smith know that
the motion for a unanimous verdict was pending, with a suggestion that Judge

Smith make ruling on the motion his “first order of business.” (Gov. App. Ex. 6).



Around the same time Judge Pritchard transferred appellant’s case to Judge
Smith, Judge Pritchard and Judge Smith met in person at the Base Exchange food
court on Ramstein Air Base, Germany. (Gov. App. Ex. 6). Also present at the
food court was Judge Smith’s immediate supervisor and, presumably, rater —
Colonel Sterling Pendleton, chief of the Air Force Circuit to which Judge Smith
was assigned. (Gov. App. Ex. 6).

At this meeting, Judge Pritchard told Judge Smith “you will deny the motion
and move on.” (Gov. App. Ex. 6). Judge Smith stated that he did not take this to
be an order, merely the recognition that Judge Pritchard was the only military
judge that had granted such a motion. (Gov. App. Ex. 6). After this meeting
concluded, Judge Pritchard followed up with an email to Judge Smith. (Gov. App.
Ex. 6). In that email, Judge Pritchard wrote that Judge Smith should not take his
words at the food court to be “an attempt to influence” Judge Smith in any way.
(Gov. App. Ex. 6).

Despite being ordered by the Army Court to produce any communications
pertaining to “expectations as to how Lt. Col. Smith would rule on any motion for
unanimous verdict,” Judge Smith could not locate or access that email for “some
reason.” (Gov. App. Ex. 6). As for Judge Pritchard, he did not disclose the nature
of this meeting at the post exchange food court in Ramstein. (Gov. App. Ex. 1).

He did not disclose the statement “you will deny the motion [for unanimous



verdict] and move on” despite being concerned enough about how that might have
come across as to follow up with an email about it afterward. Nor did he disclose
the contents of the email or even bring up the existence of the email. Judge Smith
first appeared on the record in this case on May 2, 2022.

D. Judge Smith denied the motion for a unanimous verdict as his first order
of business.

Judge Smith acted on Judge Pritchard’s suggestion that Judge Smith make
ruling on the motion his “first order of business.” (Gov. App. Ex. 6). Judge Smith
said he was not “oblivious” to Judge Pritchard’s previous rulings on the motion,
but stated he was not “explicitly or implicitly” told that was the reason for the
change of judge in appellant’s case. (Gov. App. Ex. 6). And when Judge Smith
denied appellant’s motion for a unanimous verdict, it was indeed, his first order of
business.

Reasons to Grant Review

A. The Army Court stamped its seal of approval on the conduct of the
military judges.

Military judges are confronted with the realities of docket management
every day. When a military judge interprets the law in a way that results in delay
to the docket, what measures can that judge take to alleviate the delay? Can he
reassign a case, removing himself from it, despite being fit for duty and otherwise

available, just to avoid ruling favorably for an accused?



The Army Court stamped its seal of approval on the conduct of the military
judges in this case. Here, Judge Pritchard removed himself from appellant’s case
in order to effectuate a denial of the motion for a unanimous verdict, thereby
prioritizing docket efficiency over what he perceived as a constitutional right of an
accused. Then Judge Pritchard met with Judge Smith in a food court to tell him,
“you will deny this motion and move on.” Neither judge disclosed this goal or
these ex parte communications with the parties at trial, and this fact alone indicates
that Judge Smith lacked the impartiality required to sit on appellant’s trial. Both of
the judges understood that if the motion was not denied, it would have delayed the
circuit’s docket, thereby frustrating Judge Pritchard’s intent in transferring the
case.

This Court should grant review of appellant’s case because the lower court
decided such a scheme would not undermine the public’s confidence in the
military justice system under Liljeberg v. Health Servs. Acquisition Corp., 486
U.S. 847, (1988).

B. The court below has decided a question of law that directly conflicts with
another panel of the same Court of Criminal Appeals.

In both Coley and Davis, the exact same legal question is posed by each
appellant. (App’x A and App’x B). In both cases, the appellants raised

fundamental legal questions related to judicial reassignment, due process, and the



integrity of the judicial process. (App’x A and App’x B). As such, the resolution
of the legal issue in one case has implications for the other.

Though assessing the same question of law, the two opinions could not have
arrived at more different conclusions of law. In Davis, the panel found that Judge
Pritchard’s “removal” was the functional equivalent of a recusal. (App’x B, p. 2).
The Davis panel found that the issue of judicial reassignment was structural and
dispositive. (App’x B, p. 8). The Davis panel emphasized the importance of
judicial impartiality and transparency, highlighting violations of procedural rules.
(App’x B. pp. 8-11). There, the panel found that the raised issue was not forfeited
due to the same lack of disclosures encountered by appellant in Coley. (App’x B,
p. 7).

After considering the third factor of Liljeberg — the risk of undermining the
public’s confidence in the judicial process — the Davis panel determined that even
absent the structural problems with the case, under a plain error analysis, reversal
would still be required. (App’x B, p. 10). Finally, but perhaps most importantly,
the panel emphasized that the issue of whether or not there is a right to a
unanimous verdict is a “red herring.” (App’x B, p. 7).

In stark contrast, from the Coley panel, the issue of the right to a unanimous
verdict was dispositve. (App’x A). Unlike in Davis, the Coley panel analyzed the

same issue under a plain error standard, and did not address the lack of complete



disclosures at all. (App’x A, p. 14). The Coley panel’s narrow focus on the non-
existent right to a unanimous verdict sidestepped the broader implications of the
disqualification and avoided the issue at hand. (App’x A).

Finally, the two panel’s treatment of prejudice under Liljeberg are
significantly at odds. (App’x A, p. 16). In Davis, the panel considered Judge
Pritchard’s subsequent detailing of Judge Hynes as impermissibly “taking action”
on the case after recusal in light of United States v. Roach, 69 M.J. 17 (C.A.A.F.
2010). (App’x B, p. 10). While Judge Pritchard did not detail Judge Smith in
Coley, Judge Pritchard went a step further: sitting down with Judge Smith and
Judge Smith’s supervisor at a food court to discuss, among other issues, Judge
Smith’s likely disposition of the motion for a unanimous verdict. (Gov. App. Ex.
6, p. 2: “you will deny this motion and move on.”). The Coley panel did not
address Roach, whereas for the Davis panel, Roach weighed heavily in its
Liljeberg analysis.

Ultimately, in Davis, appellant’s convictions have been reversed and the
case against him has been dismissed with prejudice, while PV2 Coley’s findings
and sentence have been affirmed. (App’x A and App’x B). This court should
grant review to reconcile the divergent approaches of the Davis and Coley panels.

Issue Presented

WHETHER THE JUDICIAL REASSIGNMENT OF
APPELLANT’S CASE WARRANTS REVERSAL.

10



Standard of Review

Courts review due process claims de novo, see, e.g., United States v. Lewis,
69 M.J. 379, 383 (C.A.AF. 2011), including constitutional claims concerning
judicial bias. See In re Marshall, 721 F.3d 1032, 1039 (9th Cir. 2013). This court
reviews claims of judicial bias—controlled by R.C.M 902—for an abuse of
discretion. United States v. Uribe, 80 M.J. 442, 446 (C.A.A.F. 2021) (quoting
United States v. Sullivan, 74 M.J. 448, 453 (C.A.A.F. 2015)).

Although courts review unpreserved errors for plain error, plain error review
1s not appropriate where a party did not have a “fair opportunity to object.” See
United States v. Rodriguez, 919 F.3d 629, 635 (1st Cir. 2019) (“[T]here is a rather
large fly in the ointment: to trigger a forfeiture (and, thus, plain error review), the
aggrieved party must have had a fair opportunity to object. And in the interest of
finality, that opportunity must have arisen prior to the trial court’s entry of
judgment.”); see also Fed. R. Crim. P. 51(b) (“If a party does not have an
opportunity to object ... the absence of an objection does not later prejudice that
party.”); United States v. Armendariz, 82 M.J. 712, 724 (N-M. Ct. Crim. App.
2022) (“Without any disclosure from the military judge, Appellant had no
opportunity for voir dire or challenge on this issue; consequently, there [was not]
even a chance for a forfeiture or waiver by Appellant. Therefore, we review this

alleged constitutional error de novo and test for prejudice.”). Here, because neither

11



Judge Pritchard nor Judge Smith disclosed the reasons for the replacement
(contrary to R.C.M. 813(c)), appellant did not have a fair opportunity to object, and
plain error review is not appropriate.?

Law
A. Due Process

Article 26 of the UCMJ provides a military judge shall be detailed to each
general court-martial to “preside over each open session.” 10 U.S.C. § 826(a).
Pursuant to R.C.M. 505(e), a military judge may be replaced, and if a judge is
replaced before the court-martial is assembled, a showing of cause is not
necessary. R.C.M. 505(e)(1). However, a military judge cannot be replaced for
just any reason: due process constrains replacement.

That due process constrains the reassignment of military judges is consistent
with the fact that constitutional due process requires neutrality and impartiality, see
United States v. Butcher, 56 M.J. 87, 90 (C.A.A.F. 2001) (citing Marshall v.
Jerrico, Inc., 446 U.S. 238, 242 (1980); United States v. Wright, 52 M.J. 136, 140
(C.A.AF. 1999)), and that federal courts find due process constrains judicial
reassignments. For example, in Cruz v. Abbate, the Ninth Circuit held that one
improper reason was “the desire to influence the outcome of proceedings.” 812

F.2d 571, 574 (9th Cir. 1987)

2 Nonetheless, appellant has established plain error.

12



B. Bias in Fact or in Appearance

In assessing prejudice, this Court has acknowledged, “that the validity of the
military justice system and the integrity of the court-martial process ‘depend on the
impartiality of military judges in fact and in appearance,”” Uribe, 80 M.J. at 446
(quoting Hasan v. Gross, 71 M.J. 416, 419 (C.A.A.F. 2012) (per curiam)).
Appellant is prejudiced when the reassignment results in a judge that is biased in
fact or in appearance. Actual bias is not required: an appearance of bias is
sufficient to disqualify a military judge. /d.; see also United States v. Norfleet, 53
M.J. 262,270 (C.A.A.F. 2000).

In the military, both due process and R.C.M. 902 protect against judicial
bias. See generally Butcher, 56 M.J. at 87. Under the Due Process Clause, the
test for bias is whether the “/ikelihood of bias on the part of the judge is ‘too high
to be constitutionally tolerable.”” Williams v. Pennsylvania, 579 U.S. 1,4 (2016)
(quoting Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 872 (2009)) (emphasis
added); see also Rippo v. Baker, 580 U.S. 285, 287 (2017) (clarifying the due
process clause may demand recusal even when a judge has no actual bias, and
likewise expounding a litigant does not have to show a judge was actually biased).
It follows that this analysis turns not on actual subjective bias but on an
unacceptable “potential for bias.” Williams, 579 U.S. at 8 (quoting Caperton, 446

U.S. at 881); see also Ward v. Monroeville, 409 U.S. 57, 60 (1972) (finding bias

13



where a situation could “lead [the judge] not to hold the balance nice, clear, and
true between the State and the accused”); Withrow v. Larkin, 421 U.S. 35, 57
(1975) (suggesting the risk of bias would be “too high” where an adjudicator was
psychologically wed to a position such that he or she would avoid even appearing
to err or change their position).

Under R.C.M. 902, the test for bias is whether the military judge’s
impartiality might reasonably be questioned. R.C.M. 902(a); see also Sullivan, 74
M.J. at 453. “Impartiality” is broadly defined as the “absence of bias or prejudice
in favor of, or against, particular parties or classes of parties, as well as maintaining
an open mind in considering issues that may come before a judge.” United States
Army Judiciary, Code of Judicial Conduct, Terminology (16 May 2008). For
example, “full disclosure [of his mindset] on the record” is one action a military
judge can take towards assuaging R.C.M. 902(a)’s impartiality concerns. See
United States v. Campos, 42 M.J. 253, 261-62 (C.A.A.F. 1995). Bias is presumed
where a judge is detailed to a case, present for duty, and otherwise capable to sit,
but refuses to hear the case. See United States v. Witt, 75 M.J. 380, 385 (C.A.AF.
2016).

C. Prejudice Requiring Reversal Under Liljeberg
To determine if reversal is required under RCM 902(a), courts have looked

to the three factors from Liljeberg : the risk of injustice to the parties, the risk that

14



denying relief will produce injustice in other cases, and the risk of undermining the
public confidence in the judicial process. See, e.g., Butcher, 56 M.J. at 92-93. For
example, “if the appearance [of bias] is created and is not explained at trial, or if no
remedy is granted, or if there was a remedy that appears inadequate from the
perspective of a reasonable person, those facts would increase the risk that the
conduct (creating the appearance) would undermine the public's confidence in the
military justice system.” United States v. Martinez, 70 M.J. 154, 160 (C.A.A.F.
2011). Similarly, United States v. Pearson applied Liljeberg despite finding no
bias or other prejudice, as “the elimination, if possible, of even the appearance of
impropriety [in reassignment] is desirable.” 203 F.3d 1243, 1064 (10th Cir. 2000).
Moreover, “confidence in the judicial process is surely undermined where a
recused judge recommends the military judge who will subsequently review the
recused judge’s prior conduct.” Roach, 69 M.J. at 21. “The guiding consideration
is that the administration of justice should reasonably appear to be disinterested as
well as be so in fact.” United States v. Mcllwain, 66 M.J. 312, 315 (C.A.AF.
2008) (cleaned up).
Argument

The reassignment resulted in reversible error for three reasons. First, the

reassignment denied appellant due process because it was an impermissible

attempt to influence the outcome of the proceedings. Second, the reassignment
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resulted in the likely bias of Judge Smith. Third, the reassignment prejudiced
appellant, warranting reversal of appellant’s conviction.

A. The reassignment was an impermissible attempt to influence the outcome
of the proceedings.

The purpose of the reassignment was to avoid the automatic stays which
would have resulted from the granting of the defense MFUV. Judge Pritchard had
determined that a military accused had a constitutional right to a unanimous
verdict. Anticipating a government writ if he ruled in appellant’s favor, Judge
Pritchard took himself off appellant’s trial. Then he directed his replacement judge
to “deny the motion and move on.” (Gov. App. Ex. 6).

Even assuming Judge Pritchard did not intend to order Judge Smith, and
even assuming Judge Pritchard truly did not know if Judge Smith would deny
appellant’s motion, Judge Pritchard reassigned the case with that outcome in mind,
and his actions were therefore impermissible.

Believing appellant had a fundamental right to a unanimous verdict but
anticipating a government writ if he ruled in appellant’s favor, Judge Pritchard
replaced himself to orchestrate a ruling that denied appellant that right, contrary to
his own legal judgment, just to keep appellant’s case moving.

B. The reassignment resulted in a likelihood of bias on the part of Judge
Smith.
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Second, the reassignment resulted in a “likelihood of bias™ on the part of
Judge Smith that was ‘too high to be constitutionally tolerable.”” Williams, 579
U.S. at 4 (2016) (quoting Caperton, 556 U.S. at 872). Judge Smith knew why
Judge Pritchard detailed him to the case and functionally served as Judge
Prichard’s surrogate. Had Judge Pritchard remained on appellant’s case and
deliberately misapplied the law (as he interpreted it) solely to rule favorably for the
government to avoid a stay, due process would have compelled his
disqualification.

While Judge Pritchard did not personally rule on the motion, he did so by
proxy by manipulating the recusal process and by ensuring Judge Smith knew he
was meant to deny appellant’s MFUV. Appellant does not know how Judge Smith
responded to Judge Pritchard during their conversation at the food court because
Judge Smith left that out of his affidavit. Appellant does know, however, how
Judge Smith ruled on the motion for unanimous verdict. Consequently, it appears
appellant was deprived of a fair opportunity to make his case on the motion
because Judge Smith was likely wedded to its denial. See Withrow, 421 U.S. at 57.

Even if this court determines that there was not bias in fact, this
reassignment certainly resulted in the “appearance of bias” that infringed on
appellant’s right to an impartial judge. With respect to Judge Pritchard, his refusal

to hear the case amounts to a disqualification because his given reason for the
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reassignment—to favor expediency over fundamental rights—and his refusal to
disclose his reason to defense in contravention of the rules, would cause a
reasonable person to question his impartiality. Witt, 75 M.J. at 385.

C. The Army Court erred by ruling that under Liljeberg reversal was not
warranted.

The Army Court purported to “assume without deciding that Judge Pritchard
should have remained on appellant’s case” and instead focused discussion on “(1)
whether appellant’s rights were materially prejudiced by the transferring of his
case from Judge Pritchard to Judge Smith and (2) whether the reassignment
warrants reversal under Liljeberg []”.

This framing of the issue is too narrow. It is not the transfer of the case from
Judge Pritchard to Judge Smith that is the problem. It is certainly true that an
accused does not have a right to a specific judge in order to get a favorable
ruling—appellant did not argue otherwise before the Army Court. The question is
more properly framed as this: “Is it appropriate for Judge Pritchard to transfer a
case to Judge Smith for the purpose of avoiding ruling on a specific motion?” The
answer to his question is clearly no, and Liljeberg demands reversal because there
is a grave risk of undermining the public’s confidence in the military justice system
where military judges can avoid inconvenient rulings by transferring cases to other

judges they know will rule satisfactorily.

18



In addition, this Court should reverse the Army Court’s decision so that
judges in future cases who find themselves in Judge Smith’s shoes to consider
more carefully their reasons for reassignment, keeping in mind their obligations
under R.C.M. 902. See Uribe, 80 M.J. at 450; In re Al-Nashiri, 921 F.3d 224, 239
(D.C. Cir. 2019) (citing Liljeberg, 486 U.S. at 868).

Finally, the Liljeberg factors warrant reversal because such an error occurred
in multiple cases, and with the implicit approval of the Chief of the Trial Judiciary,
(Gov. App. Ex. 1), and the Army Court. There is grave risk of undermining public
confidence in the process of the military justice system. This reassignment process
centered on the perceived fundamental right of the accused, in multiple cases,

which was sacrificed for the sake of expediency.
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Appellant respectfully requests this Honorable Court grant his petition for

review.
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This opinion is issued as an unpublished opinion and, as such, does not serve as precedent.

PARKER, Judge:

Appellant raises five assignments of error, four of which warrant discussion
but no relief.? First, we find appellant was not prejudiced by the alleged

' Judge EWING decided this case while on active duty.

(continued . . .)
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instructional error. Second, appellant has failed to meet the burden to establish
there was ineffective assistance of counsel. Third, appellant has failed to show
prejudice despite his argument that unlawful command influence resulted in the
improper manipulation of the criminal justice process in his trial. Last, appellant
has failed to show prejudice for the judicial reassignment of his case.

BACKGROUND

In March 2021, appellant left his barracks room in Kaiserslautern, Germany,
to meet up with Private (PV2) CA and another soldier in town. All three soldiers
drove their own vehicles back to the barracks and during the trip each were
speeding, weaving in and out of traffic, and switching lanes. At one point appellant
was in the lead and headed toward a dangerous intersection going approximately 107
miles per hour while the other two vehicles appear to have fallen behind. When
appellant entered the intersection, he collided with a vehicle driven by Specialist
(SPC) MB with Private First Class (PFC) QJ as her passenger. Specialist MB was
making a left-hand turn when appellant crashed into the driver’s side of SPC MB’s
vehicle—going approximately sixty-eight miles per hour upon impact—Xkilling SPC
MB and causing grievous bodily injury to PFC QJ. As the two other vehicles
approached the intersection, they saw appellant’s vehicle smoking and damaged in
the road.

Appellant was largely unharmed. After the crash he got out of his car and
spoke to his two friends who had pulled over. Appellant asked PV2 CA to say she
was driving his vehicle because appellant had a suspended license, to which PV2 CA
agreed. When emergency services arrived, appellant informed a police officer that
he had only been a passenger in the damaged vehicle. Private CA informed the
police officer that she had been driving the damaged vehicle, and she was then taken
to the hospital for evaluation. At the time of the accident appellant did not have a
valid vehicle license or registration.

Appellant was tried before an officer panel at a general court-martial located
at Kaiserslautern, Germany. Pursuant to his pleas, appellant was convicted of two
offenses: conspiracy to obstruct justice, and a violation of a lawful general
regulation for wrongfully operating a motor vehicle without a valid license and
registration, in violation of Articles 81 and 92, Uniform Code of Military Justice, 10

(. . . continued)

2 We have given full and fair consideration to appellant’s other assignment of error,
to include matters submitted personally by appellant pursuant to United States v.
Grostefon, 12 M.J. 431 (C.M.A. 1982), and find they lack merit and warrant neither
additional discussion nor relief.
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U.S.C. §§ 881 and 892 [UCMIJ], respectively. Contrary to his pleas, appellant was
convicted of two offenses: involuntary manslaughter and aggravated assault, in
violation of Articles 119 and 128, UCMIJ, respectively.? Appellant was sentenced by
the panel to a bad-conduct discharge, 8 years of confinement, reduction to E-1, and
total forfeitures of all pay and allowances.

On appeal, appellant alleges three assignments of error related to the trial, two
of which merit discussion. First, appellant argues there was an instructional error as
to an affirmative defense, and second, appellant argues his defense counsel were
ineffective in investigating and preparing for trial. Additionally, in a supplemental
brief after appellate discovery, appellant alleges two assignments of error related to
the military judge who presided over his trial. Both of appellant’s supplemental
arguments warrant discussion.

LAW AND DISCUSSION
A. Alleged Instructional Error

Appellant argues that the evidence at trial raised reasonable support for the
affirmative defense of contributory negligence instruction, and that the military
judge erred when he did not provide it to the panel members sua sponte. The
government argues that appellant waived this claim, but even so, that the military
judge properly instructed the panel by providing the instruction for involuntary
manslaughter by culpable negligence, which includes its own tailored contributory
negligence instruction. The government further argues that the involuntary
manslaughter by culpable negligence instruction combined with the proximate cause
instruction provided to the panel were substantially similar to the affirmative
defense of contributory negligence instruction appellant is now arguing was required
on appeal. Where an appellant preserves the claim at trial, an allegation of an
improper panel instruction is a question of law we review de novo. United States v.
Payne, 73 M.J. 22 (C.A.A.F. 2014). The question of whether an accused has waived
an issue is also reviewed de novo. United States v. King, 83 M.J. 115, 120
(C.A.AF. 2023) (citation omitted).

1. Waiver

“[Florfeiture is the failure to make the timely assertion of a right . . . .”
United States v. Davis, 79 M.J. 329, 331 (C.A.A.F. 2020) (cleaned up). “Waiver can

occur either by operation of law . . . or by the intentional relinquishment or

3 The panel acquitted appellant of leaving the scene of an a001dent and murder, in
violation of Articles 111 and 118, UCMIJ.
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abandonment of a known right.” United States v. Jones, 78 M.J. 37, 44 (C.A.AF.
2018) (cleaned up). “If the appellant waived the objection, then we may not review
it at all.” Id. “In making waiver determinations, we look to the record to see if the
statements signify that there was a ‘purposeful decision’ at play.” United States v.
Gutierrez, 64 M.J. 374, 377 (C.A.A.F. 2007) (quoting United States v. Smith, 50
M.J. 451, 456 (C.A.A.F. 1999)).

The evidence at trial focused both on appellant’s driving the night of the
accident, including the excessive high rate of speed in which he drove his vehicle
through an otherwise busy intersection at night, and whether SPC MB used
reasonable care in the operation of her vehicle. Specifically, that evidence centered
on SPC MB rolling through a stop sign as she entered the intersection just prior to
the accident. Based on the evidence raised by the parties, the military judge
provided the panel with the proximate cause instruction for involuntary
manslaughter, and the affirmative defense instruction for an accident.* The military
judge did not provide the affirmative defense instruction for contributory
negligence, nor did the defense counsel request one.’

* The military judge also provided the following instruction for the involuntary
manslaughter by culpable negligence offense:

There is evidence in this case raising the issue of whether
the deceased failed to use reasonable care and caution for
her own safety. If the accused's culpable negligence was a
proximate cause of the death, the accused is not relieved
of criminal responsibility just because the negligence of
the deceased may also have contributed to her death. The
conduct of the deceased is, however, important on the
issue of whether the accused's culpable negligence, if any,
was a proximate cause of the death. Accordingly, a certain
act may be a proximate cause of death even if it is not the
only cause, as long as it is a direct or contributing cause
and plays an important role in causing the death. An act is
not a proximate cause of the death if some other force
independent of the accused's act intervened as a cause of
death.

> We pause to note that appellant does not allege ineffective assistance of counsel
for the failure to request such an instruction, but rather argues that it was the
military judge who had a sua sponte duty to provide such instruction.
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Appellant had multiple opportunities to discuss the military judge’s
instructions. First, after both parties reviewed the military judge’s draft
instructions, defense counsel affirmatively stated they had no objections, and
specifically declined to request any additional instructions. Second, after the
military judge read the instructions to the panel, defense counsel again offered no
objection and again declined the military judge’s offer to defense on whether they
wanted any additional instructions provided to the panel. In total, the defense
counsel offered no objection to the instructions numerous times, and twice
responded “no” to the military judge’s question on whether appellant wanted any
additional instructions.

Rule for Courts-Martial [R.C.M.] 920(f) states, “[f]ailure to object to an
instruction or to omission of an instruction before the members close to deliberate
forfeits the objection.” However, our superior court clarified in United States v.
Davis that it is waiver and not forfeiture where an appellant affirmatively declines to
object to instructions and offers no instructions of his own. 79 M.J. 329, 330-32
(C.A.A.F 2020). This is how appellant finds himself positioned in this case; he
affirmatively declined to object to the military judge’s draft instructions, declined to
offer additional instructions, then declined to object after they were read to the
panel, and then again affirmatively declined to provide any additional instructions of
his own. In Davis, our higher court found that appellant, “[h]aving directly
bypassed an offered opportunity to challenge and perhaps modify the instructions,
[has] waived any right to object to them on appeal.” Id. at 331 (quoting United
States v. Wall, 349 F.3d 18, 24 (1st Cir. 2003)).

We additionally highlight that in considering the recent changes to our review
authority under Article 66, UCM]J, this court “may affirm only such findings of
guilty as the Court finds correct in law, and in fact” in appellant’s case.® UCM]J art.
66(d)(1)(A), 10 U.S.C. § 866 (2018 & Supp. IV 2023). This is a departure from our
previous mandate to “affirm only such findings of guilty . . . as the Court finds
correct in law and fact and determines, on the basis of the entire record, should be
approved.” UCM] art. 66, 10 U.S.C. § 66 (2018). Given this change, the court can
no longer pierce waived claims, because “[a] valid waiver extinguishes the claim of
legal error.” United States v. Ahern, 76 M.J. 194, 197-98 (C.A.A.F. 2017). “As such,
a case becomes ‘correct in law’ for purposes of Article 66 review when a valid
waiver applies to what would otherwise be prejudicial error.” United States v.
Conley, 78 M.J. 747, 749 (Army Ct. Crim. App. 2019)

6 Further changes to Article 66 require an accused to make a “specific showing of a
deficiency in proof” before this court can conduct a factual sufficiency review.
UCMIJ art. 66(d)(1)(B)(i), 10 U.S.C. § 866 (2018 & Supp. IV 2023).
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While we agree with the government that appellant could have waived this
issue if it involved solely an affirmative declination to object to the military judge’s
instructions at trial, we find this case distinguishable from the instructional error
waived in Davis, 79 M.J. 329, because it involves an affirmative defense
instruction.” Stated another way, the Davis court was not presented with appellant’s
current argument that this is not an issue of waiver, but rather an issue of whether
the military judge failed in his sua sponte duty to provide the affirmative defense
instruction to the panel, despite defense counsel’s lack of objections or request for
such an 8instruction. As such, we reject the government’s assertion that this issue is
waived.

2. Sua Sponte Duty for Affirmative Defense Instructions

“A military judge has a sua sponte duty to give certain instructions when
reasonably raised by the evidence, even though the instructions are not requested by
the parties.” Gutierrez, 64 M.J. at 376 (citing United States v. McDonald, 57 M.]J.
18, 20 (C.A.A.F. 2002)). “This Court reviews the adequacy of a military judge’s
instruction de novo.” United States v. Davis, 73 M.J. 268, 271 (C.A.A.F. 2014)
(citing United States v. Dearing, 63 M.J. 478, 482 (C.A.A.F. 2006)). Military
judges are duty bound to give available defense instructions if raised by the
evidence. Davis, 73 M.J. at 272 (citations omitted). Instructional errors that raise
constitutional implications are tested for prejudice under the standard of harmless
beyond a reasonable doubt. Id. at 271 (citation omitted). “The inquiry for
determining whether constitutional error is harmless beyond a reasonable doubt is

" See United States v. Davis, 76 M.J. 224, 226 (C.A.A.F. 2017) (“Because appellant
failed to object to the omission of a required instruction on a special defense, we
review the military judge’s instructions for plain error.”).

8 We also distinguish this case from Gutierrez, 64 M.J. 374, 375-78, where our
superior court reversed the Army Court of Criminal Appeal’s finding that the
military judge had erred in not giving an affirmative defense instruction sua sponte
that he was duty-bound to give because appellant had not affirmatively waived the
issue at trial. The CAAF disagreed with ACCA’s analysis of waiver, finding that
defense counsel had affirmatively waived the instructional issue at trial through his
actions. In that case, the military judge raised the defense of mistake of fact
instruction and specifically asked counsel if he was requesting one, which counsel
affirmatively declined by stating “I simply do not want to request one for battery.”
Id. at 377. Gutierrez is factually distinct from this case, where neither the judge nor
defense counsel proposed the affirmative defense instruction that was raised by the
evidence.
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whether, beyond a reasonable doubt, the error did not contribute to the defendant’s
conviction or sentence.” Id. al 273 (cleaned up).

On this issue, we assume without deciding, that the military judge should have
provided the affirmative defense instruction of contributory negligence, sua sponte.
Assuming without deciding error, we turn to whether appellant was prejudiced by
the alleged instructional error. We find that appellant was not prejudiced because
the failure to provide the affirmative defense instruction sua sponte did not
contribute to appellant’s conviction.

While the military judge provided the instructions as described above,
appellant avers that the absence of the affirmative defense of contributory
negligence instruction, with its “looms so large” language specifically, prevented the
panel from considering SPC MB’s driving conduct compared to appellant’s.’
Appellant argues that the absence of this language meant the panel was not guided to
consider whether the government met their burden of proving that appellant’s
misconduct exceeded that of SPC MB’s. Appellant alleges this was prejudicial and
denied him of a properly instructed panel and a fair trial. We disagree with
appellant. The evidence supporting appellant’s guilt was overwhelming. Even
assuming all appellant’s arguments about SPC MB’s driving were true, it does not
change that any assumed fault by SPC MB was miniscule in comparison to
appellant’s driving 107 miles per hour into an intersection with obstructed lighting
and visibility. We have no doubt that the panel members would have found
appellant guilty even with the additional “looms so large” language from an
additional instruction. We find based on the facts of appellant’s case he suffered no
prejudice from the assumed instructional error.

B. Ineffective Assistance of Counsel

Appellant alleges that his trial defense counsel were ineffective by failing to
properly investigate appellant’s case by: (1) not interviewing the medical
professionals from the accident scene, and (2) failing to interview Mr. BB and
present his opinion that SPC MB, not appellant, was at fault for the accident.
Accordingly, appellant asks this court to reverse his convictions for involuntary
manslaughter and aggravated assault. As a result of the ineffective assistance of
counsel assignment of error, affidavits were submitted to this court by appellant’s

® See Dep’t of Army, Pam. 27-9, Legal Services: Military Judges’ Benchbook, para.
5-19, note 7 (29 Feb. 2020).
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trial defense counsel, Mr. MC and Captain GB. We disagree with appellant’s
assertions and find appellant’s trial defense counsel were not ineffective.!”

Allegations of ineffective assistance of counsel are reviewed de novo. United
States v. Cueto, 82 M.J. 323, 327 (C.A.A.F. 2022) (citing United States v. Gooch, 69
M.J. 353, 362 (C.A.A.F. 2011)) (citation omitted). “To prevail on an ineffective
assistance claim, the appellant bears the burden of proving that the performance of
defense counsel was deficient and that the appellant was prejudiced by the error.”
United States v. Captain, 75 M.J. 99, 103 (C.A.A.F. 2016) (citing Strickland v.
Washington, 466 U.S. 668, 698 (1984)). “With respect to Strickland’s first prong,
courts ‘must indulge a strong presumption that counsel’s conduct falls within the
wide range of reasonable professional assistance.’” United States v. Datavs, 71 M.]J.
420, 424 (C.A.AF. 2012) (quoting Strickland, 466 U.S. at 689). “As to the second
prong, a challenger must demonstrate ‘a reasonable probability that, but for
counsel’s [deficient performance] the result of the proceeding would have been
different.”” Id. (quoting Strickland, 466 U.S. at 694) (alteration in original). “It is
not enough to show that the errors had some conceivable effect on the outcome . . .
.7 Id. (cleaned up). Appellant has made no such showing here.

Appellant first asserts his defense counsel were deficient in their performance
by not interviewing the medical professionals who treated SPC MB and SPC QJ at
the scene of the accident. In support, appellant highlights that his defense team
attacked the government’s attempts to prove that appellant caused the accident, and
SPC MB’s death. The defense team did so, in part, by suggesting that negligent
medical care was provided to SPC MB via an improper administration of ketamine,
which was a contributing factor to her death. Appellant asserts his defense team was
ineffective because even though this was their argument at trial, they failed to
conduct a proper pretrial investigation and interview the medical professionals on
the scene.

The affidavits provided by defense counsel provide insight on the trial
preparation plan and strategy regarding the medical professionals on the scene.
Captain (CPT) GB states that he did not interview emergency personnel who treated
SPC MB or SPC QJ but did interview a different German emergency medical
professional on the scene and recalled that this witness had no independent memory

" Having considered the principles set forth in United States v. Ginn, 47 M.J. 236
(C.A.AF. 1997), we find no competing information contained within the affidavits
submitted by defense counsel and there is no affidavit submitted by appellant.
Additionally, the record of trial and affidavits provide us all necessary information
to decide appellant’s allegations. Therefore, we are able to resolve appellant’s claim
of ineffective assistance of counsel without ordering a post-trial evidentiary hearing.
See Ginn, 47 M.J. at 248.
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of her actions after the accident and would only be able to rely on the medical report
she previously prepared. Mr. MC’s affidavit states he interviewed the doctor that
performed SPC MB’s autopsy but not the treating paramedics on the scene that
night. He reasoned that although the defense intended to discuss the issue of
ketamine to raise reasonable doubt as to the cause of death, it was a “grasp at
straws” theory given that the evidence supported the accident itself caused the death
and injuries. Both the government and defense reconstruction experts relied on the
“hardness of impact” of the accident, which was in addition to the medical examiner
stating all injuries were caused by the accident, and the defense medical consultant
concurring. Additionally, CPT GB states that the defense strategy focused on who
was at fault for the accident, rather on the cause of injury and death. From the
witnesses whom defense did interview, and with the help of experts they consulted,
the defense team determined this strategy would have the highest chance of success
because it was clear that SPB MB and SPC QJ’s injuries were caused by the
accident. Although the autopsy detected ketamine in SPC MB’s blood, and defense
used this to inject some reasonable doubt into the cause of SPC MB’s death, it was
not the defense’s main theory. In fact, based on the information the defense
received from its experts and the interviews of other personnel, they determined the
ketamine was likely administered properly and did not cause SPC MB’s death. As to
SPC QJ, it was also clear from the medical documentation the impact of the accident
was the cause of her injuries. As explained by Mr. MC, a list of paramedics
testifying that they provided appropriate medical care to SPC MB and SPC QJ would
not be helpful to the defense. This was especially the case because the defense’s
own consultant, as well as the medical examiner, indicated there was no evidence of
improper medical care.

Defense counsel both admit they did not interview the medical personnel who
treated SPC MB and PFC QJ at the scene. They also provide their reasonable
strategic reasons for not doing so, as described above. Appellant bears the burden of
proving deficient performance by counsel. The bare assertion that the failure to
interview medical personnel was ineffective because it resulted in a lack of evidence
to support an improper administration of ketamine, when no such evidence appeared
to exist, fails to meet that burden.

Second, appellant asserts his defense team were ineffective because they did
not interview Mr. BB, a German accident investigator, who arrived on the scene
following the collision. Both defense counsel affidavits make it clear they did in
fact interview Mr. BB, although it is important to note that Mr. BB did not possess
the same accident reconstruction expert qualifications as the government and defense
experts. With both defense counsel affidavits confirming Mr. BB was interviewed
prior to trial, and no evidence to the contrary, we find appellant failed in his burden
of proving deficient performance by counsel by failing to interview Mr. BB in
preparation for trial.
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Relatedly, appellant asserts his defense counsel were ineffective for failing to
present Mr. BB’s testimony or written report of the accident at trial. Mr. BB,
relying on the German Police Accident Report, found that SPC MB rolled into the
intersection without stopping and that appellant was speeding more than the posted
speed limit, findings that were consistent with conclusions from both the
government and defense accident reconstruction experts. As explained in defense
counsel’s affidavits, both the government and defense experts concluded Mr. BB
made errors in his report, and that he was not qualified to render an opinion as an
expert. Due to credibility concerns, even the defense’s own expert relied on his own
report and not Mr. BB’s despite having reached a few similar conclusions. Thus, the
defense team concluded there was no strategic benefit in calling Mr. BB as a witness
only to have his credibility attacked and detract from the defense’s case. Instead,
the defense opted to elicit important facts contained in Mr. BB’s report from other
witnesses in lieu of introducing a report they knew not to be entirely accurate, and
even noted their fear that Mr. BB could potentially even confirm the information the
government expert put forth in his testimony. With both defense counsel affidavits
addressing the strategic reasons for not introducing Mr. BB’s testimony or accident
report, we find counsel were within their wide range of reasonable professional
assistance and appellant has failed to meet his burden of proving deficient
performance. ‘

Based on our review of the record, and under the objective standard of
reasonableness, we find no deficiency in defense counsels’ performance. While we
find no deficient performance and no error by counsel, we add that appellant has
also failed to demonstrate prejudice and a reasonable probability that but for the
alleged deficient performance there would have been a different result. Rather,
appellant only offers speculation there would have been a different outcome.

C. Unlawful Command Influence
Turning to appellant’s supplemental assignments of error, he alleges that
unlawful command influence resulted in the improper manipulation of the criminal
justice process in his case in violation of Article 37, UCMJ.
Judge Pritchard presided over appellant’s arraignment in January 2022. Also

in January 2022, in an unrelated trial, Judge Pritchard ruled that an accused had a
constitutional right to a unanimous verdict, a ruling that prompted the government to

10
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file a writ for extraordinary relief.!! The next month, in February 2022, appellant
filed a motion for unanimous verdict. Prior to this court’s opinion in United States
v. Pritchard, 82 M.J. 686 (Army Ct. Crim. App. 2022)'?, which granted the
government’s writ, Judge Pritchard reassigned!® himself from appellant’s contested
panel case. In approximately August 2022, the newly detailed Air Force military
judge, Judge Smith, denied appellant’s unanimous verdict motion. There were
multiple appellate discovery motions filed by appellant regarding the reassigning of
appellant’s case from Judge Pritchard to Judge Smith.

In response to a motion by appellant for appellate discovery regarding the
reassignment of appellant’s case, this court ordered affidavits from Judge Pritchard
and Judge Smith relating to the circumstances surrounding the reassignment. In
Judge Pritchard’s affidavit, he explained that after the extraordinary writ was filed
on the unanimous verdict issue in January 2022, he intended not to rule on
unanimous verdict motions until this court issued an opinion and until then, he
would only remain detailed to bench trials. He also explained that in March 2022,
he requested assistance in finding a trial judge for appellant’s contested panel case,
and in coordination with the U.S. Air Force Chief Circuit Military Judge for Europe,
was informed that Judge Smith was available. Judge Smith was then officially
detailed in April 2022 via the Memorandum of Agreement (MOA) between the Air
Force and the Army for the cross-service detailing of military judges.

In Judge Smith’s affidavit, he described the inquiry he received in April 2022
from his supervisor regarding his availability to take an Army case; how he was
subsequently provided notice of his detailing to appellant’s case per the MOA; and
described his subsequent email notification of his detailing to the parties in
appellant’s case. Judge Smith also explained that in addition to emails with Judge
Pritchard regarding the “handing off” of appellant’s case, the two met in person to
discuss the handoff, along with Judge Smith’s supervisor, the Air Force Chief
Circuit Military Judge — European Circuit. During this meeting, Judge Pritchard
stated something to the effect of “you will deny the motion and move on,” in
reference to the topic of the then-pending unanimous verdict motion appellant had

1 Our superior court found there was no right to a unanimous guilty verdict for
courts-martial defendants in United States v. Anderson, 83 M.J. 291 (C.A.A.F.
2023).

12 This case was decided on 9 June 2022.
13 We use the phrase “reassigned” as appellant does in his initial brief. We note that

in his reply brief appellant argued it was a disqualification and during oral argument
he argued it was a recusal.
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filed. Judge Smith stated he did not construe this comment to be an order but
instead a statement of Judge Pritchard’s awareness that he was the only military
judge who had granted such a motion and as such, assumed Judge Smith would deny
it. Judge Smith stated he did not feel influenced by Judge Pritchard in any way.
Additionally, Judge Smith described how Judge Pritchard emailed him after this
meeting stating in effect, that Judge Smith “should not take [Judge Pritchard’s]
comment as an attempt to influence [Judge Smith] in any way.” Judge Smith stated
that neither Judge Pritchard’s ruling on the motion, nor his statement during the
meeting, had any influence on appellant’s unanimous verdict motion ruling, which
he eventually denied. Judge Smith stated he ruled to deny the motion based on his
understanding of the law, as he had done in several other cases, both before and after
his ruling in appellant’s case.

We review allegations of unlawful command influence de novo. United States
v. Bergdahl, 80 M.J. 230, 234 (C.A.A.F. 2020) (citations omitted).). Appellant
argues both actual unlawful command influence and the appearance of unlawful
command influence. “To make a prima facie case of apparent unlawful command
influence, an accused bears the initial burden of presenting ‘some evidence’ that
unlawful command influence occurred.” Id. (quoting United States v. Boyce, 76 M.J.
242, 249 (C.A.A.F. 2017)) (citation omitted). Actual unlawful command influence
requires a showing of “(1) facts, which if true, constitute unlawful command
influence; (2) unfairness in the court-martial proceedings (i.e., prejudice to the
accused); and (3) that the unlawful influence caused that unfairness.” Boyce, 76 M.J.
at 248.

As to actual unlawful command influence, appellant alleges that Judge
Pritchard’s imperative statement to Judge Smith, “you will deny the motion and
move on” was Judge Pritchard exerting improper influence on the outcome of
appellant’s trial. Appellant alleges this was improper influence because Judge
Pritchard knew if the motion was not denied it would create a backlog of cases in
that circuit, hence his direction to Judge Smith to deny the motion. Appellant also
argues this statement raises concerns about Judge Smith’s impartiality, especially
concerning the presence of his supervisor at the meeting, and that Judge Pritchard’s
email to Judge Smith did not alleviate the intolerable strain on the perception of the
fairness of appellant’s trial.

To prevail on a claim of actual command influence, appellant must first show
some evidence of unlawful command influence. If appellant meets this initial
burden, the government must then rebut the allegations and show the facts as alleged
are not true, that they do not constitute unlawful command influence, or that the
unlawful command influence did not affect the findings or sentence. United States
v. Salyer, 72 M.J. 415, 423 (C.A.A.F. 2013). Appellant also alleges apparent
unlawful command influence. Appellant adds that an objective observer would
harbor significant doubts regarding the propriety of Judge Pritchard orchestrating a

12
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closed-door meeting to ensure Judge Smith denied appellant’s motion, and that many
doubts remain regarding the meeting and discussion that ensued. He argues that ‘
appellant was prejudiced because he had a right to a trial that objectively is seen to
be fair.!

We find that appellant has failed to meet his burden to show prejudice, under
both actual and apparent unlawful command influence arguments. Appellant argues
that he has established prejudice because he was entitled to both a trial that was fair
and that was objectively seen to be fair. Specifically, appellant’s unanimous verdict
motion was denied and at the time Judge Pritchard removed himself from contested
panel cases, higher courts had not yet ruled on this issue, so Judge Pritchard
manipulated the process to ensure appellant’s motion was denied.

Appellant being denied his unanimous verdict motion does not amount to
prejudice to appellant, as appellant was not entitled to a unanimous verdict. Even
assuming arguendo Judge Smith denied the motion because Judge Pritchard directed
him to, appellant was not entitled to the granting of the motion. It is true that Judge
Smith denied appellant’s unanimous verdict motion, but that was a ruling that was
correct in law, so it does not follow that appellant suffered prejudice from this
proper ruling. We also note that it seems to follow that even if Judge Pritchard had
granted the motion it would have been clarified on appeal that appellant was entitled
to no such unanimous verdict right. In other words, appellant’s motion for
unanimous verdict would have been ultimately denied with either Judge Smith or
Judge Pritchard presiding, in different ways, and irrespective of the comment “you
will deny the motion and move on.” It is not obvious to this court what actual
prejudice appellant suffered as he was not entitled to this substantial right. See
UCMIJ art. 37(c), 10 U.S.C § 837 (2018 & Supp. I 2020). Thus, and relatedly, we
turn to appellant’s last assignment of error.

D. Judicial Reassignment of Appellant’s Case

4 Congress amended Article 37 to include a provision that expressly requires that
“[n]o finding or sentence of a court martial may be held incorrect on the ground of a
violation of this section unless the violation materially prejudices the substantial
rights of the accused.” UCM] art. 37(c), 10 U.S.C. § 837 (2018 & Supp. I 2020)
(emphasis added). The change would seem to vitiate the current apparent unlawful
command influence “intolerable strain” and “disinterested observer” jurisprudence.
Boyce, 76 M.J. at 248 (cleaned up). Although appellant argues he was prejudiced by
not receiving a trial objectively seen to be fair, we again highlight that appellant has
not shown that he suffered any individual prejudice as required by the new Article
37.

13
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Appellant argues that the reassignment of his case to Judge Smith was
reversible error for three reasons: (1) it denied appellant due process because it was
an impermissible attempt to influence the outcome of the proceedings, (2) it resulted
in the likely bias of Judge Smith, and (3) the reassignment prejudiced appellant.

1. Constitutional Due Process Right to an Impartial Judge

A military judge has a “duty to sit on a case when not disqualified.” United
States v. Witt, 75 M.J. 380, 383 (C.A.A.F. 2016) (citing Laird v. Tatum, 409 U.S.
824, 837 (1972)). Rule for Courts-Martial 902 states a military judge may be
disqualified from a case in general if: (1) “impartiality might reasonably be
questioned” or (2) under specific grounds, which includes actual bias.!> R.C.M.
902(a), (b).

An accused has a “constitutional right to an unbiased and impartial judge”
and a “military due process right to a judge who appears fair and impartial.” United
States v. Cooper, 51 M.J. 247, 249-50 (C.A.A.F. 1999) (citing Tumey v. Ohio, 273
U.S. 510, 523-35 (1927); United States v. Ramos, 42 M.J. 392, 396 (C.A.A.F. 1995);
United States v. Reynolds, 24 M.J. 261, 264 (C.M.A. 1987)) (internal quotation
marks omitted).

Appellant asserts Judge Pritchard displayed judicial bias when he sought to
influence the outcome of the proceedings by removing himself so the case would be
reassigned to another military judge that he knew would deny a motion for
unanimous verdict.!® At trial, appellant did not object to the military judge
reassignment despite having multiple opportunities to do so, to include when he was
first notified by Judge Pritchard he would be replaced as the judge and again when
Judge Smith asked on the record if any party wanted to challenge or question him.
We therefore find appellant forfeited the issue of whether the reassignment violated
his constitutional due process right to an impartial judge at trial.

15 See R.C.M. 902(b) for a complete list of “specific grounds” disqualifying a
military judge from a particular case.

16 We note that the reassignment from Judge Pritchard to Judge Smith occurred prior
to assembly of the court. Additionally, we note that R.C.M. 505(e)(1) states that
prior to assembly “the military judge . . . may be changed by an authority competent
to detail the military judge . . . , without cause shown on the record.” This same rule
states that even a change in a military judge after assembly may be permissible with
good cause shown. R.C.M. 505(e)(2). “Good cause” includes “military exigency,
and other extraordinary circumstances which render the . . . military judge . . .
unable to proceed with the court-martial within a reasonable time.” R.C.M. 505(f).
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This court reviews forfeited constitutional issues concerning judicial
impartiality for plain error. United States v. Martinez, 70 M.J. 154, 157 (C.A.A.F.
2011). “Plain error occurs when (1) there is error, (2) the error is plain or obvious,
and (3) the error results in material prejudice.” Id. (citing United States v. Maynard,
66 M.J. 242, 244 (C.A.A.F. 2008)). “[W]here a forfeited constitutional error was
clear or obvious, ‘material prejudice’ is assessed using the ‘harmless beyond a
reasonable doubt’ standard set out in Chapman v. California, 386 U.S. 18, 87 S. Ct.
824,17 L. Ed. 2d 705 (1967).” United States v. Tovarchavez, 78 M.J. 458, 460
(C.A.AF. 2019) (citation omitted). “That standard is met where a court is confident
that there was no reasonable possibility that the error might have contributed to the
conviction.” Id. (citing Chapman, 386 U.S. at 24).

2. Prejudice and Reversal Under Liljeberg

Judge Pritchard was present for duty and not otherwise disqualified to hear
appellant’s case. However, anticipating a motion for unanimous verdict, his likely
decision, and likely appellate stay, he declined to hear it. For purposes of this
assignment of error, we will assume without deciding that Judge Pritchard should
have remained on appellant’s case, and we focus our discussion instead on (1)
whether appellant’s substantial rights were materially prejudiced by the transferring
of his case from Judge Pritchard to Judge Smith and (2) whether the reassignment
warrants reversal under Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847
(1988). Under the Liljeberg test, “it is appropriate to consider the risk of injustice
to the parties in the particular case, the risk that the denial of relief will produce
injustice in other cases, and the risk of undermining the public's confidence in the
judicial process.” Martinez, 70 M.J. at 159 (cleaned up).

Appellant argues the reassignment prejudiced appellant and that the Liljeberg
factors warrant reversal of his convictions. See Martinez, 70 M.J. at 158 (adopting
the Liljeberg factors to determine whether a military judge’s conduct warrants
reversal, even if the court finds no prejudice). In citing Liljeberg, appellant urges
this court to enforce appellant’s rights so that future judges in other cases would
more carefully consider their reasons for reassignment. Appellant further argues
that appellant’s rights being sacrificed for judicial expediency presents a grave risk
of undermining the public’s confidence in our military justice system.!” Given there

17 Rule for Courts-Martial 102(b) states “[t]hese rules shall be construed to secure
simplicity in procedure, fairness in administration, and the elimination of
unjustifiable expense and delay.” Additionally, the Preamble, paragraph 3 states
“[t]he purpose of military law is to promote justice, to assist in maintaining good
order and discipline in the armed forces, to promote efficiency and effectiveness in

(continued . . .)

15



COLEY—ARMY 20220231

is no right to a unanimous guilty verdict in courts-martial, we find only the second
and third Liljeberg laclors applicable in this case.

Similar to appellant’s prior assignment of error we begin with whether
appellant suffered prejudice from his case being transferred from Judge Pritchard to
Judge Smith. Whether Judge Pritchard or Judge Smith tried appellant’s case,
appellant was not entitled to a unanimous guilty verdict, so the transferring of the
case between judges does not trample a right of appellant that he did not possess.
Appellant cannot demonstrate prejudice through this reassignment, as appellant’s
constitutional due process right affords him an impartial judge, not a right to a
particular judge he perceives to be more likely to rule in his favor. As to the
appearance of bias somehow being the prejudice to appellant, it does not appear to
this court that by Judge Smith sitting on appellant’s case a reasonable person would
question his impartiality, or the impartiality of Judge Pritchard who did not sit on
the case. See United States v. Uribe, 80 M.J. 442, 446 (C.A.A.F. 2021) (“The test
for identifying an appearance of bias is whether a reasonable person knowing all the
circumstances would conclude that the military judge’s impartiality might .
reasonably be questioned.”) (cleaned up). We pause to highlight that Judge Smith
provided a well cited decision on the unanimous verdict motion, did not appear to
commit any erroneous rulings or prejudicial errors at trial and appears to have fairly
presided over appellant’s trial with impartiality. There is no evidence to the
contrary. That said, appellant seems to end up in the same position regardless —
either judge sitting on appellant’s case would have eventually resulted in a
determination that appellant was not entitled to a unanimous verdict. Even if we
assume the reassignment was clear or obvious error, the resulting denial of
appellant’s unanimous verdict motion was harmless beyond a reasonable doubt
because it had no effect on appellant’s conviction. Appellant does not have a right
to a unanimous guilty verdict. Appellant cannot demonstrate plain error as he has
failed to show any material prejudice resulted from the judicial reassignment in his
case.

Finally, appellant has not shown how the reassignment of the military judge in
his case risks producing injustice in other cases, or undermining the public’s
confidence in the military judicial process when he was tried before a judge who was
thorough, fair, and impartial. We therefore find reversal pursuant to Liljeberg is not
warranted in this case.

(. . . continued)

the military establishment, and thereby strengthen the national security of the United
States.” Given these authorities, while judicial expediency does not trump an
accused’s rights, it is a consideration that may be balanced with those rights.
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CONCLUSION

On consideration of the entire record, the findings of guilty and the sentence
are AFFIRMED. ‘
Senior Judge WALKER and Judge EWING concur.
FOR THE COURT:

Z/ 7 ’/Qr
JAMES W. HERRING, JR.

Clerk of Court
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