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COMES NOW, Appellant, First Lieutenant Ryan Parino-Ramcharan, by and 

through his undersigned counsel pursuant to Rule 19(a)(7)(B) of this Honorable 

Court’s Rules of Practice and Procedure, hereby replies to the Government’s Brief 

on Behalf of the United States filed on January 3, 2024 [Appellee Br.].  Appellant 

relies on the facts, law, and arguments filed with this Court on December 30, 2023 

[Opening Br.], and provides the following additional arguments for this Court’s 

consideration.   

ARGUMENT   

1. The Government has repeatedly conceded that the statute contains a  
scrivener’s error.1 
 

 Although the Government previously conceded, to both this Court and to the 

CCA that “the plain language of Article 69 seemingly contains a scrivener’s error 

in its internal reference to Article 65(b)” (JA 118, 120), the Government now 

insists that the scrivener’s error exists in the 2019 Manual for Courts-Martial [2019 

MCM].  (emphasis added).  The Government argues, “[t]he 2019 Manual contains 

a genuine scrivener’s error.  It does not include Article 69(c)’s reference to Article 

 
1 A “scrivener’s error” is a mistake of transcription, or a mismatch between the 
original (e.g., spoken word, manuscript) and a copy.  Ryan D. Doerfler, The 
Scrivener’s Error, 110 Nw. U. L. Rev. 811, 816 (2016).  “Today, of course, 
Congress does not use actual scriveners. Indeed, the phrase ‘scrivener’s error’ 
came into popular usage only once reliance upon scriveners was uncommon. The 
phrase is thus a term of art, referring to a particular sort of legislative mistake.”  Id.   
“Specifically . . . a ‘scrivener’s error’ is a case in which the words of a legislative 
text diverge from what Congress meant to say.”  Id.   
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65(b).  Rather the 2019 Manual, without explanation, substitutes ‘Article 65(d)’ for 

‘Article 65(b).’”  (Appellee Br. at 21) (citations omitted).   

While the Government does not explain its abandonment of its previous 

position, it cannot escape its previous concessions that the statute contains a 

scrivener’s error in the internal reference to Article 65(b).   

2. Because the plain language of the statute produces an absurd result, the  
Government now claims – unconvincingly -- that the 2019 MCM  
contains “typographical errors.” 

 
 Despite the Government’s contentions, the plain language of the statute 

produces an absurd result.  The absurdity is that under Article 69(c)(1)(A), UCMJ, 

10 U.S.C. § 869(c)(1)(A), TJAG may set aside the findings or sentence on the 

grounds of newly discovered evidence, fraud on the court, lack of court-martial 

jurisdiction over the accused, error prejudicial to the accused’s substantial rights, 

or sentence appropriateness in cases that are automatically reviewed by the CCA or 

are eligible for direct appeal review by the CCA.  In other words, this reading 

limits TJAG to only setting aside the findings or sentence in cases that will already 

be reviewed by the CCA. (Opening Br. at 36-37, 43-44).  Thus, cases already 

subject to automatic review would receive a redundant level of review by TJAG, 

while all subjurisdictional cases would be precluded from any review whatsoever.  
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Now that the Government has advanced a new argument to this Court – that 

the scrivener’s error exists in the 2019 MCM rather than in the statute – it asserts 

that the 2019 MCM contains “typographical errors.”  (Appellee Br. at 16).  This 

argument is unconvincing.  While there is a typographical error, it occurred in the 

statute and not the 2019 MCM.   

This Court can be confident that the error occurred in the statute and not the 

2019 for two reasons.  First, the typographical error here – the transposition of (d) 

and (b) in 10 U.S.C. § 869(c)(1)(a) – is easy to make.  Indeed, sometimes a statute 

will misspell “third party” as “third partly.” Antonin Scalia & Bryan A. Garner, 

Reading Law:  The Interpretation of Legal Texts at 235 (2012).  A statute may 

provide that the “winning party” rather than the “losing party” must pay the other 

side's reasonable attorney's fees. Id.   

Examples of typographical errors, otherwise known as scrivener’s errors, 

abound in military justice practice.  See, e.g., United States v. Eppes, 77 M.J. 339, 

(C.A.A.F. 2018) (a scrivener’s error in the search authorization did not warrant 

relief); United States v. Pease, 75 M.J. 180, 186 (C.A.A.F. 2016) (the CCA’s 

definition of “incapable of consenting” should have stated “to make or to 

communicate a decision” rather than “to make and communicate a decision but 

this scrivener’s error did not amount to reversible error) (emphasis in original); 

United States v. Williamson, 2023 CCA LEXIS 219, *25-26 (A.F. Ct. Crim. App. 
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May 22, 2023) (unpub.) (the military judge’s ruling mistakenly referenced victim 

AB when discussing the acts involving victim JT but this mistake did not amount 

to error because the factfinding was articulated with sufficient precision for the 

CCA to perform its appellate function in an informed manner); United States v. 

Watford, 2017 CCA LEXIS 68, *3 (Army Ct. Crim. App. Jan. 30, 2017) (unpub.) 

(scrivener’s error in the statute on the Charge Sheet was not fatal because the 

disputed specification alleged, expressly or by necessary implication, each element 

of the offense); (United States v. London, 2006 CCA LEXIS 301, *2 (N-M. Ct. 

Crim. App. Nov. 30, 2006) (unpub.) (the promulgating order contains a scrivener’s 

error when referring to “17 October 2003 instead of 17 January 2004” but the error 

was harmless).  Hence, the fact that the scrivener’s error exists in the instant case is 

hardly unusual. 

Second, the legislative history of the statute is clear that Congress intended 

to expand the opportunity for servicemembers to request review by the CCAs in 

cases that are not now eligible for direct review at the request of the accused.  The 

MJRG Report explicitly referenced 10 U.S.C. § 865(d) in its proposed amendment 

to 10 U.S.C. § 869(c)(1)(A), both the Senate and House conference reports 

contained language addressing the amended language permitting an accused to 

seek discretionary review at the CCAs after a TJAG decision pursuant to 10 U.S.C. 
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§869, and the Senate version of the bill referenced section 865(d) of the bill.  

(Opening Br. at 12, 20, 21, 22-23).   

The Government has a myopic approach toward the legislative history of the 

statute in order to avoid the conclusion that the statute contains a typographical 

error.  In its ostrich-like effort to ignore the explicit language of the MJRG Report, 

the existence of which it fails to acknowledge, the Government deliberately 

ignores the intent of the proposed amendments regarding TJAG and CCA review:   

Article 65(b) would address the processing of records of 
trial in cases eligible for direct appeal to a Court of 
Criminal Appeals. Under paragraph (1), consistent with 
current practice, if the judgment of the court-martial 
included a sentence of death, the Judge Advocate General 
would be required to forward the record of trial to the 
Court of Criminal Appeals for automatic review. 
Paragraph (2) would address processing of records of trial 
in cases eligible for direct review by a Court of Criminal 
Appeals under Article 66(b)(1). The Judge Advocate 
General would be required to forward a copy of the record 
to an appellate defense counsel, who would be detailed to 
review the case and, upon request of the accused, to 
represent the accused before the Court of Criminal 
Appeals. The appellate defense counsel would review the 
record, advise the accused on the merits of an appeal, and, 
upon request, file the appeal with the Court of Criminal 
Appeals. The accused would be able to request that a copy 
of the record of trial be forwarded to civilian counsel 
provided by the accused. These provisions would not 
apply if the accused waived the right to appeal under 
Article 61 or declined representation by appellate defense 
counsel. 
 
. . . .  
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Article 65(d) would provide for limited review by an 
attorney within the Office of Judge Advocate General, or 
another attorney designated under service regulations, in 
cases not eligible for direct appeal to a Court of Criminal 
Appeals under Articles 66(b). Cases not eligible for direct 
review under Article 66 would be those in which a 
punitive discharge was not imposed and confinement 
imposed was for six months or less. The review would 
focus on three issues: whether the court-martial had 
jurisdiction over the accused and the offense; whether 
each charge and specification stated an offense; and 
whether the sentence was within the limits prescribed as a 
matter of law. The review also would include a response 
to any allegation of error submitted by the accused in 
writing. Under paragraph (3), this limited review—except 
for the response to allegations of error—also would be 
provided when an accused who is eligible to file an appeal 
for direct review under Article 66 waives or withdraws 
from appellate review, and when an accused fails to file an 
appeal under Article 66. This limited and expeditious 
review would satisfy a condition precedent to execution of 
certain sentences under Article 57 (Effective date of 
sentences), as amended. See Section 802, supra. 
 
. . . . 
 
General and special courts-martial reviewed under Article 
65, as well as summary courts-martial reviewed under 
Article 64, would be eligible for further review by the 
Judge Advocate General under the standards set forth in 
Article 69, as amended. See Section 913, supra. Those 
cases would then become eligible for appellate review by 
the Court of Criminal Appeals, either by certification of 
the Judge Advocate General or through application of the 
accused for discretionary review. 

 
MJRG Report at 602-603.2  

 
2 https://jsc.defense.gov/Portals/99/MJRG%20Part%201.pdf (Dec. 22, 2015) (last 
visited November 14, 2023) 
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Next, while the Government references the text of the amended statute in the 

House conference report (Appellee Br. at 4-6), it conveniently ignores the language 

accompanying the text of the amended statute, which includes the statement: 

The Senate bill contained a provision (sec. 5293) that 
would amend section 869 of title 10, United States Code, 
(Article 69, Uniform Code of Military Justice (UCMJ)), to 
authorize an accused, after a decision is issued by the 
Office of the Judge Advocate General under Article 69, 
UCMJ, to apply for discretionary review by the Court of 
Criminal Appeals under Article 66, UCMJ.  The Judge 
Advocates General would retain authority to certify cases 
for review by the appellate courts.     

 
H.R. REP. 114-840, https://www.congress.gov/114/crpt/hrpt840/CRPT-

114hrpt840.pdf (last visited Nov. 20, 2023) (emphasis added).  

This report makes clear that Congress intended to authorize a discretionary 

CCA review following a review in the Office of TJAG for cases ineligible for 

automatic review or direct appeal to the CCA.  Moreover, the language “The Judge 

Advocates General would retain authority to certify cases for review by the 

appellate courts” necessarily means that there is another avenue for review by the 

appellate courts in addition to TJAG’s authority to certify these cases.   

 The Government also fails to acknowledge the text of the Senate version of 

the bill which references “section 865(d)” of the bill.  While the Government 

wholly ignores the MJRG Report and has a cramped view of the legislative history, 

this Court must not engage in the same flawed approach.  The legislative history of 
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the statute makes clear that Congress intended to vest authority3 in TJAG and 

jurisdiction in the CCA to review Appellant’s case. The typographical errors 

occurred in the statute and not in the 2019 MCM.   

To that end, the spirit of Congress’ intentions is entirely removed from the 

reading of the statute by way of the scrivener’s error.  Rather than enabling the 

type of review that Congress had in mind, the error forecloses review from the very 

category of cases that Congress sought to provide review for, in exchange for 

providing a redundant layer of review for cases that were already entitled to the 

oversight of the CCAs. 

3. Other federal courts have found scrivener’s errors in statutes and  
           applied Congress’ intent rather than adhere to the typographical  

error which would produce an absurd result.   
 

Other courts have concluded that scrivener’s errors exist where the plain 

language of a statute produces an absurd result.  In United States v. Kempter, the 

Eighth Circuit concluded that 18 U.S.C. § 2259 contained a scrivener’s error when 

Congress failed to update the cross-reference for a certain definition when it 

amended the Abolish Human Trafficking Act of 2017.  29 F.4th 960, 969 (8th Cir. 

 
3 The Government asserts that TJAG possesses “authorities” and has no 
“jurisdiction.”  (Appellee Br. at 19).  “Jurisdiction is the power of a court ‘to 
decide a case or issue a decree.’”  United States v. Hennis, 79 M.J. 370, 374 
(C.A.A.F. 2020) (quoting Black’s Law Dictionary 980 (10th ed. 2014).  Appellant 
concurs with the Government on this limited point and notes that this Court used 
the language “jurisdiction” when referring to TJAG and the CCA in its order 
granting review.  (JA 147).   
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2022).  The court determined that an error existed after examining the legislative 

history of the statute and conducting a holistic reading of the rest of the statute.  Id. 

at 969-70 (citing Owner-Operator Indep. Drivers Ass'n v. United Van Lines, LLC, 

556 F.3d 690, 694 (8th Cir. 2009) (citation omitted)).  The court observed that in 

Owner-Operator Indep. Drivers Ass’n, it noted that “the Supreme Court has treated 

Congress's ‘failure to delete an inappropriate cross-reference’ as ‘simply a drafting 

mistake,’” 556 F.3d at 694 (quoting Chickasaw Nation v. United States, 534 U.S. 

84, 90-91 (2001)), justifying departure from ‘rigid adherence to the plain meaning 

of a statute.’”  Id.  The circuit court explained that, in reading two sections of the 

statute “holistically,” there was “no plausible explanation as to why § 2429(b)(3) 

would cite the ‘enforcement’ provision rather than the definition of ‘full amount of 

the victim's losses’ other than that Congress failed to update the cross reference.”  

Id. at 970.   

In Owner-Operators Indep. Drivers Ass’n v. Mayflower Transit Inc., the 

district court, in a ruling on motions for summary judgment, concluded that a 

scrivener’s error occurred when “the statute was rearranged as a result of a last 

minute change” because the plain language of the statute produced an absurd 

result.  2004 U.S. Dist. LEXIS 32645, *9 (S.D. Ind. Dec. 14, 2004). 

In Aetna Cas. & Ins. Co. v. Clerk, United States Bankruptcy Court, the 

Second Circuit concluded that Congress’ failure to renumber the references in a 
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statute amounted to a “scrivener’s error resulting from inadvertence.”  89 F.3d 942, 

954 (2d Cir. 1996).  The court explained, “Courts construing Acts of Congress are 

entitled to repunctuate, if need be, to render the true meaning of the statute.”  Id. 

(quoting United States Nat'l Bank v. Independent Ins. Agents, 508 U.S. 439, 462, 

(1993) (citation and internal quotation marks omitted)).  The court continued, “The 

failure here to correct the cross-references in § 507(d) is akin to an error in 

punctuation – ‘a simple scrivener's error, a mistake made by someone unfamiliar 

with the law's object and design.’”  Id.  The court explained: 

Although, as noted, little ordinarily may be read into the 
absence or brevity of legislative history, yet, in resolving 
a statutory mystery, courts must often look for guidance 
wherever it may be found. In those rare situations, as here, 
where it appears plain that an error in drafting has 
occurred, so that a literal construction would make a 
dramatic change in longstanding law, it is both sensible 
and permissible for judges to consider, in conjunction with 
other factors, Congress' complete silence on the literal 
effect of the change. See Harrison v. PPG Indus., 446 U.S. 
[578,] 602 [1980] (Rehnquist, J., dissenting). After all, 
Congress should know that courts will not infer a change 
in statutory meaning when Congress simply revises, 
renumbers, or consolidates a statute, absent a clear 
expression of legislative  purpose. Moreover, no canon of 
construction bars courts from using common sense and 
construing a law as not saying what it obviously does not 
mean. 

 
Id. at 953-54 (citations omitted). 
 

Here, there is no absence or brevity of legislative history.  To the contrary, 

there is ample evidence of Congress’ intent to expand appellate review in 
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subjurisdictional cases.  (Opening Br. at 12, 20, 21, 22-23).  Here, as in Aetna Cas. 

& Ins. Co., the scrivener’s error resulted from inadvertence.   

The aforementioned examples demonstrate that finding a scrivener’s error in 

10 U.S.C. § 869 does not require this Court to “rewrite the statute,” as the 

Government incorrectly suggests.  (Appellee Br. at 7, 22, 29, 30).  Instead, this 

Court should conclude, based on the legislative history and other sections of the 

statute dealing with the same subject matter (Opening Br. at 39-40), that Congress 

intended to vest authority in TJAG and jurisdiction in the CCA to review 

Appellant’s case.   

4. The Government’s approach produces an absurd result.  

 Under the Government’s approach, “[o]nly summary courts-martial & 

waiver cases can be reviewed under Article 69.”  (Appellee Br. at 13).  Based on 

this premise, Appellant is entitled to no appellate review whatsoever of his general 

court-martial conviction.  Servicemembers convicted by a summary court-martial 

have more rights regarding appellate review than Appellant even though a finding 

of guilt at a summary court-martial does not constitute a criminal conviction as it is 

not a criminal forum.  Rule for Courts-Martial [R.C.M.] 1301(b).  Additionally, 

convicted servicemembers eligible for direct appeal who waive this right have 

more rights regarding a review of the case than appellant.   



12

Appellant stands convicted of one specification of wrongful use of LSD.  

The military judge sentenced him to forfeiture of $2000.00 pay per month for three 

months and a reprimand.  (JA 237-39).  The maximum sentence for the offense is a 

dismissal, forfeiture of all pay and allowances, and confinement for five years.  

2019 MCM, ¶ 50.d.(1)(a).  Should this Court accept the Government’s approach to 

the obvious scrivener’s error, then no military appellate court has jurisdiction to 

consider Appellant’s arguments that the military judge abused her discretion in 

denying the defense motion to suppress Appellant’s statement for insufficient 

corroboration and that the evidence was legally insufficient to sustain the 

conviction.  (JA 07-072, 137).  The only review available to Appellant is a cursory 

review by a designated judge advocate.   

Thus, from an appellate perspective, Appellant was disadvantaged by 

receiving a subjurisdictional sentence; he would have had the opportunity to 

advocate for his rights if the military judge had sentenced him to the maximum 

punishment.  Appellate review could result in a case dispositive outcome that 

would remove the most lasting consequence of Appellant’s court-martial, a federal 

conviction.   

 The Government asserts that “[s]everal rational justifications support [a] 

limitation” on reviews of cases with subjurisdictional sentences.”  (Appellee Br. at 

26).  These justifications are: 
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First, it is a limitation that acknowledges that it may not be 
worthwhile for a TJAG to re-review a case with such a 
minor sentence. Second, the limitation acknowledges that 
it may not be worthwhile for TJAG to re-review a case 
already reviewed by an attorney from his office or an 
attorney designated by service rules. After all, if the 
attorney conducting an Article 65(d) review believes  
corrective action may be warranted, TJAG will already 
have authority to set aside the findings or sentence under 
Article 65(e)(1). Finally, perhaps the limitation was to 
prevent CCA review of cases with such minimal 
sentences. Any authorized TJAG review could authorize 
further CCA review and even, potentially, review by this 
Court. Article 69(d), 67, UCMJ. Perhaps, Congress 
wished to prevent the CCA and this Court from reviewing 
cases with such minor sentences. Under Article 69(c), 
TJAG still retains the authority to review those cases with 
serious punishments if they are not reviewed under Article 
66. This ensures that serious punishments receive more 
robust review, even if the accused waives review, 
withdraws from appeal, or fails to file an appeal. This also 
reflects reason—not absurdity. 

 
(Appellee Br. at 26-27). 

The Government’s musings about the possible justifications for its approach 

focus on the adjudged sentence and not on the conviction itself.  It is axiomatic that 

the concept of “equal protection” of the laws in the federal context falls within the 

Due Process Clause of the Fifth Amendment.  Bolling v. Sharpe, 347 U.S. 497, 499 

(1954).  Under the Government’s premise that the FY17 NDAA amendments to 

the UCMJ deprive the CCAs of jurisdiction to review subjurisdictional court-

martial convictions, servicemembers convicted of serious offenses are denied 

appellate review if no punitive discharge or confinement in excess of six months is 
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adjudged.  That servicemember, such as Appellant, has a federal conviction for 

life, absent a pardon, but no right to appellate review.  Other servicemembers who 

receive subjurisdictional sentences may be required to register as sex offenders or 

to forego the right to purchase firearms but will not be entitled to appellate review.  

While the Constitution does not contain an explicit right to appeal, “the federal 

court system and forty-seven states provide – as a matter of state law – either a 

constitutional or statutory requirement for appeals as of right in both civil and 

criminal cases.”  Cassandra Burke Robertson, The Right to Appeal, 91 N.C. L. 

Rev. 1219, 1222 (2013).  The Government’s approach raises – not removes – 

significant constitutional questions that this Court should avoid.  See generally 

Douglas v. California, 372 U.S. 353, 356-69 (1963); see also Peter D. Marshall, A 

Comparative Analysis to the Right to Appeal, 22 Duke J. Comp. & Int’l L. 1 

(2011); Robertson, The Right to Appeal, 91 N.C. L. Rev. 1219 (2013).   

If Congress specifically intended to deprive TJAG of the authority to review 

Appellant’s case and to deprive the CCA of the jurisdiction to review this case, 

then it would have explicitly said so.  “It is generally understood that when 

Congress seeks to divest jurisdiction of courts or other tribunals, it does so with a 

clear statement.”  Randolph v. HV, 76 M.J. 27, 35 (C.A.A.F. 2017) (Sparks, J., 

dissenting).  Here, Congress did not seek to divest TJAG of the authority to review 

Appellant’s case and the CCA of the jurisdiction to review the case; to the 
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contrary, Congress explicitly intended to expand appellate review for cases with 

subjurisdictional sentences.  A refusal to recognize Congress’ typographical error 

constitutes infidelity to Congress’ intent.   

5. This Court has already determined that 10 U.S.C. § 869 grants  
           authority to TJAG and jurisdiction to the CCA to review Appellant’s      
           case. 
  
 The Government insists that Appellant has asked this Court to rewrite the 

statute in contravention of United States v. McPherson, 81 M.J. 372, 380 (C.A.A.F. 

2021).  (Appellee Br. at 29).  This assertion is flawed.  This Court has already 

concluded that the amended statute provides TJAG the authority to review 

Appellant’s case and grants the CCA jurisdiction to review the case.  In United 

States v. Brown, this Court recognized Congress’ intent when it stated: 

Congress created a bifurcated statutory scheme for the 
appellate review of completed courts-martial, depending 
upon the sentence approved by the convening authority.  A 
court of criminal appeals exercises jurisdiction over a 
broad range of cases under Article 66(b), UCMJ, 
including every case in which the approved sentence 
extends to a punitive separation or confinement for a year 
or more unless mandatory review is waived. Because 
Appellee's sentence is below the Article 66(b), UCMJ, 
threshold for mandatory review at the lower court, 
the Article 66(b), UCMJ, pathway to appellate review is 
unavailable to Appellee.   
 
Article 69, UCMJ, however, provides a second pathway to 
review before the Court of Criminal Appeals for an 
accused convicted and sentenced at a special court-
martial. Cases not reviewed by the lower court pursuant 
to Article 66(b), UCMJ, such as the instant case tried at a 
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special court-martial, can still be reviewed by TJAG “upon 
application of the accused” for, inter alia, “error 
prejudicial to the substantial rights of the accused.” Article 
69(b), UCMJ. 
 

81 M.J. 1, 4 (C.A.A.F. 2021).   

In a footnote to the final sentence of the above passage, this Court noted: 

The instant case was referred on January 12, 2018. For 
cases referred on or after January 1, 2019, pursuant 
to Article 66(b)(1)(D), 10 U.S.C. § 866(b)(1)(D), an 
accused is now entitled to have the courts of criminal 
appeals review his case with respect to matters of law if 
the accused applies for review from a decision of TJAG 
under Article 69(d)(1)(B) “and the application has been 
granted by the Court.” Thus, it is no longer the case that 
only those cases that TJAG elects to refer to the court of 
criminal appeals under Article 69(d), UCMJ, may be heard 
by the lower court.  
 

Id. at n.5. 

 The Government ignores this Court’s explanation in Brown.  Instead, the 

Government turns its attention to other CCA decisions on this issue and declares 

that they are “[n]ot [h]elpful” because they do not analyze the statutory language.  

(Appellee Br. at 21).4  The Government speculates, without evidence, that the 

 
4 Regarding the Army CCA’s decision in United States v. Tate, 2022 CCA LEXIS 
543 (Army Ct. Crim. App. Sep. 9, 2022), the Government states, “Worth noting, 
this Court additionally found no jurisdiction to review Tate . . . presumably, for the 
same, related reason – the CCA lacked jurisdiction in the first place.”  (Appellee 
Br. at 32 (citing United States v. Tate, 83 M.J. 138 (C.A.A.F. 2022).  In denying 
Tate’s petition for grant of review, this Court stated, “On consideration of the 
petition for grant of review, and Appellant’s motion to extend time to file the 
supplement to the petition for grant of review and motion for appropriate relief, it 
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CCAs “did not notice this issue because of the typographical errors in the version 

of Article 69 contained in the 2019 Manual.”5 Id.   

At least one CCA – the Air Force CCA – continues to conclude that 

servicemembers who receive subjurisdictional sentences under the amended statute 

“ha[ve] a potential route for review by the CCA.”  United States v. Boren, No. 

ACM 40296, __ CCA LEXIS __ (A.F. Ct. Crim. App. Sep. 7, 2023) (order) 

(unpub.).   

Regardless of the reasons ascribed to the CCAs for finding that jurisdiction 

exists, the Government does not dare to suggest that this Court “did not notice the 

issue”; instead, the Government simply ignores Brown.   

 

 

 

 
is ordered that the petition is dismissed for lack of jurisdiction without prejudice to 
filing a second petition in the course of normal appellate review; and that the 
motions are denied as moot.”  83 M.J. 138.  In permitting Tate to file a second 
petition in the normal course of appellate review, it is clear that an avenue for 
appellate review existed for him.  If there were no avenue for appellate review, as 
the Government asserts, then this Court would not have allowed him the 
opportunity to file a second petition. 
5 The Government does not suggest a solution, supported by statute or caselaw, for 
the remedy in cases where courts have satisfied themselves that they have 
jurisdiction but in which a superior court subsequently concludes that no 
jurisdiction exists.  In other words, if the Government’s approach to the granted 
issue is correct, then what happens to these cases?   
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CONCLUSION

For the foregoing reasons and for the reasons articulated in the Opening 

Brief, this Court should conclude that TJAG had authority and the CCA had 

jurisdiction to review Appellant’s case. 
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PRAYER FOR RELIEF

WHEREFORE, appellant respectfully requests that this Honorable Court 

hold that TJAG had the authority to review Appellant’s case and the CCA had 

jurisdiction over Appellant’s case, grant the Petition for Grant of Review on the 

Issue Presented, and set aside and dismiss the finding and sentence.  

      William E. Cassara
      WILLIAM E. CASSARA, Esq.  
      Civilian Appellate Defense Counsel   
      PO Box 2688
      Evans, GA 30809
      706-860-5769
      bill@courtmartial.com
      U.S.C.A.A.F. Bar No. 26503   
   
      Julie C. Haines
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U.S.C.A.A.F. Bar No. 33209
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UNITED STATES AIR FORCE 
COURT OF CRIMINAL APPEALS 

 
 

UNITED STATES  ) No. ACM 40296 
 Appellee  )  
   ) 
 v.  ) 
   )  ORDER 
Douglas C. BOREN  ) 
First Lieutenant (O-2)  ) 
U.S. Air Force  ) 
 Appellant  )  Special Panel 
    

On 7 August 2021, Appellant was convicted at a general court-martial of 
one specification of violating Article 120, Uniform Code of Military Justice 
(UCMJ), 10 U.S.C. § 920 (Manual for Courts-Martial, United States (2019 
ed.) (2019 MCM)).1 On 8 August 2021, members adjudged a sentence consist-
ing of 30 days  confinement, forfeiture of $2,645.00 pay per month for six 
months, and a reprimand. On 26 August 2021, the convening authority ap-
proved the sentence in its entirety. On 12 May 2022, the military judge en-
tered the judgment of the court-martial. 

On 3 June 2022, a designated judge advocate completed a review of the 
record of trial pursuant to Article 65(d), UCMJ, 10 U.S.C. § 865(d) (2019 
MCM). The judge advocate concluded the general court-martial had jurisdic-
tion over Appellant and the offense, the charge and specification stated an 
offense, the sentence was 
in law and fact. 

On 8 March 2023, Appellant filed a notice of direct appeal pursuant to Ar-
ticle 66(b)(1)(A), UCMJ, 10 U.S.C. § 866(b)(1)(A), which the court docketed on 
10 March 2023.2  

On 21 April 2023, Appellant moved for this court to compel the attach-
ment of a verbatim transcript to the record and, if granted, remand the case 
while the transcript is prepared. Appellant argues 

 
1 Unless previous versions as printed in the 2019 MCM are cited, references to the 
UCMJ and Rules for Courts-Martial (R.C.M.) are to versions currently in effect. 
2 pro se. However, he now is represented by military ap-
pellate defense counsel.  
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On 26 April  to 
compel a verbatim transcript. The Government explained it opposed the mo-

ticle 66, UCMJ, 10 U.S.C. § 866, effective 23 December 2022.3 The Govern-
ment asserted it intended to file a motion to dismiss for lack of jurisdiction 
within 14 days, and this court should decide the jurisdiction question before 

s the creation of a verbatim transcript. The Govern-
In the event this [c]ourt determines it has jurisdic-

 

On 10 May 2023, the Government filed a motion for leave to file a motion 
to dismiss and motion to dismiss. The Government contends the changes to 
Article 66, UCMJ, that went into effect on 23 December 2022 and expanded a 

, did not apply to 
-martial, and therefore this court lacks jurisdiction to review 

detail below. 

On 17 May 
dismiss, asserting this court does have jurisdiction over his appeal, and re-
quested this court deny the motion to dismiss.  

On 24 May 2023, the Government moved for leave to file a reply to Appel-

4  

On 18 July 2023, the Government filed a motion to submit a supple-
mental citation of authorities arguing MW v. United States, ___ M.J. ____, 

 
3 See National Defense Authorization Act for Fiscal Year 2023, Pub. L. No. 117-263, § 
544(b)(1)(A), 136 Stat. 2395, 2582 (23 Dec. 2022). 
4 On 28 June 2023, Appellant moved for leave to file a request that this court sus-
pend its rules pursuant to Rule 32 of The Joint Rules of Appellate Procedure for the 
Courts of Criminal Appeals. JT. CT. CRIM. APP. R. 32. Specifically, Appellant request-
ed this court suspend Rule 18 of the Joint Rules with regard to the time for filing a 
brief on behalf of Ap

 JT. CT. CRIM. APP. R.
18. On 6 July , thereby suspending Rule 
18 until a date to be determined by future order of the court after it rules on the mo-
tion to compel a verbatim transcript and motion to dismiss. 
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23-0104/AF (C.A.A.F. 13 July 2023) is relevant for this [c]ourt to consider 
 jurisdiction.

On 21 July 2023, Appellant responded stating he did not oppose the motion, 
he additional authorities should not change the result or reason-

ing this [c]ourt applied in United States v. Cooley, No. ACM 40376, ORDER, 7 
July 2023 (Cooley Order).  

 direct 

for lack of jurisdiction. Accordingly, we first 
ments regarding jurisdiction, beginning with a review of the applicable law. 

LAW 

The [C]ourts of [C]riminal [A]ppeals are courts of limited jurisdiction, de-
fined entirely by statute United States v. Arness, 74 M.J. 441, 442 (C.A.A.F. 
2015) (citation omitted). The scope of an appellate court s authority, like oth-
er questions of jurisdiction, is a legal question we review de novo. See United 
States v. English, 79 M.J. 116, 121 (C.A.A.F. 2019) (citations omitted); United 
States v. Hale The bur-
den to establish jurisdiction rests with the party invoking the court s jurisdic-
tion. United States v. LaBella, 75 M.J. 52, 53 (C.A.A.F. 2015) (citing Kokko-
nen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994)). 

Statutory interpretation is also a question of law we review de novo. Unit-
ed States v. Wilson, 76 M.J. 4, 6 (C.A.A.F. 2017) (citation omitted). 

nguage of a statute will control 
United States v. Schell, 72 M.J. 339, 343 

(C.A.A.F. 2013) (quoting United States v. King, 71 M.J. 50, 52 (C.A.A.F. 
2012)) (additional citation omitted). Whether the statutory language is am-
biguous is determined by reference to the language itself, the specific context 
in which that language is used, and the broader context of the statute as a 
whole.  United States v. McPherson, 73 M.J. 393, 395 (C.A.A.F. 2014) (quot-
ing Robinson v. Shell Oil Co., 519 U.S. 337, 341 (1997)).  

Article 66(b)(3), UCMJ, provides a Court of Criminal Appeals (CCA) shall 
have jurisdiction over a court-martial in which the judgment entered includes 
death, a punitive discharge, or confinement for two years or more a provi-

 866(b)(3). Prior to 
23 December 2022, a servicemember convicted by a court-martial whose sen-
tence included confinement for more than six months and less than two 
years, with no punitive discharge, had the right to apply for review by the 
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CCA within a certain period of time5

10 U.S.C. § 866(b)(1)(A) (2019 MCM).6 Cases in which the sentence did not 
qualify for either automatic review or a direct appeal, or in which a convicted 
servicemember elected not to exercise the right to a direct appeal or withdrew 
a direct appeal, were reviewed by a designated attorney pursuant to Article 
65(d), UCMJ (2019 MCM).  

However, prior to 23 December 2022, a servicemember whose case was 
reviewed by an attorney pursuant to Article 65(d), UCMJ (2019 MCM), still 
had a potential route for review by the CCA. Article 69, UCMJ, 10 U.S.C. 
§ 869 (2019 MCM), provided that such a servicemember could apply for re-
view by The Judge Advocate General (TJAG). Such an application would be 
timely if submitted within one year after completion of the Article 65(d), 
UCMJ (2019 MCM), review. 10 U.S.C. § 869(b) (2019 MCM). After TJAG 
completed the Article 69(c), UCMJ, 10 U.S.C. § 869(c) (2019 MCM), review, 
the servicemember could apply to the CCA for review, and the CCA had the 

stantial basis for concluding that the action on review under [Article 69(c), 
UCMJ (2019 MCM

60 days after notification was deposited in the United States mail, whichever 
was earlier. 10 U.S.C. § 869(d) (2019 MCM); see also 10 U.S.C. § 866(b)(1)(D), 
(2019 MCM).7 For matters reviewed by the CCA pursuant to Article 69(d), 
UCMJ (2019 MCM t to matters 

 869(e), UCMJ (2019 MCM).  

The National Defense Authorization Act for Fiscal Year 2023 (FY23 
NDAA), Pub. L. No. 117-263, § 544(b)(1)(A), 136 Stat. 2395, 2582 (23 Dec. 
2022), while retaining the same criteria for automatic CCA review, signifi-
cantly expanded eligibility for direct appeals of general and special court-

 
5 Specifically, -day period beginning on the date 
the accused is provided notice of appellate rights under [Article 65(c), UCMJ, 10 
U.S.C. § 865(c) (2019 MCM
U.S.C. §§ 866(c)(1)(A), (B) (2019 MCM). 
6 A convicted servicemember whose sentence did not qualify for automatic CCA re-
view could also appeal for review by the CCA under certain other circumstances, in-
cluding inter alia in cases where the Government had previously appealed to the 
CCA pursuant to Article 62, UCMJ, 10 U.S.C. § 862 (2019 MCM). See also R.C.M. 
908(c)(3) (2019 MCM).  
7 The CCA could also review a case not eligible for automatic or direct review if TJAG 
sent the case directly to the CCA for review. 10 U.S.C. § 869(d)(1)(A) (2019 MCM). 
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martial convictions under Article 66, UCMJ. In its new form, Article 
a timely appeal 

from the judgment of a court-martial, entered into the record under [Article 
60c(a), UCMJ, 10 U.S.C. § 860c(a)], that includes a finding of guilty 10 
U.S.C. § 866(b) n accordance 
with rules prescribed by the President, in a general or special court-martial, 
the military judge shall enter into the record of trial the judgment of the 
court  860c(a)(1). In effect, the FY23 NDAA made every general 
or special court-martial conviction subject to review by the CCA, regardless of 
sentence, either automatically or upon timely appeal by the convicted ser-
vicemember. As with direct appeals prior to the enactment of the FY23 
NDAA, the expanded direct appeals are timely if submitted to the CCA before 
the later of e 90-day period beginning on the date the accused is 
provided notice of appellate rights under [Article 65(c), UCMJ, 10 U.S.C. 
§ 865(c)],  10 U.S.C. 
§ 866(c)(1). As before the FY23 NDAA, if a convicted servicemember entitled 
to a direct appeal chooses not to exercise that right, a designated attorney 
will review the case pursuant to Article 65(d), UCMJ. 

The FY23 NDAA also significantly revised Article 69, UCMJ. In particu-
lar, Article 69(d), UCMJ, 10 U.S.C. § 869(d), now provides a convicted ser-
vicemember the right to seek CCA review of action by the TJAG pursuant to 
Article 69(c)(1), UCMJ, with respect to cases previously reviewed under Arti-
cle 64, UCMJ, 10 U.S.C. § 864 which specifically applies only to summary 
courts-martial. A servicemember convicted by a general or special court-
martial who does not exercise the right to a direct appeal, and whose case is 
reviewed by a designated attorney pursuant to Article 65(d), UCMJ, may still 
apply for review by TJAG under Article 69, UCMJ; however, in such cases 

invalid waiver or withdrawal of the right to a direct appeal. 10 U.S.C. § 
869(c)(2). If TJAG finds an invalid waiver or withdrawal, the remedy is to 
send the case to the CCA for review. Id. The current version of Article 69, 
UCMJ, provides no right for a servicemember convicted by a general or spe-
cial court-
review by the CCA. 

When a statute has no specified effective date, absent clear direction by 
Congress to the contrary, it takes effect on the date of its enactment. Johnson 
v. United States, 529 U.S. 694, 702 (2000) (citation omitted). The FY23 NDAA 

(1) any matter that was submitted before the date of enactment of this Act to 
a [CCA]; or (2) any matter that was submitted before the date of the enact-
ment of this Act to a Judge Advocate General under [Article 69, UCMJ (2019 
MCM 136 Stat. 2395 § 544(d). 
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DISCUSSION 

peal. As of 23 December 2022, Article 66(b)(1)(A), UCMJ, gives this court ju-
risdiction over a timely appeal from the judgment of a court-martial entered 
into the record pursuant to Article 60c(a), UCMJ, that includes a finding of 
guilty. Such appeals are timely if filed within 90 days of the date the appel-
lant was notified of appellate rights under Article 65(c), UCMJ. 10 U.S.C. 
§ 
by a general court-martial into the record on 12 May 
did not fall into either category that Congress specifically excepted from the 
application of the expanded direct appeal rights under Article 66, UCMJ: as 

this court, and he had not submitted his case for review by TJAG pursuant to 
Article 69, UCMJ (2019 MCM) although he was still well within the one-
year period of the completion of the Article 65, UCMJ, review on 3 June 2022 
in which to apply for such a review by TJAG. See 136 Stat. 2395 § 544(d); 10 
U.S.C. § 869(b) (2019 MCM). 

within 90 days, as a 90-day period had not even started at when this court 
8 Accordingly, Appellant was entitled to appeal 

the judgment of his court-martial to this court, and he did so within the re-
quired timeframe.9 

The Government offers several arguments as to why this court should 
find Appellant was not eligible to file a direct appeal with this court. We are 
not persuaded. 

First, the Government asserts the expanded direct appeal rights under 

vicemember
that includes a conviction. The Government seeks to bolster its argument 
with three state court decisions to the effect that rights of appeal are deter-

 
8 It appears Appellant has yet to be provided notice of his right to file a direct appeal 
See 10 U.S.C. § 865(c)(1). 
9 Appellant filed his direct appeal to this court within 90 days from the date of the 
enactment of the FY23 NDAA provision at issue.  
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mined at the point that a judgment is entered. See State v. Boldon, 954 
N.W.2d 62, 68 (Iowa 2021); Murphy v. Murphy, 761 S.E.2d 53 (Ga. 2014); In 
re Farmers & Traders Bank of Wrightstown, 12 N.W.2d 925 (Wis. 1944). The 

[S]ince there is nothing 
in the [FY23] NDAA indicating that the [Article 66] changes were intended to 
apply to cases with E[o]Js received before 23 December 2022, the changes 
must apply only to those E[o]Js received on or after the effective date of the 
changes  

As the 
gument implicitly concedes, statutory interpretation is, first and foremost, a 
matter of determining legislative intent. Cf. United States v. Haverty, 76 M.J. 
199, 204 (C.A.A.F. 2017) f a court determines that Congress intended, ei-
ther expressly or impliedly, to have a particular mens rea requirement apply 
to a certain criminal statute, then the court must construe that statute ac-
cordingly .). The general conto
the FY23 NDAA with respect to changing the scope of CCA jurisdiction to re-
ceive direct appeals is evident. Congress expanded the availability of direct 
appeals from a relatively narrow class of convicted servicemembers those 
who received more than six months but less than two years of confinement 
and received no punitive discharge to the much broader class consisting of 
every servicemember convicted by a general or special court-martial whose 
case is not subject to automatic CCA review. As described above, the FY23 
NDAA did expressly identify two categories of cases in which the changes to 
Articles 66 and 69, UCMJ, would not apply: cases that had already been 
submitted either to the CCA or to TJAG for review as of 23 December 2022.

clude every general and special court-martial in which judgment had been 
entered as of that date, as the Government proposes, it could have said so. 
Under the canon of statutory construction expressio unius est exclusio alteri-
us,10 we infer Congress intentionally did not draw the boundary where the 
Government now marks it.  

-
Martial (R.C.M.) 1209(a)(1)(A), which provid
tion in a general or special court-martial is final when [ ] [r]eview is complet-

final and con-
clusive 3 June 2022, when the Article 65(d), UCMJ (2019 MCM), judge 

 
10 express or include one thing implies the exclusion of the other United States 
v. McPherson, 81 M.J. 372, 386 (C.A.A.F. 2021). 



United States v. Boren, No. ACM 40296 

8 

advocate review 

UCMJ, 10 U.S.C. § 876, but this statute merely states: 

The appellate review of records of trial provided by [the 
UCMJ], the proceedings, findings, and sentences of courts-
martial as approved, reviewed, or affirmed as required by [the 
UCMJ], and all dismissals and discharges carried into execu-
tion under sentences by courts-martial following approval, re-
view, or affirmation as required by [the UCMJ], are final and 
conclusive. Orders publishing the proceedings of courts-martial 
and all action taken pursuant to those proceedings are binding 
upon all departments, courts, agencies, and officers of the 
United States, subject only to action upon a petition for a new 
trial as provided in [Article 73, UCMJ, 10 U.S.C. § 873] and to 
action by the Secretary concerned as provided in [Article 74, 
UCMJ, 10 U.S.C. § 874,] and the authority of the President. 

We conclude neither R.C.M. 1209(a) nor Article 73, UCMJ, pose any barrier 
an Article 65(d), 

UCMJ, judge advocate review may carry with regard to implementing the 
results of a court-martial, the completion of such a review manifestly did not 

-trial review 
and substantive relief from TJAG and the CCA in light of the express con-
gressional provision for seeking such review in accordance with the pre-23 
December 2022 version of Article 69, UCMJ (2019 MCM

which is what Congress has expanded in the FY23 NDAA.  

n 
light of the statutory changes brought by the FY23 NDAA. As discussed at 
length above, R.C.M. 1209 was created under a framework by which Con-
gress intentionally limited the appellate rights of convicted servicemembers 
who received no punitive discharge and six months or less in confinement. 
However, under the new framework, general and special courts-martial are 
reviewed by a judge advocate pursuant to Article 65(d), UCMJ, only in cases 
where the convicted servicemember chooses not to appeal, or chooses to with-

-

MCM), review in a situation where Appel-
lant was according to the Government precluded from exercising the right 

UCMJ (2019 MCM). 
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untimely
er received, nor was he enti-

tively notify all accused that their [entries of judgment,] entered into the rec-
o
reasoning misguided. Article 66(c)(1)(A), UCMJ, states an appeal under Arti-

-day pe-
riod beginning on the date the accused is provided notice of appellate rights 
under [10 U.S.C. §] 
find the notice provision in Article 66(c)(1)(A), UCMJ, does not confer juris-
diction. Stated in the converse, the failure of TJAG to provide notice does not 
eliminate appellate rights. Similarly, we find no statutory prohibition for 
submitting a notice of appeal before an Appellant receives a notice of appel-
la
risdiction to consider his appeal.  

peal would be a retroactive application of the FY23 NDAA, contrary to Land-
graf v. Usi Film Prods., 511 U.S. 244 (1994). The Government argues if we 

i.e. a case al-
ready final under Article 76, UCMJ)
obligations to notify convicted servicemembers of their new appeal rights, to 

onal cases to enable 
See Article 

65(b)(2)(A)(i), UCMJ; Article 65(c)(1), UCMJ; Article 66(d)(1), UCMJ. The 

are n
the pre-FY23 NDAA version of Article 69, UCMJ (2019 MCM), as of 23 De-
cember 2022 Appellant still had the right to seek TJAG and CCA review, 
which could theoretically have resulted in the findings and/or sentence of his 
court-martial being set aside, potentially resulting in a rehearing or other 
obligations more burdensome than a verbatim transcript, provision of appel-
late counsel, or a notification letter. Moreover, as Appellant observes, Land-
graf was concerned with the retroactive creation of new obligations for pri-
vate parties, not with protecting the Government from new legislatively 
mandated burdens. See Landgraf Since the early days of 
this Court, we have declined to give retroactive effect to statutes burdening 
private rights unless Congress had made clear its intent.
ed).). When carrying out its own laws as directed by Congress, the Govern-
ment does not have the same due process rights, reliance interests, and po-
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tential legal or financial exposure that private parties do. See id. at 266 (de-

nothing remarkable in the Government incurring additional obligations in 
order to e

do not require discussion here.

Accordingly, it is by the court on this 7th day of September, 2023,

ORDERED:

for Leave to File Motion to Dismiss is 
GRANTED.    

R Re-
sponse to the Motion to Dismiss is GRANTED.

to Submit Supplemental Citation of Authorities 
to the motion to dismiss is GRANTED.

Motion to Dismiss is DENIED.

GRANTED.
However, the court will not remand case. The Government will 
produce a certified verbatim transcript, in either printed or digital format, to 
the court, appellate defense counsel, and appellate government counsel not 
later than 6 October 2023.

It is further ordered:

will be submitted in accordance with the timelines estab-
lished in Rule 18 of the Joint Rules of Appellate Procedure, JT. CT. CRIM. APP.
R. 18
appellate counsel has received a printed or digital copy of the certified verba-
tim transcript.

FOR THE COURT

CAROL K. JOYCE
Clerk of the Court


