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IN THE UNITED STATES COURT OF APPEALS  
FOR THE ARMED FORCES 

 
UNITED STATES,    ) BRIEF ON BEHALF OF  

Appellee    ) THE UNITED STATES   
)   

v.       ) Crim. App. No. 39889 (f rev) 
      )  

Airman (E-2) ) USC Dkt. No. 23-0066 
ALEXANDER L. DRISKILL ) 
United States Air Force )  
 Appellant. )  
      

    
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES  

COURT OF APPEALS FOR THE ARMED FORCES 
 

ISSUE PRESENTED 
 
IN APPELLANT’S FIRST COURT-MARTIAL, THE 
MILITARY JUDGE DISMISSED THE CHARGE OF 
WRONGFUL POSSESSION OF OBSCENE 
CARTOONS AFTER CLOSING ARGUMENTS.  
DID THE GOVERNMENT’S REPROSECUTION OF 
APPELLANT FOR THE SAME OFFENSE 
VIOLATE THE FIFTH AMENDMENT AND 
ARTICLE 44’S PROHIBITIONS AGAINST 
DOUBLE JEOPARDY? 
 

STATEMENT OF STATUTORY JURISDICTION 

 The Air Force Court of Criminal Appeals (AFCCA) reviewed this case 

under Article 66(d), UCMJ.  This Court has jurisdiction over this matter under 

Article 67(a)(3), UCMJ. 

STATEMENT OF THE CASE 

 Appellant’s statement of the case is correct. 
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STATEMENT OF THE FACTS 

Appellant had two courts-martial, one in 2018 and another in 2020.  (JA at 

64, 71.)  In the first court-martial (“Driskill I”), the government charged Appellant 

with the wrongful possession of obscene visual depictions of minors engaging in 

sexually explicit conduct in violation of 18 USC § 1466A.  The offense was 

alleged to have occurred “at or near Italy.”  (JA at 71.)  The Driskill I specification 

was charged under clause 3 of Article 134, UCMJ and read: 

In that AIRMAN ALEXANDER L. DRISKILL, United 
States Air Force, 31st Operations Support Squadron, 
Aviano Air Base, Italy, did, at or near Italy, between on or 
about 11 October 2016 and on or about 27 March 2018, 
knowingly and wrongfully possess obscene cartoons, to 
wit:  visual depictions of minors engaging in sexually 
explicit conduct, and that said visual depictions were 
transported in foreign commerce by computer, in violation 
of 18 U.S. Code Section 1466A(b)(1), an offense not 
capital. 
 

(Id.) 
 

At Driskill I, trial defense counsel challenged the extraterritorial application 

of 18 USC § 1466A for the first time during closing arguments.  (JA at 394.)  Trial 

defense counsel cited to United States v. Martinelli, 62 M.J. 52 (C.A.A.F. 2005) to 

support his position, a case that addressed the extraterritorial application of the 

Child Pornography Prevention Act of 1996 and briefly discussed jurisdictional 

issues associated with that statute.  (JA at 394.)  Upon hearing the trial defense 

counsel’s argument, the military judge ordered briefing on whether the court-
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martial had subject matter jurisdiction over the offense.  (JA at 394.)  In their 

written filings, trial defense counsel framed the argument as a motion to dismiss 

for failure to state an offense because § 1466A did not apply extraterritorially to a 

service member’s misconduct occurring in Italy.  (JA at 171-177.)  Specifically, 

Appellant argued, “Because 18 USC 1466A is not a statute of extraterritorial  

application, Specification 3 of the Charge should be dismissed.”  (JA at 171.)   

 After reviewing the written briefs from the parties and hearing oral 

argument, the military judge dismissed the specification for lack of jurisdiction.  

(JA at 405.)  On the record, the military judge began the discussion on her ruling 

by discussing the timing of Appellant’s motion and what she felt was the ultimate 

crux of the issue as follows: 

The issue before the court is one of jurisdiction.  And while 
jurisdiction is a non-waivable ground so that it can always 
be heard, closing arguments are not the mechanism to raise 
it and the reason is simple.  The Court, as a trier of fact, is 
very different than the Court when it rules on issues of law.  
Only one of those permit the Court to research legal issues.  
And as shown by the lengthy and well-briefed arguments 
on both sides, the issue before this Court is both significant 
and strikes at the foundation, that of jurisdiction, the 
ability to hear the matters before it.  
 

(JA at 408-09.)  She continued, “[A] Court without jurisdiction is no Court under 

the Rules for Court-Martial.”  (JA at 409.)   

Regarding the timing of Appellant’s motion, Appellant’s trial defense 

counsel stated: 

3



Right, Your Honor.  Just to add the best time we found to 
raise both an elements issue and also the jurisdictional 
issue that Your Honor refers to was during closing 
argument.  Perhaps we could have raised it a few hours 
earlier after the presentation of evidence when jeopardy 
attached.  Our concern was with making sure that the 
rights of our client were protected and that he was not 
subject to re-preferral and referral of that charge.  And so 
we did what we thought was in the best interest of the 
client within our ethical obligations. 

(JA at 410.)  

The military judge dismissed the Driskill I specification after the 

presentation of evidence.  (JA at 410.)  In her 13-page ruling, the military judge 

highlighted that “[i]n closing arguments . . . defense counsel raised a challenge 

against extraterritorial application of 18 USC 1466A for the first time, largely 

citing United States v. Martinelli, 62 M.J. 52 (CAAF 2005), in support of its 

position.”1  (JA at 394.)  In her analysis, the military judge wrote as follows: 

It is undisputed that Specification 3 of the Charge alleges 
an offense under Article 134, clause 3, with 18 USC § 
1466A serving as the “crime or offense not capital.”  
However, the offense alleges the conduct at issue occurred 

in Italy, and thus lies the issue – whether 18 USC § 1466A 
applies to conduct engaged in outside the territorial 
boundaries of the United States when charged under 
clause 3 of Article 134, UCMJ, and therefore the offense 

as alleged is subject to court-martial jurisdiction. 

1 The government does not dispute the military judge’s ruling that 18 USC §1466A 
does not apply extraterritorially and treats it as the law of the case. 
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(JA at 403.) (emphasis added).  The military judge held 18 USC §1466A did not 

apply extraterritorially while adding that this “lack of extraterritoriality with 18 

USC § 1466A does not foreclose prosecution for the offense alleged, it only 

forecloses prosecution under the current charging scheme.”  (JA at 405.)  In her 

written ruling, the military judge decided “the Defense Motion to Dismiss 

Specification 3 of the Charge for [F]ailure of Jurisdiction is GRANTED.”  (JA at 

405.)   

After the military judge provided her ruling to the parties, the senior trial 

counsel requested clarification on the ruling by asking, “The Court’s ruling on the 

Defense Motion to Dismiss Specification 3 of the Charge says that the motion is 

granted.  The Defense asks that the specification be dismissed with prejudice.  I am 

not sure whether the Court - -.”  (JA at 412.)  The military judge responded, “The 

Court did not find that.  The Court found it had no jurisdiction and dismissed it as 

that.”  (Id.)   

Then, the military judge acquitted Appellant of two other specifications that 

alleged the possession and viewing of child pornography.  (JA at 406, 412.)  The 

Report of Result of Trial stated Specification 3 of the Charge was “dismissed 

without prejudice after arraignment.”  (JA at 406.) 

5



At the second court-martial (“Driskill II”), the case currently under appeal, 

the government charged Appellant with wrongful possession of obscene cartoons 

under Clause 2 of Article 134.  The specification read: 

In that AIRMAN ALEXANDER L. DRISKILL, United 
States Air Force, 31st Operations Support Squadron, 
Aviano Air Base, Italy, did, at or near Italy, between on or 
about 11 October 2016 and on or about 27 March 2018, 
knowingly and wrongfully possess obscene cartoons, such 
conduct being of a nature to bring discredit upon the armed 
forces. 

(JA at 64.) 

Appellant moved to dismiss the Driskill II specification on double jeopardy 

grounds.  (JA at 66.)  In his motion, Appellant claimed the first “court-martial did 

have jurisdiction over the person and the offense.”  (JA. at 68) (emphasis added).  

Appellant added: 

When evidence of that offense was introduced, jeopardy 
attached, despite the fact the Government used the wrong 
clause of Article 134 to charge it (which is why we did not 
raise this issue as a jurisdictional defect, but rather as a 
charging defect and an elements failure because the 
Government had put on no evidence of the images 
movement to, from, or through a State or Territory of the 
United States, as required by 18 USC §1466A(b)(1). 

(Id.)  

During the motions hearing at Driskill II, the military judge asked circuit 

defense counsel to clarify what the military judge in the first trial ruled: 

MJ:  What was the finding, though? 
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CDC:  The finding was lack of jurisdiction.  

MJ:  Okay, so there was no finding entered as to the - -  

CDC:  Yes, sir.  It was dismissed before findings.  

(JA at 447) (emphasis added). 

The military judge held that jeopardy attached to the Driskill I specification, 

but jeopardy terminated when the Driskill I military judge dismissed the 

specification for “failure of jurisdiction.”  (JA at 427-428.)  The Driskill II military 

judge denied Appellant’s motion to dismiss for former jeopardy because jeopardy 

had terminated.  (JA at 428.) 

After motions practice, Appellant unconditionally pleaded guilty to the 

Specification of the Charge in violation of Clause 2, Article 134, UCMJ, pursuant 

to a pretrial agreement.  (JA at 467.)  During Appellant’s plea inquiry and 

discussion with the military judge about his pretrial agreement, the military judge 

asked Appellant’s trial defense counsel about the “waive all motions which may be 

waived” provision.  (JA at 501.)  When asked specifically about the double 

jeopardy motion, Appellant’s counsel stated, “I think that it would not be waived 

. . . [b]ased on the fact that it’s a jurisdictional issue.”2  (JA at 502.) 

 
2  Despite trial defense counsel’s claim, Appellant’s motion was, in fact, based on 
double jeopardy and not whether the court-martial in Driskill II had jurisdiction.  
Double jeopardy motions are waivable.  Gladue, 67 M.J. at 314; R.C.M. 
907(b)(2)(C).  But neither the military judge nor trial counsel addressed the 
discrepancy between the pretrial agreement and Appellant’s statement about the 

7



 

  

At the AFCCA, Appellant argued the “court-martial did have jurisdiction 

over the offense,” that the government was required “to prove movement to, and 

from, or through a State or Territory of the United States,” and that the “Defense 

made sure to attack the conviction by arguing the government had not proven this 

portion of the charge, given [Appellant] was in Italy at the time of the offense.”  

(JA at 38.)  Appellant argued, “This is not a jurisdictional defect, but rather, a 

charging defect.”  (Id.) 

In finding against Appellant’s double jeopardy claim, AFCCA found (1) 

“jeopardy terminated when the specification alleging that Appellant possessed 

obscene cartoons was dismissed without prejudice;” (2) “no evidence of bad faith 

on behalf of the judge of trial counsel;” and (3) “the specification was dismissed 

for lack of jurisdiction – grounds wholly unrelated to Appellant’s guilt or 

innocence – and that the dismissal came before Appellant was acquitted of the 

remaining specifications.”  (JA at 22.) 

  

 

motion.  Before this Court, the United States does not argue that Appellant waived 
the double jeopardy motion, because this case bears similarities to United States v. 
Day, 83 M.J. 53 (C.A.A.F. 2023).  In Day the military judge erroneously advised 
the appellant that a motion to dismiss for failure to state an offense was not 
waivable, and this Court concluded the appellant could raise the claim on appeal 
because she relied on the erroneous advice of the military judge.  Id. at 57.  
Similarly, here the military judge did not correct Appellant’s erroneous 
understanding that a waive all waivable motions clause would not waive his double 
jeopardy claim.   
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SUMMARY OF THE ARGUMENT 

Appellant’s claim that his right against double jeopardy under the Fifth 

Amendment and Article 44, UCMJ, was violated fails for four reasons.  First, the 

military judge dismissed the obscene cartoons specification from Driskill I on 

jurisdictional grounds, which allowed for retrial.  See R.C.M. 907(b)(2)(C)(iv) 

(2016 ed.).  The military judge found that 18 USC § 1466A did not apply 

extraterritorially to conduct outside the United States and specifically to 

Appellant’s misconduct in Italy that made up the specification in Driskill I.  At the 

time of Appellant’s courts-martial, the Manual for Courts Martial (2016 ed.) 

specifically prohibited the prosecution of overseas violations of non-extraterritorial 

federal statutes under Clause 3, Article 134, UCMJ.  MCM ¶60.c (4)(c)(i).  Thus, 

charging Appellant under 18 USC § 1466A via Clause 3 for conduct that occurred 

in Italy created a jurisdictional issue, and not a merits issue.  

Second, the military judge’s decision to dismiss the offense in Driskill I for 

lack of subject matter jurisdiction was a legal judgment unrelated to factual guilt or 

innocence.  The military judge limited the scope of her analysis to the purely legal 

question of jurisdiction and the way the specification was charged.  She never 

made any findings on the substantive factual issues or evidence presented.  Thus, 

her dismissal did not equate to a final judgment on the facts or an acquittal.  
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Third, even if the military judge’s dismissal was akin to a mistrial, 

reprosecution was not barred, because the dismissal was not granted over defense 

objection.  Appellant raised the legal issue of lack of jurisdiction while giving his 

closing argument.  It was appropriate for the military judge to rule on an issue of 

law raised by the defense before providing her findings.   

Fourth, and finally, Appellant cannot have it both ways.  If Appellant is 

correct that, in Driskill I, the government needed to prove and failed to prove that 

Appellant’s possession took place in the United States, then he was tried for 

different offenses at his first and second courts-martial.  The specification in 

Driskill I would have required proof that (1) the possession occurred in the United 

States and (2) that the cartoons at issue had been transported in foreign commerce.  

In contrast, the specification in Driskill II required the government to prove neither 

of those things, but instead required proof that Appellant conduct was service 

discrediting.  Since each offense required proof of at least one fact that the other 

did not, under the test from United States v. Blockburger, 284 U.S. 299, 304 

(1932), the offenses were not the same for purposes of double jeopardy. 

In sum, Appellant’s second court-martial did not violate the Fifth 

Amendment or Article 44, UCMJ.  The obscene cartoons specification in Driskill I 

was dismissed on purely legal ground that did not bar retrial, and, in any event, he 

was tried for a different offense in Driskill II.   
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ARGUMENT 

THE GOVERNMENT’S REPROSECUTION OF 
APPELLANT DID NOT VIOLATE THE FIFTH 
AMENDMENT AND ARTICLE 44’S PROHIBITION 
AGAINST DOUBLE JEOPARDY.  

Standard of Review 

Interpretation of a statute and its history are questions of law reviewed de 

novo.  United States v. Falk, 50 M.J. 385, 390 (C.A.A.F. 1999).  Questions of 

jurisdiction are reviewed de novo.  United States v. Kuemmerle, 67 M.J. 141, 143 

(C.A.A.F. 2009).  “Whether a prosecution violates double jeopardy is a question of 

law that this Court reviews de novo.”  United States v. Rice, 80 M.J. 36, 40 

(C.A.A.F 2020). 

Law 

Court-Martial Jurisdiction 

 “[B]efore a person can be said to have been put in jeopardy of life or limb 

the court in which he was acquitted or convicted must have had jurisdiction to try 

him for the offense charged.”  Grafton v. United States, 206 U.S. 333, 345 (1907).  

For a court-martial to have jurisdiction in a case, five criteria must be met.  R.C.M. 

201(b).  The court-martial must be properly (1) convened, (2) composed, and (3) 

referred.  R.C.M. 201(b)(1-3).  Then “(4) the accused must be a person subject to 

court-martial jurisdiction; and (5) the offense must be subject to court-martial 

jurisdiction.”  R.C.M. 201(b)(4-5).  “‘Jurisdiction’ means the power to hear a case 
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and to render a legally competent decision.”  R.C.M. 201(a)(1), Discussion.  “The 

judgment of a court-martial without jurisdiction is void and is entitled to no legal 

effect.”  Id.   

Article 134, UCMJ 
 

The General Article of Article 134, UCMJ, criminalizes three categories of 

“disorders and neglects”:  (1) those prejudicial to good order and discipline in the 

armed forces; (2) those of a nature to bring discredit upon the armed forces; and (3) 

offenses not capital.   

For crimes and offenses of local application, meaning those “punishable 

only if committed in areas of federal jurisdiction,” the Manual states: 

A person subject to the code may not be punished under 
clause 3 of Article 134 for an offense that occurred in a 
place where the law in question did not apply. For 
example, a person may not be punished under clause 3 of 
Article 134 when the act occurred in a foreign country 
merely because that act would have been an offense under 
the United States Code had the act occurred in the United 
States. Regardless where committed, such an act might be 
punishable under clauses 1 or 2 of Article 134. 
 

See MCM, ¶60.c.(4)(c) (2016 ed.). 
 

Extraterritorial Application of Federal Statutes 

Congress has the authority to apply and enforce its federal criminal statutes 

beyond its territorial boundaries.  United States v. Bowman, 260 U.S. 94, 98-103 

(1922).  But whether Congress exercised that authority is a question of statutory 
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interpretation.  Equal Employment Opportunity Commission v. Arabian American 

Oil Co. (Aramco), 499 U.S. 244, 248 (1991).  “Absent any evidence of a contrary 

intent, Congressional legislation is ordinarily presumed to apply only 

intraterritorially.”  United States v. Gladue, 4 M.J. 1, 4-5 (C.M.A. 1977) (citing 

United States v. Pizzarusso, 388 F.2d 8 (2d Cir. 1968), cert. denied 392 U.S. 936 

(1968); American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909)).  Unless 

the “affirmative intention” of Congress to give extraterritorial effect to a statute is 

“clearly expressed,” it is presumed that the statute is “primarily concerned with 

domestic conditions.”  Aramco, 499 U.S. at 248 (quoting Benz v. Compania 

Naviera Hidalgo, S.A., 353 U.S. 138, 147 (1957) and Foley Bros., Inc. v. Filardo, 

336 U.S. 281, 285 (1949). 

18 USC § 1466A 

Title 18 of the United States Code, section § 1466A criminalizes “[a]ny 

person who, in a circumstance described in subsection (d), knowingly possesses a 

visual depiction of any kind, including a drawing, cartoon, sculpture, or painting, 

that depicts a minor engaging in sexually explicit conduct; and is obscene.”  

18 USC § 1466A(b)(1).  Subsection (d) provides those circumstances: 

(1) any communication involved in or made in furtherance 
of the offense is communicated or transported by the mail, 
or in interstate or foreign commerce by any means, 
including by computer, or any means or instrumentality of 
interstate or foreign commerce is otherwise used in 
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committing or in furtherance of the commission of the 
offense; 
 
(2) any communication involved in or made in furtherance 
of the offense contemplates the transmission or 
transportation of a visual depiction by the mail, or in 
interstate or foreign commerce by any means, including by 
computer; 
 
(3) any person travels or is transported in interstate or 
foreign commerce in the course of the commission or in 
furtherance of the commission of the offense; 
 
(4) any visual depiction involved in the offense has been 
mailed, or has been shipped or transported in interstate or 
foreign commerce by any means, including by computer, 
or was produced using materials that have been mailed, or 
that have been shipped or transported in interstate or 
foreign commerce by any means, including by computer; 
or 
 
(5) the offense is committed in the special maritime and 
territorial jurisdiction of the United States or in any 
territory or possession of the United States. 
18 USCS § 1466A(d). 

 
Double Jeopardy 

The Fifth Amendment of the United States Constitution states, “[N]or shall 

any person be subject for the same offence to be twice put in jeopardy of life or 

limb.”  U.S. Const. amend. V.  And Article 44, UCMJ, codifies the prohibition 

against double jeopardy for miliary members:  “no person may, without his 

consent, be tried a second time for the same offense.”  10 USC § 844(a) (2016 ed.).   
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“No proceeding in which an accused has been found guilty by a court-

martial upon any charge or specification is a trial in the sense of this article until 

the finding of guilty has become final after review of the case has been fully 

completed.”  10 USC § 844(b). 

“[O]nce jeopardy has attached, an accused may not be retried for the same 

offense without consent once jeopardy has terminated.”  United States v. Easton, 

71 M.J. 168, 172 (C.A.A.F. 2012) (citing Richardson v. United States, 468 U.S. 

317, 325 (1984)).  “Once double jeopardy has attached, it precludes retrial under a 

variety of scenarios including an acquittal, discharge of the jury in the absence of 

manifest necessity, or dismissal of the charges in the absence of manifest necessity.  

It does not preclude subsequent proceedings, inter alia, where there is ‘manifest 

necessity’ for declaring a mistrial or otherwise discharging the jury.”  Easton, 71 

M.J. at 172 (citing United States v. Perez, 22 U.S. 579, 580 (1824)). 

The analysis of whether a prosecution is barred by double jeopardy includes 

two temporal components, “first, that jeopardy attaches, and second, that it 

terminates.”  United States v. McMurrin, 72 M.J. 697, 704 (N.M. Ct. Crim. App. 

2013).  “In a nonjury trial, jeopardy attaches when the court begins to hear 

evidence.”  Serfass v. United States, 420 U.S. 377, 388 (1975).  “[T]he conclusion 

that jeopardy has attached begins, rather than ends, the inquiry as to whether the 

Double Jeopardy Clause bars retrial.”  Id. at 390 (quoting Illinois v. Somerville, 
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410 U.S. 458, 467 (1973)).  Jeopardy can terminate when there is no final 

judgment on the matter, when a charge is withdrawn and dismissed without 

prejudice upon a defense motion, even after the presentation of evidence.  See, e.g., 

Lee v. United States, 432 U.S. 23 (1977); United States v. Dinitz, 424 U.S. 600 

(1976). 

Analysis 

The crux of Appellant’s argument is that extraterritoriality is a merits 

question, not a jurisdictional issue.  (App. Br. at 21-22.)  Thus, according to 

Appellant, when the military judge said she was dismissing the case for lack of 

jurisdiction because 18 USC §1466A does not apply extraterritorially, she was 

really acquitting Appellant based on a failure of proof, which would preclude him 

from being retried for the same conduct.  (Id.) 

Appellant bases his argument on United States v. Miranda Munoz, 780 F.3d 

1185, 1191 (D.C. Cir. 2015) which, citing the Supreme Court’s decision in 

Morrison v. Nat'l Australia Bank Ltd., 561 U.S. 247 (2010), says, “[t]he 

extraterritorial reach of a statute ordinarily presents a merits question, not a 

jurisdictional question.”  Appellant’s argument fails on two levels.  First, Appellant 

has not shown that Miranda Munoz and Morrison apply in the context of military 

courts-martial and the Uniform Code of Military Justice.  Second, the entirety of 
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the military judge’s ruling in Driskill I shows that she ruled only on legal grounds 

unrelated to factual guilt or innocence.   

A. In the context of courts-martial, extraterritoriality is a jurisdictional issue. 
 
Miranda Munoz and Morrison do not apply to courts-martial under the 

UCMJ.  To begin, Morrison was a civil case involving the right to bring a cause of 

action in United States district court under the Securities Exchange Act.  561 U.S. 

at 250.  The opinion does not address the extraterritorial application of federal 

criminal statutes charged under the UCMJ, so this Court should question how far 

its holding extends.  Indeed, in a case after Morrison, the Supreme Court said that 

the extraterritoriality of a statute might bear on jurisdiction if the statute being 

analyzed is jurisdictional in nature (e.g. the Alien Tort Statute).  Kiobel v. Royal 

Dutch Petro. Co., 569 U.S. 108 (2013).  Congress retains the power to make the 

extraterritorial reach of a statute an issue of subject matter jurisdiction.  See 

Arbaugh v. Y & H Corp., 546 U.S. 500, 515 n.11 (2006) (“Congress has exercised 

its prerogative to restrict the subject-matter jurisdiction of federal district courts 

based on a wide variety of factors, some of them also relevant to the merits of a 

case.”).  In the end, under Supreme Court precedent, whether extraterritoriality is a 

merits or jurisdictional question turns on the particular statute being analyzed. 

Although Miranda Munoz was a criminal case, as a federal circuit court 

decision, it is not binding on this Court.  Like Morrison, it does not discuss 
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extraterritoriality and jurisdiction under the UCMJ.  Instead, it interpreted the 

Maritime Drug Law Enforcement Act.  And even courts within the D.C Circuit 

have acknowledged after Miranda Munoz that extraterritoriality is not necessarily a 

merits question in all circumstances.  See Nakhid v. Am. Univ., 2021 U.S. Dist. 

LEXIS 173805, at *10 n.1 (D.D.C. Sep. 14, 2021)  (“The law in this Circuit is 

unclear whether the question of extraterritoriality is a matter of subject matter 

jurisdiction or a merits inquiry.”)  Again, the takeaway is that courts must make a 

case-by-case determination on whether the extraterritorial reach of a statute 

presents a merits or a jurisdictional question. 

Examining the UCMJ and Manual for Courts-Martial confirms that, under 

military law, extraterritoriality is a jurisdictional question, just as the military judge 

found.  Article 18, UCMJ, states that general courts-martial have “jurisdiction to 

try persons subject to this chapter for any offense made punishable under this 

chapter.” (emphasis added).  The President has further clarified in R.C.M. 

201(b)(5) that “for a court-martial to have jurisdiction . . .[t]he offense must be 

subject to court-martial jurisdiction.”  As far as what constitutes “[j]urisdiction 

over the offense,” the President has said, “[t]o the extent permitted by the 

Constitution, courts-martial may try any offense under the code.”  R.C.M. 203.   

In discussing “the laws which may be applied under Clause 3 of Article 

134,” the Manual in effect at the time of Driskill I specifically characterizes the 
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issue as one of jurisdiction.  It states that “[f]or the purpose of court-martial 

jurisdiction,” those laws which may be applied under Clause 3 “are divided into 

two groups,” one of which is “crimes and offenses of local application (crime 

which are punishable only if committed in areas of federal jurisdiction).”  MCM 

¶60.c (4)(a) (2016 ed.) (emphasis added).  A subsequent paragraph then explains 

that if a federal law “of local application” does not apply extraterritorially, then 

conduct violating that law committed outside the United States cannot be punished 

under Clause 3 of Article 134, UCMJ.  MCM ¶60.c (4)(c)(i) (2016 ed.)  (“A person 

subject to the code may not be punished under Clause 3 of Article 134 for an 

offense that occurred in a place where the law in question does not apply.”)  Thus, 

a reading of subparagraphs (a) and (c) together makes clear that, at the time of 

Appellant’s trial, the extraterritorial application of a federal law was a matter of 

“court-martial jurisdiction.” 

As was its prerogative to do, see Arbaugh, 546 U.S. at 515, n.11, Congress 

chose through Article 18, UCMJ to limit the subject matter jurisdiction of general 

courts-martial to only those offenses “made punishable under” the UCMJ.  

Because the 2016 Manual establishes that “for purposes of court-martial 

jurisdiction,” an overseas violation of a non-extraterritorial federal statute “may not 

be punished under Clause 3 of Article 134,” a court-martial lacks jurisdiction to try 

such an offense.  This solidifies that under the UCMJ and the 2016 Manual, the 
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extraterritoriality of a federal statute is a matter bearing directly on subject matter 

jurisdiction.  Looking at the statutory scheme of the UCMJ as a whole, it is simply 

different from the statutes at issue in Miranda Munoz and Morrison.  Thus, this 

Court should decline to apply those cases to courts-martial and should find that the 

military judge correctly assessed the issue as jurisdictional. 

B. The military judge’s dismissal of the specification in Driskill I was a legal 
judgment unrelated to factual guilt or innocence. 

 
In Driskill I, the military judge did not make a factual finding or find the 

accused not guilty, and she did not acquit Appellant.  To determine whether a 

judge’s ruling constitutes an acquittal, courts “must determine whether the ruling 

of the judge, whatever its label, actually represents a resolution, correct or not, of 

some or all of the factual elements of the offense charged.”  United States v. 

Martin Linen Supply Co., 430 U.S. 564, 571 (1977).  Substantive rulings on factual 

elements are distinct from procedural dismissals.  “Procedural dismissals include 

rulings on questions that are unrelated to factual guilt or innocence, but which 

serve other purposes, including a legal judgment that a defendant, although 

criminally culpable, may not be punished because of some problem like an error 

with the indictment.”  Evans v. Michigan, 568 U.S. 313, 319 (2013) (internal 

citations omitted).  Other federal courts have found that when a case is dismissed 

based on a defective charging instrument, double jeopardy does not bar a retrial.  

See Schlang v. Heard, 691 F.2d 796, 798 (5th Cir. 1982) (failure to allege a 
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required mental state in a charging instrument was a fatal defect that deprived the 

trial court of jurisdiction; retrial was not barred by double jeopardy); United States 

v. Affinito, 873 F.2d 1261, 1265 (9th Cir. 1989) (government could retry defendant 

when his initial convictions were reversed after an intervening Supreme Court 

decision rendered the indictment and jury instructions defective). 

The judge was focused solely on making a legal ruling, not an evidentiary 

one.  Contrary to Appellant’s claim, by dismissing the specification for lack of 

jurisdiction, the military judge did not make a ruling on the sufficiency of the 

evidence the government presented.  Instead, she focused solely on the way the 

specification was charged.  She also made clear that her ruling was a legal 

judgment.  Just before issuing her ruling, the military judge noted on the record 

that the “Court, as a trier of fact, is very different than the Court when it rules on 

issues of law.”  (JA at 408.)  She then highlighted that “the issue before [the] 

Court” was “jurisdiction, the ability to hear the matters before it.”  (JA at 409.)  At 

no point did the military judge say she was about to rule on any of the factual 

elements of the offense charged – in fact, she emphasized that she was not acting 

as the trier of fact at that moment. 

The judge’s ruling turned on the words as drafted in the specification.  In 

paragraph 48 of her ruling, the military judge identified that the issue was that “the 

offense alleges the conduct at issue occurred in Italy” which cast doubt on whether 
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“the offense as alleged is subject to court-martial jurisdiction.”  (JA at 405.) 

(emphasis added).  In her analysis section, she did not discuss any of the evidence 

presented on the merits.  She ultimately concluded that “[t]he lack of 

extraterritoriality within 18 USC §1466A does not foreclose prosecution for the 

offense alleged, it only forecloses prosecution under the current charging scheme.”  

(Id.)  This is exactly the type of procedural dismissal the Supreme Court described 

in Evans, 568 U.S. at 319.  The military judge’s ruling was a legal judgment that 

Appellant could not be punished because of an error in the charging scheme.  Even 

if a dismissal “is granted for an error or defect thought to present an absolute 

barrier to conviction on the offense charged,” that is not the same thing as a 

resolution of the factual elements of the offense charged and does not bar retrial 

under the double jeopardy clause.  United States v. Kennings, 861 F.2d 381, 386, 

n.9 (3d. Cir. 1988) (quoting W. LaFavre & J. Israel, Criminal Procedure §24.2 

(1984)).  Thus, in Appellant’s case, even if erroneously being charged under 

Article 134, Clause 3 “was an absolute barrier to conviction,” that did not preclude 

Appellant being retried after that specification was dismissed. 

Indeed, a ruling that the specification as charged cannot be prosecuted at a 

court-martial under Clause 3 of Article 134 says nothing about the evidence that 

was actually produced at trial.  Even if evidence had come out at trial that the 

devices on which Appellant possessed the obscene cartoons had, at one point, been 
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carried back to the United States by Appellant while he was on leave, the military 

judge could have reached the same conclusion based on the way the specification 

was alleged on the charge sheet.   

Appellant claims that the “lack of extraterritoriality caused the Government 

to be unable to prove the offense as charged.”  (App. Br. at 26.)  But this is 

inaccurate.  No one ever disputed that the government could prove the offense as 

charged on the charge sheet– that the possession occurred in Italy.  The problem 

was that the Manual prohibited prosecuting Appellant under the charging scheme 

on the charge sheet.  The issue was a failure in charging, not a failure in proof. 

The subject matter jurisdiction requirements of the UCMJ exist on top of the 

federal statute’s requirement that the crime occur “in foreign commerce.”  The 

military judge did not even examine whether the crime included “transportat[ion] 

in foreign commerce.”  Appellant conflates the so-called “jurisdictional element” 

of the offense – in this case, that the obscene cartoons “were transported in foreign 

commerce” – with the fact that Appellant’s possession of obscene cartoons was 

only alleged on the charge sheet to have occurred in Italy.  (App. Br. at 9).  The 

military judge’s ruling made no mention of whether the cartoons at issue were ever 

transported in foreign commerce.3  Even if the government had presented evidence 

 
3 The plain language of 18 USC §1466A(d)(4) only requires that the “visual 
depiction involved in the [possession] offense” had been transported in foreign 
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that the cartoons had, for example, been downloaded to Appellant’s devices in 

Italy from a server in the United States, the military judge still could have 

dismissed the specification, because the specification alleged that Appellant had 

committed possession only in Italy.  To be a punishable offense under Article 134, 

Clause 3, according to MCM ¶60.c (4)(c)(i), the conduct at issue – possession – 

must have occurred in the special maritime and territorial jurisdiction of the United 

States or in any territory or possession of the United States.4  The military judge’s 

ruling merely reflected this unmet requirement without needing to address the 

sufficiency of the separate element of whether the cartoons were ever transported 

in foreign commerce.  So, in sum, the dismissal based on the way the offense was 

alleged in no way signaled that the military judge found a deficiency in the 

government’s proof or made a ruling on any factual element.   

Appellant cannot transform the military judge’s legal ruling into a ruling on 

the sufficiency of the evidence, even by calling extraterritoriality a “merits” issue.  

If the fact that Appellant committed the offense in the United States essentially 

constitutes another required element of the offense (as Appellant appears to claim), 

 

commerce, including by computer, at some point.  The government theoretically 
could meet this element, even if the possession itself only occurred overseas. 
 
4 For the sake of brevity, this brief will, going forward, refer to “in the special 
maritime and territorial jurisdiction of the United States or in any territory or 
possession of the United States” as “in the United States.” 
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then by only alleging that the possession occurred in Italy, the specification on the 

charge sheet failed to state a required element.  That would still be grounds for a 

legal judgment of dismissal.  See R.C.M. 307(3); 907(b)(2)(E).  And it is a separate 

question from whether the government presented enough evidence to convict if the 

conduct had been properly charged as occurring in the United States.  That the 

government charged a case under a certain scheme does not imply that the 

government did not or could not present evidence at trial sufficient to convict 

under another scheme.  As a result, even if the military judge actually dismissed 

the specification for omitting a necessary “merits” element, she still never reached 

the issue of sufficiency of the evidence. 

Since the military judge in Driskill I did not rest her dismissal on the 

sufficiency of the evidence presented, it is not within this Court’s purview to 

determine now whether the military judge could have theoretically acquitted 

Appellant based on a lack of evidence presented at trial.5  In holding that a 

defendant had no double jeopardy claim after a mistrial resulting from a hung jury, 

the Supreme Court found that the defendant could be retried “[r]egardless of the 

sufficiency of the evidence” at his first trial.  Richardson v. United States, 468 U.S. 

 
5 In any event, the record before this Court is inadequate for it to evaluate the 
sufficiency of the evidence in Driskill I.  Despite having the burden of persuasion 
under R.C.M. 905(c)(2) on the double jeopardy motion during Driskill II, 
Appellant did not delineate all of the evidence that had and had not been presented 
on the merits during Driskill I.   

25



 

  

317, 325-326 (1984).  In doing so, the Court implicitly recognized it was 

inappropriate for it to assess the sufficiency of evidence presented on the merits, 

when a trier of fact had not yet reached that determination.  So too here.  

Regardless of the evidence presented during Driskill I, the United States was 

“entitled to resolution of the case by verdict from” the trier of fact.  Id. at 326.  

Under the circumstances here, where the military judge dismissed the first case on 

a legal basis unrelated to factual guilt or innocence, it did not violate the double 

jeopardy clause to retry Appellant for possessing obscene cartoons. 

C. If the military judge’s dismissal is akin to a mistrial, then reprosecution is 
not barred because Appellant brought the motion. 

 
For the first time on appeal, Appellant argues that the dismissal for lack of 

jurisdiction amounted to a declaration of a mistrial over defense objection, and 

reprosecution was barred absent manifest necessity.  (App. Br. at 26.)  Appellant 

focuses on the fact that, in his closing argument in Driskill I, trial defense counsel 

argued for an acquittal and not a dismissal.  (App. Br. at 28.)  Appellant’s 

argument fails because it ignores trial defense counsel’s admission to the military 

judge that he waited to raise “both an elements issue and also the jurisdictional 

issue” until closing argument to try to ensure Appellant “was not subject to re-

preferral and referral of that charge.”  (JA at 410) (emphasis added).  That 

statement demonstrated trial defense counsel’s strategic attempt to dismiss the 

offense on legal, not factual, grounds. 
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A military judge rules on issues of law.  R.C.M. 801(a)(4).  The Supreme 

Court has determined that “[w]hen a requirement goes to subject-matter 

jurisdiction, courts are obligated to consider sua sponte issues that the parties have 

disclaimed or have not presented . . . and a valid objection may lead a court 

midway through briefing to dismiss a complaint in its entirety.”  Gonzalez v. 

Thaler, 565 U.S. 134, 141 (2012).   

Further, if a defendant brings a motion arguing for acquittal on both a legal 

and factual basis, and the court dismisses exclusively on the legal ground raised, 

the double jeopardy does not bar a retrial.  United States v. Neal, 93 F.3d 219, 222 

(6th Cir. 1996).  As in Neal, the military judge here addressed only the legal 

question of jurisdiction.  (JA at 405).  She made no rulings on the substantive 

evidence and its application to the elements of the offense.  (JA at 393-405).  The 

military judge did “re-style” Appellant’s argument at trial only in so far as she 

focused on the legal issue raised by trial defense counsel and not his factual 

elements argument.  The military judge was not prohibited from focusing only on a 

legal matter, and she was required to do so for a jurisdictional question arising at 

any time during a court-martial.  Gonzalez, 565 U.S. at 141.  She dismissed the 

offense without prejudice based on the legal argument articulated in trial defense 

counsel’s closing argument.  (JA at 405, 410).  If Appellant wanted a final 

judgment on the sufficiency of the evidence, then he could have simply focused on 
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the facts and argued that the government had not proved the elements of the 

specification on the charge sheet.  Instead, he chose to also make a legal argument 

citing case law.  After doing so, he cannot now convincingly claim that the military 

judge “thwarted” his effort to secure a final judgment by ruling on his legal 

argument.  (App. Br. at 28.)  Moreover, Appellant never voiced any objection to 

the ultimate result of a dismissal.  Appellant cannot now argue that the dismissal 

was granted over his objection, and therefore reprosecution is barred. 

Appellant argues that the government should not be granted a windfall and 

permitted to perfect their charging scheme after the specification has been fully 

litigated and is found to be insufficient on the evidence presented.  (App. Br. at 

30.)  As discussed above, when examining the military judge’s order as a 

dismissal, the military judge did not make any rulings on the sufficiency of the 

evidence, and she focused only on the charging scheme of the offense and the 

court’s “jurisdiction, the ability to hear the matters before it.”  (JA at 409).   

Instead, it is Appellant who should not gain a windfall because he waited to 

point out a jurisdictional issue – a question of law, not fact – that formed the 

foundation of the court-martial until the last possible moment.  (JA at 410).  

Allowing Appellant to do so creates “a perverse incentive for the defense to 

withhold meritorious legal arguments until after an unnecessary trial.”  United 

States v. Petrykievicz, 1994 U.S. App. LEXIS 27744 *3 (9th Cir. 1994) (unpub. 
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op.)  The double jeopardy issue would not have arisen but for Appellant 

withholding a motion on a question of law until closing arguments.  If it had been 

made before the presentation of evidence on the merits, jeopardy would have never 

attached in the first place.  Appellant created his own double jeopardy claim, which 

should not be permitted.  Id. 

D. Even if Appellant were acquitted at Driskill I, Appellant was properly tried 
for a different offense at Driskill II. 
 

If this Court accepts Appellant’s argument that extraterritoriality is a merits 

question and that the military judge actually acquitted Appellant, then Appellant 

was still properly tried for a different offense at his second court-martial.  

Appellant contends the government was prohibited from retrying him under a 

different statute without his consent because the offenses in Driskill I and 

Driskill II stemmed from the same conduct.  (App. Br. at 30.)  But “where the 

same act or transaction constitutes a violation of two distinct statutory provisions, 

the test to be applied to determine whether there are two offenses or only one, is 

whether each provision requires proof of a fact which the other does not.”  

Blockburger, 284 U.S. at 304.  The courts use the test set out in Blockburger to 

determine whether offenses charged under two statutes are the same offense for the 

purpose of double jeopardy.  United States v. Dixon, 509 U.S. 688, 113 S. Ct. 2849 

(1993).  In this case, on its face, the charged § 1466A offense required proof of an 

element that the Clause 2, Article 134, UCMJ, offense did not:  that the obscene 
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material was transported in foreign commerce.  (JA at 71).  The charged offense 

under Clause 2 of Article 134, UCMJ, required proof of an element that the 

charged § 1466A offense did not:  that Appellant’s conduct was service 

discrediting.  (JA at 64). 

Appellant asserts that under Rice, “when comparing elements to determine 

what constitutes the same offense, the jurisdictional elements may be ignored,” and 

that “[t]he only difference between the specifications in Driskill I and Driskill II is 

that the former required proof of the jurisdictional element.”  (App. Br. at 31.)  But 

Appellant has just gone to great lengths to argue that the extraterritorial reach of a 

statute is a merits question; not a jurisdictional one.  According to Appellant, the 

government needed to prove that “the offense took place in the special maritime 

and territorial jurisdiction of the United States or in any territory or possession of 

the United States.”  (App. Br. at 22.)  If this element is unrelated to subject matter 

jurisdiction, as appellant claims, then the specification from Driskill I had an 

additional non-jurisdictional element that was not included in the specification in 

Driskill II.   

Appellant relies heavily on Rice for the proposition that “when comparing 

elements to determine what constitutes the same offense the jurisdictional elements 

may be ignored.”  (App. Br. at 31.)  Indeed, in Rice this Court found a second 

prosecution to be barred by double jeopardy despite the fact that the charged Title 
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18 offense required proof of a federal jurisdictional element, while the other 

offense charged under Article 134 instead required proof that the conduct was 

service discrediting.  But this Court emphasized the narrow scope of Rice’s fact-

specific holding.  Id. at 40 n.10.  This Court stated its holding “does not reach 

beyond the ‘unusual facts’ of this case, and thus does not extend to those situations 

where additional substantive elements distinguish an offense charged under Article 

134, UCMJ, from another criminal offense.”  Id.  Appellant’s case is one such 

situation.  If the Clause 3 offense, as charged, required the government to prove the 

possession occurred in the United States, then that distinguishes it from the Clause 

2 offense which contained no such requirement. 

Although Rice can be distinguished from Appellant’s case, this Court could 

also reconsider Rice’s holding and adopt the reasoning of the dissenting opinion.  

Rice, 80 M.J. at 49 (Maggs, J., dissenting).  There is no persuasive reason for 

disregarding the service discrediting element of Article 134 in the Blockburger 

test.  See Id. at 50.  This Court has rejected the proposition that the terminal 

element under Article 134, UCMJ, can be ignored when the government is proving 

their case at trial.  United States v. Phillips, 70 M.J. 161 (C.A.A.F. 2011).  See also 

United States v. Fosler, 70 M.J. 225 (C.A.A.F. 2011) (the terminal element was a 

required element and without its inclusion in the charge appellant did not receive 

proper notice of the offense).  Just last term in United States v. Richard, 82 M.J. 
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473 (C.A.A.F. 2022), this Court again emphasized the importance of the 

government proving the terminal element of Article 134 beyond a reasonable doubt 

and that the terminal element cannot be conclusively presumed.  This Court should 

not on one hand extol the importance of proving the terminal element, and then, on 

the other hand find it to be irrelevant.  Consistent with its precedent, this Court 

should consider the terminal element when comparing statutes in a double jeopardy 

analysis under Blockburger.   

The offenses charged in Driskill I and Driskill II arose from the same 

misconduct.  But, as charged, they were not the same offense because each 

specification required an element that the other did not require.  The Clause 3 

specification required the government to prove a foreign commerce element and – 

according to Appellant’s argument – an element that the possession occurred in the 

United States.  In contrast, Clause 2 required proof of the service discrediting 

element.  Thus, the two offenses are different, and the government did not violate 

the prohibition against double jeopardy in Driskill II by prosecuting Appellant for 

his possession of obscene cartoons. 
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CONCLUSION 

The UCMJ and the Manual establish that the extraterritorial application of a 

statute is an issue that bears directly on the court-martial’s subject matter 

jurisdiction over the offense.  The military judge’s decision to dismiss the offense 

in Driskill I for lack of subject matter jurisdiction was supported by the Manual, 

and it was a legal judgment unrelated to factual guilt or innocence.  The military 

judge never made any findings on the substantive evidentiary issues before the 

court and limited the scope of her analysis to a purely the legal question of 

jurisdiction.  Thus, her dismissal did not equate to a final disposition on the facts or 

an acquittal, and the ruling was not issued over defense objection.  Rather, the 

dismissal was a response to a legal issue raised by the defense.  Under those 

circumstances, the government could lawfully retry Appellant. 

Finally, even if this Court accepts Appellant’s argument that 

extraterritoriality is a merits question and that the military judge actually acquitted 

Appellant, Appellant was still properly tried for a different offense at his second 

court-martial.  The obscene cartoon specifications in Driskill I and Driskill II each 

required proof of a fact that the other did not under Blockburger. 

No relief is warranted because no violation of the Fifth Amendment double 

jeopardy clause or Article 44, UCMJ, occurred.  For these reasons, the United 
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States respectfully requests that this Honorable Court deny Appellant’s claims and 

affirm the opinion of the Air Force Court.  
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