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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 
UNITED STATES,   )  BRIEF ON BEHALF OF  
                               Appellant,  )   THE UNITED STATES  
                 )    
  v.  )     
       )  Crim. App. Dkt. No. 39815  
Airman First Class (E-3),  )   
MANUEL PALACIOS CUETO, USAF, )  USCA Dkt. No. 21-0357/AF  
  Appellee.  )    

 
TO THE HONORABLE, THE JUDGES OF THE 

UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES 
 

ISSUES PRESENTED: 

I. 
 

WHETHER TRIAL COUNSEL COMMITTED 
PROSECUTORIAL MISCONDUCT WHEN THEY 
STATED THAT THEY REPRESENTED “THE 
PURSUIT OF JUSTICE” AND ARGUED JUSTICE 
WOULD ONLY BE SERVED IF APPELLANT WAS 
CONVICTED AND ADJUDGED A SUFFICIENT 
PUNISHMENT? 

 
II. 

 
WHETHER TRIAL DEFENSE COUNSEL WERE 
INEFFECTIVE? 

 
STATEMENT OF STATUTORY JURISDICTION 

 
The Air Force Court of Criminal Appeals (AFCCA) reviewed this case 

under Article 66(d), UCMJ, 10 U.S.C § 866(d) (2019).  This Court has jurisdiction 

over this matter under Article 67(a)(3) UCMJ, 10 U.S.C. § 867(a)(3) (2019).  
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STATEMENT OF THE CASE 
 

At a general court-martial before a panel of officer and enlisted members, 

Appellant was acquitted of one specification of sexual assault and convicted of two 

specifications of abusive sexual contact, in violation of Article 120, Uniform Code 

of Military Justice (“UCMJ”).  (JA at 002.)  The specifications of abusive sexual 

contact included unwanted kissing and touching of MT’s stomach without her 

consent.  (Id.)  The members sentenced Appellant to a bad conduct discharge, to 

perform hard labor without confinement for 90 days, and reduction to the grade of 

E-1.  (Id.)  The convening authority disapproved the adjudged hard labor without 

confinement, and took no additional action on the sentence.  (Id.)   

STATEMENT OF FACTS 
 

Appellant’s Convicted Offenses 
 

MT first met Appellant when he moved into the dorms at Hanscom Air 

Force Base in Massachusetts.  (JA at 104.)  They were both active duty Airmen.  

(Id.)  MT and Appellant became friends and began texting over the following three 

months.  (JA at 105.)  MT was only interested in a platonic friendship with 

Appellant.  (JA at 109.)  MT occasionally invited Appellant to get dinner with her.  

(JA at 110.)  At Appellant’s request, MT went with Appellant to a Honduran 

Restaurant during the Memorial Day Weekend of 2018.  (JA at 111.)  There, she 

tried to make sure she established proper boundaries, so she paid for her own food 

and drinks and refrained from dancing with or touching Appellant.  (JA at 115-19.)   
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After going to the Honduran restaurant, MT and Appellant went to several 

bars, and MT consumed multiple alcoholic drinks.  (JA at 119.)  Appellant then 

drove MT back to base, grabbed a bottle of Pisco, a South American hard liquor, 

and parked behind the Base Exchange where MT drank five or six shots of the 

liquor.  (JA at 121, 125.)  MT sat on top of her car with her feet dangling through 

the sun-roof while Appellant sat in the passenger seat giving her shots of Pisco.  

(JA at 122-24.)  At no point did MT and Appellant discuss having a sexual or 

romantic relationship.  (Id.)  Even so, Appellant began touching and rubbing MT’s 

legs.  (JA at 126.)  MT responded by asking, “Why are you doing that?,” to which 

Appellant responded, “I miss – I just miss touching a woman.”  (Id.)  When MT 

told Appellant to stop, he stopped.  (JA at 127.)  Sometime thereafter, MT lost her 

memory until Appellant escorted her back to their dorm building.  (Id.)   

When Appellant and MT returned to the dorm building, building cameras 

captured their movements.  (JA at 004, 128.)  The Government introduced video 

footage from the building cameras located in the hallway and day room.  (Id.)  The 

footage showed MT so intoxicated that she could not walk without the assistance 

of Appellant.  (JA at 004.)  As she walked along the hallway, MT drunkenly bent 

over and veered toward the wall multiple times, as Appellant tried to hold her 

upright and guide her towards her dorm room.  (Id.)  The video footage showed 

MT bent over as she struggled to stand upright and then stumbled to the ground.  

(Id.)  While MT laid on the ground, Appellant straddled MT and kissed her on the 
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lips.  (Id.)  MT testified that she tried to say no, but conceded that her level of 

intoxication inhibited her ability to communicate as emphatically as she wanted to.  

(JA at 130.)   

When MT walked into her dorm room, she thought she entered alone.  (Id.)  

It was not until she was urinating in the bathroom that she realized Appellant had 

snuck into her dorm room; MT observed Appellant walk into the bathroom, see 

her on the toilet, and then walk out.  (JA at 131.)  MT assumed that when 

Appellant walked out of the bathroom, he also left her dorm room.  (Id.)  She did 

not remember seeing him as she got ready for bed.  (JA at 132.)  MT had on a 

white top, underwear, and shorts when she got into bed.  (JA at 133.)  MT 

testified that as soon as she laid down in her bed, she began to fade out of 

consciousness.  (JA at 135.)  Her last memory before she woke up later that 

morning was feeling Appellant touching her stomach.  (JA at 135-36.)   

When MT woke up the next morning, she observed Appellant sleeping in 

her bed wearing only his underwear.  (JA at 136.)  MT asked “what are you doing 

here?”  (Id.)  She immediately jumped from her bed and asked him, “Did you 

violate me?” (Id.)  Appellant said, “No, I didn’t do anything. I didn’t touch you.”   

(Id.)  MT responded by stating, “Do you realize what you just did?  I mean I was 

under the influence last night.  And you were – you went inside my room without 

my authorization.”  (Id.)  MT kicked Appellant out of her dorm room.  (Id.)  The 

camera located in the hallway captured Appellant leaving MT’s dorm room 



5  

wearing nothing but his shorts and carrying the rest of his clothes in his arms.  (JA 

at 005.)   

Later that same day, as MT felt intense pain in her vaginal area, she decided 

to confront Appellant again.  (JA at 139.)  When MT asked him if he intended to 

have sex with her, Appellant responded by stating, “Yes, I intended having sex 

with you.  But as soon as you passed out I said ‘no, I’m not going to touch you 

anymore.’”  (Id.)   

 Following the day of the incident, Appellant sent MT multiple text messages 

asking for forgiveness.  (JA at 005.)  Among these, Appellant texted, “I can only 

ask you for forgiveness.  I understand that you are feeling really bad and I feel 

miserable for that,” and “I will never commit such stupidity again, I can only ask 

for forgiveness … truly I am really sorry.”  (Id.) 

Days later, Appellant contacted his first sergeant, MSgt RF, and told him 

about the night of the incident.  (JA at 095.)  Appellant described assisting his 

female friend who had trouble walking back to her dorm room due to her level of 

intoxication.  (JA at 096.)  He stated that he was drinking with this friend, and they 

were kissing.  (Id.)  He assisted her as she threw up in her dorm.  (Id.)  He cleaned 

up her vomit, but after he finished, he crawled into her bed with her.  (Id.)   

During the course of the investigation, investigators collected MT’s clothing 

from the night of the incident and subsequently tested it for DNA evidence.  (JA at 

006.)  Testing identified Appellant’s DNA on MT’s underwear and shorts, but 
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none of the DNA identified contained spermatozoa.  (Id.)   

Trial Counsel’s Comments 

During voir dire, the Circuit Trial Counsel (“CTC”) introduced himself to 

the panel: 

Good morning, panel members.  My name is [CTC].  I’m 
the circuit trial counsel and I’m stationed at Langley Air 
Force Base.  I am TDY here to represent the United States 
of America in the pursuit of justice in this case.   
 

(JA at 066.)  Defense counsel did not object to this statement.  (Id.)  The CTC 

repeated this statement during the second round of voir dire.  (JA at 067.)  Defense 

counsel again did not object.  (Id.)  

Immediately prior to opening statements, the military judge specifically 

instructed the panel, “opening statements are not evidence.”  (JA at 068.)   

The Assistant Trial Counsel (“ATC”) stated in his opening statement: 

[I]t’s your job to listen to both sides and review all the 
evidence in this case. . . . you will be able to see text 
messages between the accused and between [MT] where 
the accused is essentially pleading for forgiveness.  And I 
want to quote one of those text messages “You please 
repair the little that can be repaired.”  Now I ask you all to 
repair the little that can be repaired and bring justice to 
[MT] by finding the accused guilty of all charges and 
specifications that he faces today. 
 

(JA at 073.)  Defense counsel did not object.  (Id.)   

Immediately prior to closing arguments, the military judge instructed the 

panel: 
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At this time you will hear argument by counsel, which is 
an exposition of the facts by counsel for both sides as they 
view them.  Bear in mind that the arguments of counsel are 
not evidence.  Argument is made by counsel to assist you 
in understanding and evaluating the evidence, but you 
must base the determination of the issues in this case on 
the evidence as you remember it, and apply the law as I 
instruct you. 

 
(JA at 240.) 
 

During his closing argument, the CTC began with: 

[T]his will be the last time that I speak with [you] before 
this trial becomes yours.  Our duties will be over and your 
duties will begin.  And you will have the ultimate decision 
on what happened in this case and whether justice will be 
served, or whether the accused will be acquitted.  A 
tremendous responsibility.  One that is not easy and one 
that I’m going to attempt to help out with today.   
 

(JA at 241-42.) (Emphasis added.)  The CTC then discussed how the evidence 

presented supported each of the charges.  (JA at 242-66.)  Defense counsel did not 

object to any portion of the CTC’s closing argument.  (Id.)  Instead, the defense 

counsel responded to the statement above by arguing the following: 

If you think there’s a real possibility that he’s not guilty, 
you must give him the benefit of the doubt and find him 
not guilty.   
 
Why am I repeating this?  Because it’s more important 
than ever.  Because I sat there at the table and I listened to 
the prosecutor at the beginning of his closing statement 
utter words that should never come out of a prosecutor’s 
mouth.  He gave you a false choice.  He said “You can 
render justice and find him guilty, or you can find him not 
guilty.” 
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It’s a false choice.  We all swore to defend the Constitution 
of the United States.  And if you think there’s a real 
possibility that he’s not guilty.  And that is justice.  Those 
are words that should never come out of a prosecutor’s 
mouth. 
 

(JA at 268-69.) 
 
 Following defense counsel’s closing, in his rebuttal argument, the CTC 

clarified his earlier statement by stating: 

It’s not a false choice.  It’s a simple choice:  guilty or not 
guilty.  And that decision has to be based upon the 
evidence and the law.  And when that decision is made, 
that’s what we call justice.  And the evidence in this case 
supports guilt beyond a reasonable doubt.  That’s not a 
false choice.  That is justice.  And that is what the evidence 
requires you to do in this case. 

 
(JA at 290-91.)  The defense counsel did not object.  (Id.)  Immediately after 

closing arguments, the military judge reminded the panel “that argument by 

counsel is not evidence” and that “if there is any inconsistency between what 

counsel have said about the instructions and the instruction which [the military 

judge’ gave [the panel], [the panel] must accept [the military judge’s] statement as 

being correct.”  (JA at 295.)  The military judge gave the following instructions to 

the panel:  

Each of you must resolve the ultimate question of whether 
the accused is guilty or not guilty based upon the evidence 
presented here in court, and upon the instructions that I 
will give you. . . Your duty is to determine the facts, apply 
the law to the facts, and determine the guilt or innocence 
of the accused. 
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(JA at 221.)  The military judge also instructed the panel, “The burden of proof is 

on the prosecution to establish the guilt of the accused.”  (JA at 224.)   

 After the military judge’s instructions and deliberations, the panel convicted 

Appellant of two specifications of abusive sexual contact—unwanted kissing and 

touching of MT’s stomach, yet acquitted Appellant of sexual assault, the most 

serious offense.  (JA at 304; JA 350.) 

During the sentencing hearing, ATC argued, “[Y]ou all [have] a duty, you 

all [have] a responsibility to find justice in this case.  And there is no justice 

without an appropriate punishment.”  (JA at 313.)  Defense did not object to this 

statement.  (Id.)  ATC concluded: 

A sufficient punishment that will bring justice here to this 
case, and that will bring some form of closure to [MT] for 
all that she has [] endured in this year-and-a half nightmare 
. . . [is] two years of confinement, reduction to the grade 
of E-1, and a dishonorable discharge.   
 

(JA at 317-18.)  Again, defense made no objection.  (Id.)  Following sentencing 

arguments, the military judge instructed the panel: 

In determining the sentence, you should consider all the 
facts and circumstances of the offenses of which 
[Appellant] has been convicted, and all matters concerning 
[Appellant], whether presented before or after findings. 
 
Your deliberations should focus on a [sic] an appropriate 
sentence for [Appellant] for the offenses of which 
[Appellant] stands convicted.  Your duty is to adjudge an 
appropriate sentence for this [Appellant], based upon the 
offenses for which he has been found guilty, and that you 
regard as fair and just when it is imposed, and not one 



10  

whose fairness depends upon actions that others may or 
may not take in his case. 

 
(JA at 327-29.) 
 

Despite ATC’s sentence request, the panel sentenced Appellant to be 

reduced to the grade of E-1, to perform hard labor without confinement for 90 

days, and to be discharged from the service with a bad-conduct discharge.  (JA at 

350.) 

Appellant’s Sentencing Claims 

Before AFCCA, Appellant raised multiple claims of ineffective assistance of 

counsel.  (JA at 016-21.)  One such claim argued that Appellant’s counsel never 

properly advised him to include in his unsworn statement his mandatory sex 

offender registration or the possibility that he could be administratively discharged 

if he was not punitively discharged.  (JA at 021.)  Appellant made no other claims 

of ineffective assistance of counsel regarding his sentencing case.  (Id.)   

In response to all of Appellant’s claims of ineffective assistance of counsel, 

his trial defense counsel each provided a responsive declaration.  (JA at 046-51.)  

However, specific to Appellant’s claims related to sentencing, only one of his trial 

defense counsel responded to these claims.  (Id.)  That counsel stated he had not 

advised Appellant to include sex offender registration in his unsworn statement.  

(JA at 051.)  He provided no further details or explanation.  (Id.)  

Although Appellant did not mention sex offender registration in his unsworn 
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statement, his trial defense counsel argued before the members that Appellant “is 

now a federal convict for the rest of his life, of a sexual assault offense under 

Article 120.”  (JA at 021.)  During sentencing deliberations, a panel member asked 

the military judge, “what is the impact to [Appellant] as a federal convict” and 

“will he have to register as a sex offender.”  (JA at 022.)  In response to these 

questions, the military judge provided the following instructions:   

Under DoD instructions, when convicted of certain 
offenses, including the offenses here, the accused must 
register as a sex offender with the appropriate authorities 
in the jurisdiction in which he resides, works, or goes to 
school.  Such registration is required in all 50 states, 
though requirements may differ between jurisdictions. 
Thus, specific requirements are not necessarily 
predictable.   
  
It is not your duty to try to anticipate discretionary actions 
that may be taken by the accused’s chain of command or 
other authorities, or to attempt to predict sex offender 
registration requirements, or the consequences thereof.    
  
While the accused is permitted to address these matters in 
an unsworn statement, these possible collateral 
consequences should not be part of your deliberations in 
arriving at a sentence.  Your duty is to adjudge an 
appropriate sentence for the accused, based upon the 
offenses for which he’s been found guilty, that you regard 
as fair and just when it is imposed, and not one whose 
fairness depends on his actions – upon actions that others 
may or may not take in this case.      

  
(R. at 1002.)   

The Air Force Court Opinion  
 

Appellant raised multiple issues before the Air Force Court of Criminal 
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Appeals (AFCCA), including prosecutorial misconduct and ineffective assistance 

of counsel.  (JA at 002.)  Specifically, Appellant claimed the trial counsel team 

improperly stated they represented “the pursuit of justice” and argued that justice 

would only be served if Appellant was convicted and adjudged a sufficient 

punishment.  (Id.)  Appellant also claimed his defense counsel team was 

ineffective for failing to advise him to include in his unsworn statement the 

potential collateral consequences of his conviction, including an administrative 

discharge and sex offender registration.  (JA at 021.) 

The Court analyzed all of trial counsel’s references to “justice.”  (JA at 022-

030.)  It held that while a prosecutor could argue “that justice is required,” 

“justice” must be tethered to the evidence and the burden of proof.  (JA at 029.)  

Of all the references to “justice,” it found only two statements to be in error:  “(1) 

the assistant trial counsel’s opening statement asking the court members to ‘bring 

justice to [MT] by finding [Appellant] guilty of all charges and specifications that 

he faces today;” and “(2) the circuit trial counsel’s comment in argument to the 

court members that their duty was to decide ‘whether justice will be served or 

whether [Appellant] will be acquitted.”  (JA at 027.)  AFCCA assumed trial 

counsel’s use of “justice” lowered the standard of proof and disregarded 

Appellant’s presumption of innocence.  (JA at 029.)  Despite Appellant not 

asserting error of constitutional dimension, the Court applied the heightened 

standard of review as applied in Hills.  (JA at 029.); United States v. Hills, 75 M.J. 
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350 (C.A.A.F. 2016).  Even so, it found trial counsel’s arguments to be harmless 

beyond a reasonable doubt.  (Id.)   

Concerning Appellant’s claims of ineffective assistance of counsel, the 

Court held that “trial defense counsel had no duty to inform the members of 

matters that are an improper consideration for sentencing, much less to do so 

through their client’s unsworn statement.”  (JA at 021.)  It acknowledged “the 

owner of [Appellant]’s unsworn statement” was Appellant, noting on that front, 

Appellant never “allege[d] he wanted to speak to sex-offender registration but was 

counseled against it.”  (Id.)  The Court further noted Appellant never claimed “his 

trial defense counsel failed to inform him of sex offender registration requirements 

so that he could address the matter in his unsworn statement.”  (Id.)  Accordingly, 

the Court found that “trial defense counsel’s actions were reasonable and their 

performance was not measurably below professional standards.”  (JA at 022.) 

Judge Meginley dissented from the majority opinion and found Appellant’s 

trial defense counsel ineffective for failing to advise Appellant to include in his 

unsworn statement information about the recent change to Article 120, UCMJ, as 

well as sex offender registration.  (JA at 036-39.)  Of note, Judge Meginley 

thought it necessary trial defense counsel advise Appellant to include in his 

unsworn statement information about the 2017 NDAA removing “touching of any 

body part” from the definition of abusive sexual contact.  (JA at 036-37.)  Had this 

change to the law been in effect earlier, Appellant would not have been charged 
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under Article 120, and thus would not have been required to register as a sex 

offender.  (JA at 037.)  Judge Meginley believed this was a “conspicuous issue that 

need[ed] to be addressed” in relation to the charges of abusive sexual contact.  (JA 

at 036.)   

SUMMARY OF ARGUMENT 

Improper Argument 
 
The Supreme Court has observed that arguments by a prosecutor “are 

seldom carefully crafted in toto before the event; improvisation frequently results 

in syntax left imperfect and meaning less than crystal clear.”  Donnelly v. 

DeChristoforo, 416 U.S. 637, 646 (1974).  While this observation does not justify 

improper arguments by a prosecutor, it does “suggest that a court should not lightly 

infer that a prosecutor intends an ambiguous remark to have its most damaging 

meaning or that a jury, sitting through lengthy exhortation, will draw that meaning 

from the plethora of less damaging interpretations.”  Id.  Despite the Supreme 

Court’s admonition, AFCCA inferred the worst possible meaning from the trial 

counsel’s references to “justice” in Appellant’s case.  Had trial counsel suggested 

that doing “justice” always or only equates to convicting an accused, their 

references absolutely would have been improper.  But neither trial counsel 

expressly made such a statement, and this Court should assume the panel members 

gave trial counsel’s words a “less damaging interpretation.”  There is currently no 

binding military case law on the propriety of arguing for “justice,” and, as will be 
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described in this brief, civilian courts have reached varying conclusions on when 

arguing for “justice” is permissible.  The parameters for permissibly arguing for 

“justice” are too uncharted in military appellate courts and too nuanced in other 

appellate courts for this Court to find plain and obvious error here.   

Further, any ambiguity from trial counsel’s references to “justice” were 

clarified and corrected during the CTC’s rebuttal.  In his rebuttal, the CTC 

explained that “justice” is a decision of “guilty or not guilty” “based upon the 

evidence and the law,” and the “evidence in this case supports guilt beyond a 

reasonable doubt.”  (JA at 024.)  When viewed in context, this Court should not 

infer the “most damaging meaning” from trial counsel’s use of “justice.”  Based on 

the nuanced line between proper and improper arguments, trial counsel’s 

arguments here referring to “justice” did not amount to plain and obvious error 

under existing law. 

Even if this Court determines plain error occurred, Appellant cannot 

demonstrate prejudice for several reasons.  First, Appellant’s trial defense counsel 

demonstrated the minimal impact this evidence had on the case when he made a 

strategic choice to not object to the CTC’s reference to “justice” in closing 

argument.  Instead, he chose to attack the CTC’s credibility and undermine the 

strength of the CTC’s closing argument.  This not only proved successful, as 

Appellant was acquitted of the most severe offense, but it also avoided a curative 

instruction from the military judge.  Second, despite the fact that the military judge 
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did not give a specific curative instruction for trial counsel’s comments, the 

military judge gave several standard instructions about the burden of proof, the 

presumption of innocence, applying only the military judge’s instructions, and that 

counsels’ arguments are not evidence.  And he repeated it again after closing 

arguments.  Third, the panel’s mixed findings show that the members 

independently assessed the evidence.  The panel acquitted Appellant of the most 

severe offense.  In contrast, the panel convicted Appellant of two offenses, for 

which the supporting evidence was strong.  The offenses of which Appellant was 

convicted were supported by MT’s testimony, video footage, DNA evidence, and 

admissions by Appellant.  The strength of the Government’s case for Appellant’s 

convicted offenses alone should preclude a finding of prejudice.  Lastly, 

Appellant’s light sentence shows trial counsel’s use of “justice” in his sentencing 

argument did not persuade the members.  Thus, this Court can be confident that 

Appellant was convicted and sentenced based entirely on the evidence, and not on 

trial counsel’s use of “justice” in presenting the Government’s case. 

Ineffective Assistance of Counsel

Trial defense counsel did not provide ineffective assistance to Appellant.  

Trial defense counsel should not be required to present collateral consequences, 

such as a possible mandatory administrative discharge, as sentencing evidence.  

This Court acknowledged that “courts-martial are to concern themselves with the 

appropriateness of a particular sentence for an accused and his offense, without 
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regard to the collateral administrative effects of the penalty under consideration.”  

United States v. Talkington, 73 M.J. 212, 215 (C.A.A.F. 2014).  Such collateral 

consequences are not admissible sentencing evidence under R.C.M. 1001.  Id. at 

216.  Thus, refraining from presenting such material cannot be ineffective 

assistance. 

Further, there is no requirement trial defense counsel must advise their 

clients on the contents of an unsworn statement.  The absence of such a 

requirement is unsurprising, since an “unsworn statement is personal to the 

accused.”  Marcum, 60 M.J. at 209.  Indeed, an accused’s unsworn statement 

remains largely “unfettered” and allows for otherwise inadmissible and irrelevant 

material to be included.  Thus, creating an expectation for defense counsel to 

advise on any and all material that can be included would be untenable.  But even 

if there were a requirement to advise on the inclusion of collateral matters in an 

unsworn statement, failure to include such matters could never prejudice an 

appellant since they cannot be considered for sentencing.  Therefore, this Court 

should not find that Appellant’s trial defense counsel provided ineffective 

assistance. 
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ARGUMENT 
 

I. 
 

TRIAL COUNSEL’S COMMENTS IN VOIR DIRE, 
FINDINGS, AND SENTENCING, WHICH DREW 
NO OBJECTIONS FROM DEFENSE, DID NOT 
AMOUNT TO PLAIN ERROR.  EVEN IF THIS 
COURT FINDS THAT CERTAIN PORTIONS OF 
TRIAL COUNSEL’S ARGUMENT AMOUNTED 
TO PLAIN ERROR, APPELLANT HAS NOT 
DEMONSTRATED PREJUDICE. 

 
Standard of Review 

 
Allegations of improper argument and prosecutorial misconduct are 

reviewed de novo.  United States v. Voorhees, 79 M.J. 5, 9 (C.A.AF. 2019).  When 

no objection is made, this Court reviews for plain error.  Id.  (citing United States 

v. Andrews, 77 M.J. 393, 398 (C.A.A.F. 2018).  “The burden of proof under plain 

error review is on the appellant.”  Voorhees, 79 M.J. at 9.  “Plain error occurs 

when (1) there is error, (2) the error is clear or obvious, and (3) the error results in 

material prejudice to a substantial right of the accused.”  Id.  For that reason, this 

Court “must determine: (1) whether trial counsel’s arguments amounted to clear, 

obvious error; and (2) if so, whether there was a reasonable probability that, but for 

the error, the outcome of the proceeding would have been different.”  Id. 

Law 
 

Trial counsel is “charged with being as zealous an advocate for the 

Government as defense counsel is for the accused.”  United States v. McPhaul, 22 
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M.J. 808, 814 (A.C.M.R. 1986), pet denied, 23 M.J. 266 (C.M.A. 1986).  Trial 

counsel “may strike hard blows, [but] he is not at liberty to strike foul ones.”  

United States v. Sewell, 76 M.J. 14, 18 (C.A.A.F. 2017) (quoting Berger v. United 

States, 295 U.S. 78, 88 (1935)).  In this regard, it is appropriate for trial counsel “to 

argue the evidence of record, as well as all reasonable inferences fairly derived 

from such evidence.”  United States v. Baer, 53 M.J. 235, 237 (C.A.A.F. 2000).   

 “[A]rgument by a trial counsel must be viewed within the context of the 

entire court-martial.  The focus of [the] inquiry should not be on words in isolation 

but on the argument as ‘viewed in context.”  Baer, 53 M.J. at 238 (quoting United 

States v. Young, 470 U.S. 1, 16 (1985)).  “[I]t is improper to ‘surgically carve’ out 

a portion of the argument with no regard to its context.”  Baer, 53 M.J. at 238.  

Additionally, “If every remark made by counsel outside of the testimony were 

ground for reversal, comparatively few verdicts would stand, since in the ardor of 

advocacy, and in the excitement of trial, even the most experienced counsel are 

occasionally carried away by this temptation.”  Id. (quoting Dunlop v. United 

States, 165 U.S. 486, 498 (1897)).  To that end, courts have struggled to draw the 

“exceedingly fine line which distinguishes permissible advocacy from 

impermissible excess.”  United States v. Fletcher, 62 M.J. 175, 183 (C.A.A.F. 

2005) (internal citations omitted). 
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Analysis 

Because Appellant failed to object to any argument perceived as improper, 

Appellant forfeited his objections to this issue.  Rules of Court Martial (R.C.M.) 

919(c) (2016 ed.).  For that reason, Appellant has the burden of proof under plain 

error.  Appellant cannot meet his burden in demonstrating plain error or material 

prejudice to a substantial right.     

1.  Trial Counsel’s Comments Discussing ‘“Justice” from Voir Dire to Sentencing 
did not Amount to Plain Error. 

 
Appellant alleges that from voir dire through sentencing argument, trial 

counsel committed prosecutorial misconduct by trying to convince the members 

that only a conviction was consistent with “the pursuit of justice.”  (App. Br. at 31-

36.)  Each statement is addressed in turn. 

a.  Voir Dire 

Appellant first cites the CTC’s introduction during voir dire as evidence of 

prosecutorial misconduct.  The CTC stated: 

Good morning, panel members. My name is [CTC]. I’m 
the circuit trial counsel and I’m stationed at Langley Air 
Force Base.  I am TDY here to represent the United States 
of America in the pursuit of justice in this case.”   
 

(JA at 067.) (Emphasis added.)  Appellant claims this statement began trial 

counsel’s series of “justice” themed remarks and, when combined with trial 

counsel’s later statements, improperly equated “justice” with conviction.  (App. Br. 

at 32.)  But this statement on its own did not equate justice with conviction, and it 
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was neither improper nor impermissible.  See United States v. Castro, 89 F.3d 

1442, 1457 (11th Cir. 1996) (finding no reversible error from the prosecutor’s 

remark, “these fellows here . . . sworn to be prosecutors, to pursue justice.  These 

defense counsel . . . represent their clients . . . and say what they want to help their 

clients.”)  

Because a prosecutor is ethically required to seek justice, a statement 

reflecting that ethical duty is not per se improper.  Air Force Instruction (“AFI”) 

51-110 states, “As a trial counsel, the prosecutor represents both the United States 

and the interests of justice.  The duty of the prosecutor is to seek justice, not 

merely to convict.”  AFI 51-110, Professional Responsibility Program, Attachment 

7, Air Force Standards for Criminal Justice, Standard 3-1.2 (11 Dec. 2018)”); see 

also United States v. Foster, 945 F.3d 470, 472 (6th Cir. 2019) (“[P]rosecutors 

pursue justice by prosecuting on the public’s behalf those accused of violating our 

criminal laws”) (Emphasis added); see also Confirmation Hearing on the 

Nomination of Hon. Sonia Sotomayor, to be an Associate Justice of the Supreme 

Court of the United States, Before the S. Comm. On the Judiciary, 111th Cong. 359 

(2009) (“At its core, the job of a prosecutor is to do justice.”) (Emphasis added).  

Thus, a statement reflecting a prosecutor’s duty neither violates a legal norm nor 

constitutes plain error.   
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b.  Opening Statement 

Appellant also claims error during the Government’s opening statement, 

when ATC asked the members to “bring justice to [M.T.] by finding the accused 

guilty.”  (JA at 073.)  Requesting justice for a victim is not universally regarded as 

improper argument.  The Court of Appeals of Idaho found it permissible for a 

prosecutor to ask the jury to do justice for a victim’s family so long as the request 

was “in the context of argument addressing how trial evidence demonstrates the 

defendant’s guilt.”  State v. Adams, 147 Idaho 857, 864 (Ct. App. 2009).  

Similarly, the Supreme Court of Mississippi found a prosecutor’s appeal for justice 

for the victim and victim’s family was not improper when the prosecutor did not 

appeal to the passion and prejudice of the jury.  Caston v. State, 823 S.2d 473, 495 

(Miss. 2002).1   

In contrast, AFCCA found the ATC’s statement to be erroneous, because it 

was “a plea for a finding based on the interests of the victim, and not on the 

evidence.”  United States v. Palacios Cueto, 2021 CCA LEXIS 239, *48 (A.F. Ct. 

Crim. App. 18 May 2021) (citing United States v. Condon, No. ACM 38765, 2017 

CCA LEXIS 187, at *53 (A.F. Ct. Crim. App. Mar. 10, 2017) (unpub. op.), aff’d, 

77 M.J. 244 (C.A.A.F. 2018)).  But in Condon itself, AFCCA found no error in 

                                                 
1 The United States acknowledges that civilian courts are split on the propriety of 
such arguments.  Appellant’s brief at page 27 offers several cases where courts 
have reached a different conclusion than in Adams and Caston. 
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trial counsel’s argument that the members “should exact ‘justice’ by finding [the 

accused] guilty – a finding that would also assist the victim with the self-blame she 

was experiencing.”  2017 CCA LEXIS 187 at *53.  The Court concluded that the 

argument “did not tie the theme of ‘rendering justice’ to any societal obligation or 

ask the members to protect the victims” and that in suggesting that the verdict 

would set things right, “trial counsel was simply telling the members to follow the 

law.”  Id. at *53-54.  Finally AFCCA found that the argument did not tend to 

inflame the passions of the court members.  Id. at *54. 

The ATC’s comment about justice was brief and not thoroughly developed.  

Given its brevity, it did not appeal to the passion and prejudices of the panel.  It did 

not unduly emphasize any suffering by the victim or attempt to play upon the 

members’ sympathies.  It did not suggest that the members had a societal 

obligation to convict Appellant or ask the members to protect MT.  It did not 

expressly ask the members to convict Appellant only to bring justice to MT rather 

than based on the evidence.  In fact, similar to the Adams case from Idaho, the 

ATC requested “justice” for the victim after telling the members to “listen to both 

sides and review all the evidence” and after pointing to evidence that demonstrated 

Appellant’s guilt.  In light of the Supreme Court’s guidance in DeChristoforo, this 

Court should not infer the “most damaging meaning” from ATC’s remarks about 

justice.  415 U.S. at 647.  There can be no plain and obvious error where there is 

no published military case condemning a statement like ATC’s and where other 



24  

courts have not uniformly agreed that such a statement is improper. 

c.  Closing Argument  

Appellant also points to the CTC’s statement during his closing as further 

indicia of prosecutorial misconduct.  (App. Br. at 34-35.)  The CTC told the panel 

they would have the “ultimate decision on what happened in this case and whether 

justice will be served, or whether the accused will be acquitted.”  (JA at 241-42.)   

 First, this Court should consider whether Appellant waived this alleged error 

at trial.  Waiver is defined as “an intentional relinquishment or abandonment of a 

known right.”  United States v. Gladue, 67 M.J. 311, 313 (C.A.A.F. 2009).  While 

failure to object usually amounts to forfeiture rather than waiver, a court may find 

waiver where the record is otherwise clear that the defense intentionally 

relinquished a known right.  See United States v. Campos, 67 M.J. 330, 333 

(C.A.A.F. 2009); United States v. Yu-Leung, 51 F.3d 1116, 1122 (2d Cir. 1995) 

(finding waiver where it was apparent from the record that a failure to object to 

evidence was a strategic choice). 

Here, trial defense counsel’s own words during closing argument revealed a 

strategic decision to not object to the CTC’s closing remark in order to later paint 

the prosecution as untrustworthy:   

I sat there at the table and I listened to the prosecutor at the 
beginning of his closing statement utter words that should 
never come out of a prosecutor’s mouth.  He gave you a 
false choice.  He said, “You can render justice and find 
him guilty, or you can find him not guilty.”  
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(JA at 269.)  Trial defense counsel’s words show that he recognized the alleged 

error during the argument, but intentionally chose to forego objecting, and instead 

chose to rebut the CTC’s remark.  This strategic decision was the intentional 

abandonment of a known right, and this Court should find waiver.  Appellant 

should not be able to exploit the CTC’s remark during the trial by consciously not 

objecting, and then later gain relief on appeal – especially since his trial defense 

counsel was successful in gaining an acquittal on the most serious offense in the 

case. 

Assuming this Court does not find waiver, this Court should find that the 

CTC’s remark, “whether justice will be served, or whether the accused will be 

acquitted,” does not rise to plain error.  To be sure, the Government acknowledges 

that it would have been plainly improper for the CTC to argue that justice would 

not be served by the members acquitting Appellant, even if they were not 

convinced of his guilt beyond a reasonable doubt.  On the other hand, there is 

nothing improper about the CTC arguing that the facts of the case are so strongly 

and so clearly establish proof beyond a reasonable doubt that, under such 

circumstances, justice requires returning a guilty verdict.  See People v. Homer 

Herbert Banks, 1997 Mich. App. LEXIS 1552, *4 (Ct. App. 9 May 1997) (holding 

a prosecutor can ask a jury to “do justice” as long as it is “based upon the 

overwhelming facts presented at trial.”) 
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Here, the CTC’s statement was not well-articulated and “less than crystal 

clear,” to quote the Supreme Court in DeChristoforo.  415 U.S. at 647.  From the 

statement alone, it was uncertain how the CTC defined “justice” or on what basis 

he believed a conviction equates to justice.  But the entire record provides much 

needed clarity and meaning.   

In his rebuttal argument, the CTC clarified what he meant by his earlier 

statement: 

It’s a simple choice:  guilty or not guilty.  And that 
decision has to be based upon the evidence and the law.  
And when that decision is made, that’s what we call 
justice.  And the evidence in this case supports guilt 
beyond a reasonable doubt.  That’s not a false choice.  That 
is justice.  And that is what the evidence requires you to 
do in this case. 

 
(JA at 290-91.)  While Appellant takes issue with the CTC’s rebuttal and argues it 

furthers trial counsel’s theme of “pursuit of justice,” there is nothing improper or 

impermissible about it.  (App. Br. at 36.); See Fuller v. State, 2013 Ind. App. 

Unpub. LEXIS 863, at *29-30 (Ind. Ct. App. 2013) (finding it was not improper 

for prosecutor to ask the jury to “do justice” where he “essentially claimed that the 

State had met its burden of proof and ‘justice’ would be accomplished by 

convicting” the accused); see also Henderson v. State, 248 So. 3d 992, 1038 (Ala. 

Crim. App. 1997) (no error “when a prosecutor encouraged a jury to follow the 

law, do its duty, and do justice by convicting the defendant.”)  The CTC’s 

clarification in rebuttal accurately reflected the military judge’s instructions to the 
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panel to answer the: 

ultimate question of whether the accused is guilty or not 
guilty based upon the evidence presented here in court, and 
upon the instructions that I will give you. . . Your duty is 
to determine the facts, apply the law to the facts, and 
determine the guilt or innocence of the accused. 
 

(JA at 221.) (Emphasis added).   

In addition to incorporating the military judge’s instructions, the CTC 

properly tied his appeal “to do justice” to the evidence presented at trial by saying, 

“the evidence in this case supports guilt beyond a reasonable doubt . . . that is 

justice.  And that is what the evidence requires you to do in this case.”  (JA at 290-

91.)  See People v. Scott, No. 320232, 2015 Mich. App. LEXIS 1020, at *4 (Mich. 

Ct. App. 2015) (finding “a prosecutor’s request for the jury to “do justice” may not 

be an improper civic duty argument if it is tied to the evidence presented at trial.”)  

Thus, the CTC’s rebuttal statements properly tied his request to “do justice” with 

the military judge’s instructions and the evidence presented. 

Ultimately, the CTC’s rebuttal statements corrected and clarified his earlier 

closing remark.  This Court has held that an argument by trial counsel must be 

viewed within the context of the entire court-martial rather than in isolation.  Baer, 

53 M.J. at 238.  When viewed in context, the CTC’s rebuttal statements answered 

the questions posited from his earlier closing remark – what is “justice” and on 

what basis does conviction constitute justice?  The CTC defined “justice” as a 

verdict decided “based upon the evidence and the law” and he argued that 
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conviction constituted “justice” when “the evidence [] supports guilt beyond a 

reasonable doubt.”  (JA at 290.)  This clarification provided the necessary context 

to the CTC’s earlier closing argument.  And it demonstrates why this Court should 

not give the CTC’s earlier comment about justice “it’s most damaging meaning” 

by interpreting it to mean justice can never be served by an acquittal. 

When viewed from that contextual lens, the CTC’s earlier ambiguous 

closing remark did not amount to plain error.  Although initially “less than crystal 

clear,” it did not divert the panel “from its duty to decide the case on the evidence 

by injecting issues broader than the guilt or innocence of [Appellant] under the 

controlling law.”  Young, 470 U.S. 1, n. 7 (1985).  Instead, the CTC’s remark was 

integrated into a request for conviction based entirely on the evidence presented at 

trial.  Thus, this Court should not find that this remark rose to plain error.  

 d.  Sentencing Argument 

Finally, Appellant takes issue with trial counsel’s sentencing argument as 

further evidence of an improper argument.  (App. Br. at 40.)  In his sentencing 

argument the ATC argued, “[Y]ou all [have] a duty, you all [have] a responsibility 

to find justice in this case.  And there is no justice without an appropriate 

punishment.”  (JA at 313.)  He then concluded by stating: 

A sufficient punishment that will bring justice here to this 
case, and that will bring some form of closure to [M.T.] 
for all that she has [] endured in this year-and-a half 
nightmare . . . [is] two years of confinement, reduction to 
the grade of E-1, and a dishonorable discharge.   
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(JA at 317-18.)   

First, AFCCA correctly found that ATC’s equating of justice with an 

“appropriate sentence” was not improper.  (JA at 027.)  It was a fair and 

appropriate statement.  An appropriate sentence is congruent with justice.  See 

United States v. Thompson, 9 M.J. 166, 166-167 (C.M.R. 1980) (acknowledging 

that a panel should arrive at an appropriate and just sentence).  Second, reminding 

the panel members that they have a duty “to find justice in this case,” was also 

permissible.  Asking a “jury to do justice and perform its duty” is not improper.  

Freeman v. Dunn, No. 2:06-CV-122-WKW, 2018 U.S. Dist. LEXIS 109697, at 

*85 (M.D. Ala. July 2, 2018); see also United States v. Bailey, 123 F.3d 1381, 

1401 (11th Cir. 1990) (A prosecutor’s appeals to the jury to act as “the conscience 

of the community” are not impermissible when they are not intended to inflame).  

Third, it is not improper to tether justice to a particular sentence.  While there is 

not much military case law on this issue, other civilian courts have not found such 

statements in the context of requesting the death penalty to be improper.  See 

People v. Bradford, 939 P.2d 259, 284 (Cal. 1997) (finding the prosecutor’s 

statement that “justice demands an execution” was not improper); see also Hogan 

v. State, 139, P.3d 907, 935 (Okla. Crim. App. 2006) (holding the appellant failed 

to show plain error from the prosecutor’s remarks that justice required the death 

penalty).  Although this is not a death penalty case, like Bradford and Hogan, the 
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ATC similarly linked “justice” to a particular sentence.  Although Bradford and 

Hogan are not binding, this Court should similarly hold that arguing that justice 

requires a particular sentence falls within the range of permissible arguments.   

  Finally, Appellant attempts to shoehorn other complaints outside the granted 

issue.  Specifically, he claims the ATC improperly characterized Appellant’s 

behavior as predatory.  (App. Br. at 40.)  He also disagrees with ATC’s 

characterization of the facts.  (App. Br. at 41.)  But this falls outside of the granted 

issue as it has no bearing on whether trial counsel’s references to “justice” 

constituted improper argument.  Even so, ATC’s reference to Appellant’s 

“predatory behavior” was simply a reasonable inference that the members could 

draw from the evidence.  The mere fact that Appellant disagrees with the 

characterization does not make it plain error – Appellant’s trial defense counsel 

was free to offer an alternate characterization of the evidence during his own 

sentencing argument. 

  e.  The “Justice” theme 

  Appellant essentially argues that putting all of trial counsel’s statements 

together, one could perceive the message conveyed was that the prosecution sought 

justice for the victim, and justice could only mean a conviction.  (App. Br. at 33-

36.)  Appellant contends that from that lens, the CTC’s voir dire introduction –that 

he was “here to represent the United States of America in the pursuit of justice”—

could be interpreted to further that message.  (App. Br. at 34.) 
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But the CTC ultimately clarified his point about “justice’ in his rebuttal 

argument, and under these circumstances this Court should not find the totality of 

the Government’s references to “justice” to amount to plain and obvious error.  

Appellant, who has the burden under a plain error standard, has pointed to no 

binding military case law finding prosecutorial misconduct under similar facts.  As 

this Court has stated, “the absence of controlling precedent favorable to appellant 

demonstrates that the error, if any, was not plain error.”  United States v. Akbar, 74 

M.J. 364, 399 (C.A.A.F. 2015) (citing United States v. Tarleton, 47 M.J. 170, 172 

(C.A.A.F. 1997)).   

A survey of the case law cited in Appellant’s brief and the case law the 

United States cites here shows that the law surrounding when a prosecutor can 

argue for “justice” is highly nuanced.  To give further examples, in United States v. 

Zielie, the Eleventh Circuit court found the following argument to neither be 

improper nor of such a nature to affect the substantial rights of the defendants: 

These people are on trial, and [defendant] deserves to be 
found guilty for everything he did and I’m here to do 
justice, yes, sir, I am, and I’m also here, contrary to what 
Mr. Wilson said, to win.  And the reason I want to win with 
respect to [defendant], because if I win that’s justice.  

 
734 F.2d 1447, 1460 (11th Cir. 1984) (Emphasis added), abrogated on other 

grounds by United States v. Chestang, 849 F.2d 528, 531 (11th Cir. 1988).  The 

11th Circuit reasoned that the argument fell “safely on the legal side of the line 

between improper expression of the prosecutor’s opinion and appropriate 
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conclusion to be drawn from the evidence.”  Id. at 1461.   

Other courts have tied potential impropriety in arguing for “justice” to 

whether the prosecutor attempted to inflame the passions of the jury.  The Court of 

Appeals of Washington held that a prosecutor’s argument that justice required 

conviction was not improper because it was not inflammatory.  State v. Parker, 

2001 Wash. App. LEXIS 1945, *18-18 (2001).  Specifically, it found that appeals 

to the jury to “act as a conscience of the community” is proper so long as the 

“comments are not specifically designed to inflame the panel.”  Id.  

In Appellant’s case, each of trial counsel’s references to “justice” was brief 

and not well-developed.  None of the remarks incorporated disparaging comments 

or injected new facts or issues.  The remarks did not overly dramatize the suffering 

of the victim.  In short, they were not calculated to inflame the passions of the 

court members or to ask the members to decide the case on something other than 

the evidence.  This Court should therefore not infer the most sinister meaning from 

trial counsel’s references to “justice.”  In light of the dearth of binding military law 

condemning such statements about “justice,” this Court should decline to find plain 

error. 

2.  ‘Harmless beyond a reasonable doubt’ is not an appropriate standard of 
review, as the trial counsel did not misstate the standard of proof.  
 
AFCCA did not apply the appropriate prejudice standard.  Instead, it applied 

the “harmless beyond a reasonable doubt” standard on the basis that trial counsel’s 
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arguments were of a constitutional dimension.  (JA at 029.)  It interpreted trial 

counsel’s alleged equating of justice to a conviction to reduce the Government’s 

burden of proof to something lower than proof beyond a reasonable doubt and to 

disregard presumption of innocence.  (Id.)  But the CTC did not misstate or put 

forth a different standard of proof other than “beyond a reasonable doubt.”  At 

issue, the CTC made the following statement: 

The Government has no obligation to prove its case with 
100 percent mathematical certainty.  The world doesn’t 
work like that.  If that were the standard, there would be 
no justice.  The standard is proof beyond a reasonable 
doubt. 

 
(JA at 264-65.)  Appellant specifically claims the CTC’s statement that “the 

Government has no obligation to prove its case with 100 percent mathematical 

certainty” in conjunction with its theme of “bringing justice” muddled the standard 

of proof.  (App. Br. at 39.)  But this Court has found similar statements to not be 

error.  In United States v. Meeks, this Court found the military judge’s instructions 

that “proof beyond a reasonable doubt” is not “necessarily an absolute or 

mathematical certainty” was not in error.  41 M.J. 150, 155 (C.A.A.F. 1994); see 

also United States v. Loving, 41 M.J. 213, 281 (C.A.A.F. 1994); Washington v. 

Sec’y, 2021 U.S. Dist. LEXIS 181920, * 24 (M.D. Fla. 23 Sept. 2021) (finding no 

ineffective assistance of counsel for failing to object to the prosecutor’s statement 

that “reasonable doubt was not a hundred percent certainty” because it was not an 

improper statement).   
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But even assuming this statement muddled or confused the standard of 

proof, the CTC then clarified that the Government had the burden to prove the 

charged offenses “beyond a reasonable doubt.”  (JA at 265.)  The military judge 

repeatedly instructed the panel that the prosecution had the burden of proof to 

prove the elements of each offense beyond a reasonable doubt. (JA at 224, 228, 

229, 237, 239, & 240.)  The military judge also reminded the panel members that 

Appellant was presumed to be innocent.  (JA at 221.)  This Court presumes that 

court-martial members follow a military judge’s instructions.  United States v. 

Stewart, 71 M.J. 38, 42 (C.A.A.F. 2012).  Appellant provided this Court no reason 

to believe the members applied the wrong standard of proof or were even confused 

by the CTC’s statement.   

Even so, Appellant likens this case to Hills and advocates that this Court 

should apply the “harmless beyond a reasonable doubt” standard of review.  (App. 

Br. at 36-37.)  Specifically, he claims this case is like Hills as the “members were 

confronted with contradictory statements on the law that would have reasonably 

left them confused.”  (App. Br. at 36-37.)  But the Supreme Court has required a 

higher standard than a mere possibility of jury confusion in order to find 

constitutional error.  In the context of jury instructions, the Supreme Court has 

asserted, “a jury instruction is unconstitutional if there is a reasonable likelihood 

that the jury understood the instruction to allow conviction without proof beyond a 

reasonable doubt.”  Tyler v. Cain, 533 U.S. 656, 659 (2001).  The Supreme Court 
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clarified that “the proper inquiry is not whether the instruction ‘could have’ been 

applied unconstitutionally, but whether there is a reasonable likelihood that the 

jury did so apply it.”  Id. at 659, n. 1 (internal citation omitted) (emphasis in 

original).  Following this logic, this Court should not find constitutional error 

unless there was a reasonable likelihood that the panel members did interpret trial 

counsel’s statements to lower the burden of proof.  In light of the CTC’s 

clarification and invocation of the “beyond a reasonable doubt” standard prior to 

the members’ beginning deliberation, there is no reasonable likelihood that the 

members understood the CTC to be arguing for a lower burden of proof.  Thus, this 

Court should evaluate this issue as non-constitutional error. 

3. Appellant cannot demonstrate how trial counsel’s arguments referring to 
justice’ materially prejudiced a substantial right.   

 
Even if these comments rose to the level of plain error, “reversal is 

warranted only when the trial counsel’s comments, taken as a whole, were so 

damaging that we cannot be confident that the members convicted the appellant on 

the basis of the evidence alone.”  Sewell, 76 M.J. at 19 (quoting United States v. 

Hornback, 73 M.J. 155, 160 (C.A.A.F. 2014)).  Appellant has not met his burden 

of showing material prejudice to a substantial right.   

This Court looks to three factors when making a determination of whether 

an improper argument prejudiced an appellant; those factors include: “(1) the 

severity of the misconduct, (2) the measures adopted to cure the misconduct, and 
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(3) the weight of the evidence supporting the conviction[s].”  Fletcher, 62 M.J. at 

184.   

In analyzing the first Fletcher factor, assuming some of trial counsel’s 

arguments amounted to plain error, the severity of the misconduct must have been 

low as Appellant made no effort to object to any of trial counsel’s arguments.  See 

Gilley, 56 M.J. at 123 (“[T]he lack of defense objection is some measure of the 

minimal impact of a prosecutor’s improper comment.”)  In any event, as 

previously discussed, trial defense counsel strategically chose not to object to the 

CTC’s closing argument rather than allowing the military judge to ameliorate any 

possible prejudice to Appellant with a curative instruction.  Thus, Appellant’s 

tactical decision to counter, rather than object to trial counsel’s earlier argument 

should not be held against the United States.  See United States v. Norwood, 81 

M.J. 12, 24 (C.A.A.F. 2021) (Sparks, J., dissenting) (“Defense counsel in this case 

was best situated to determine which parts of trial counsel’s argument were worth 

objecting to and which were not.”)  By reminding the members that trial counsel’s 

argument was a “false choice” and that if the members “think there’s a real 

possibility that [Appellant is] not guilty, you give him the benefit of the doubt and 

you find him not guilty,” trial defense counsel further mitigated any impact trial 

counsel’s argument may have otherwise had on the members.  (JA at 269.)   

Additionally, the arguments made were not so severe as to materially 

prejudice a substantial right.  As AFCCA noted, the ATC’s request for bringing 
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justice to MT was not pervasive; it was stated only one time.  (JA at 028.)  The 

CTC’s statement about acquitting Appellant or doing justice was then properly 

clarified in rebuttal.  While the trial counsel’s “justice” comments may have been 

inartful when viewed in isolation, they were not so severe to warrant reversal.   

Turning now to the second Fletcher factor, the military judge properly 

instructed the panel on the law.  Both before and after closing arguments, the 

military judge instructed the members that:  (1) “arguments of counsel are not 

evidence” and members “must base the[ir] determination of the issues in the case 

on the evidence as [they] remember it and apply the law” in accordance with the 

military judge’s instructions; and (2) “if there is any inconsistency between what 

the counsel say and [the Military Judge’s instructions, [they] must follow [his] 

instructions.”  (JA at 221 & 241.)  He then repeated the instruction after trial 

counsel’s rebuttal argument, before the court closed for deliberation.  (JA at 296.)  

Appellant argues that the military judge effectively provided a “judicial stamp of 

approval,” but ignores that this was primarily Appellant’s own doing because he 

did not object at all during trial counsel’s arguments.  (App. Br. at 37)  “It is the 

duty of . . . [defense counsel] to ferret out improper argument, object thereto, and 

seek corrective action . . .”  United States v. Toro, 37 M.J. 313, 318 (C.M.A. 

1993); see also Voorhees, 79 M.J. at 15 (“[D]efense counsel [] owe a duty to their 

clients to object to improper arguments early and often.”).  

Absent evidence to the contrary, this Court presumes that court-martial 
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members follow a military judge’s instructions.  United States v. Stewart, 71 M.J. 

38, 42 (C.A.A.F. 2012).  Appellant points to the members’ varying levels of 

experience, but offers no evidence to rebut this presumption.  (App. Br. at 37-40).  

This Court should presume the members followed the military judge’s instructions, 

further removing any danger of unfair prejudice.   

We turn finally to the third Fletcher factor regarding the strength of the 

evidence supporting the convictions.  In cases of prosecutorial misconduct, the 

strength of the United States’ case may, in and of itself, establish lack of prejudice.  

Pabelona, 76 M.J. at 12.  The evidence against Appellant was strong.  For the 

unwanted kissing charge, the Government presented video footage, which showed 

MT drunkenly fall on the ground whilst Appellant straddled and kissed her.  (JA at 

004.)  The Government also called both MT and Appellant’s first sergeant to 

corroborate what occurred in this video footage.  (JA at 095 & 098.)  Appellant’s 

first sergeant testified that Appellant admitted kissing MT2 while she was heavily 

intoxicated.  (JA at 096-97.)  And MT testified that she tried to push Appellant 

away when he kissed her “because [she] didn’t want to get touched by him.”  (JA 

at 129.)  She said she tried to say no or at least “what [she] could,” but was 

impaired by alcohol.  (JA at 130.)   

                                                 
2  MSgt RF, the first sergeant, said that Appellant never identified the girl as MT, 
but described the same occurrences as the night in question involving MT.  (R. at 
442.) 
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For the unwanted stomach touching charge, the Government presented 

forensic evidence showing Appellant’s DNA on MT’s underwear and shorts.  (JA 

at 006.)  The Government also presented MT’s testimony, in which MT described 

her last memory before passing out -- Appellant touching her stomach.  (JA at 135-

36.)  MT also testified that when she woke up the next morning, Appellant was 

sleeping in her bed wearing nothing other than his boxers.  (JA at 136.)  She 

promptly kicked him out before he could put his clothes back on.  (Id.)  When MT 

confronted Appellant the following day about possibly having sex with her, 

Appellant said, “Yes, I intended having sex with you.  But as soon as you passed 

out I said ‘no, I’m not going to touch you anymore,’” corroborating that he touched 

MT at some point while in bed with her.  (JA at 139.) (Emphasis added.)  The 

evidence also included video footage showing Appellant following MT into her 

dorm room and Appellant leaving her dorm room the next morning wearing 

nothing but his boxers and carrying his other clothes.  (JA at 005.)  The video 

footage shows MT’s level of intoxication during the offenses – she was so 

intoxicated she could barely walk without falling over and repeatedly ran into the 

walls.  (JA at 004.)  The evidence demonstrated not only that MT was in no state to 

consent to any sexual activity, but also that Appellant kissed and touched MT with 

an intent to arouse his sexual desires.   

By contrast, Appellant was acquitted of the most serious charge—sexual 

assault, for which there was less corroborating evidence.  MT could not recall 
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whether sex occurred, Appellant never admitted to having sex with MT, and there 

was no DNA evidence inside of MT.  The panel’s mixed findings show that the 

panel was less swayed by trial counsel’s arguments and more swayed by the 

weight of the evidence.  This should reassure this Court the members properly 

weighed the evidence and independently assessed Appellant’s guilt without regard 

to trial counsel’s arguments.  See Sewell, 76 M.J. at 19; Pabelona, 76 M.J. at 12.  

The members’ acquittal reflects that they were able to weigh all evidence presented 

to them and distinguish which elements they believed the United States proved 

beyond a reasonable doubt.  Thus, any improper comments could not have 

influenced the panel’s deliberations or findings.   

The panel’s adjudged sentence should also reassure this Court that the 

members gave little weight to trial counsel’s sentencing argument.  Although the 

ATC requested the panel sentence Appellant to two years of confinement, 

reduction to the grade of E-1, and a dishonorable discharge, the panel only 

sentenced Appellant to reduction to the grade of E-1, hard labor without 

confinement for 90 days, and a bad conduct discharge.  (JA at 317-18, 336.)  

Consequently, the ATC’s sentencing argument did not unduly sway the members 

to adjudge a harsher sentence. 

Ultimately, Appellant cannot not meet his burden of establishing the 

prejudice prong of the plain error test.  Considering the mixed verdict and 

relatively light sentence returned, this Court can be confident that the members 
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convicted and sentenced Appellant on the basis of the evidence alone, and not 

based on any allegedly improper arguments.    

In sum, taken as a whole, in context, trial counsel’s remarks did not amount 

to plain error under the specific circumstances of this case.  Plain error is a high 

standard for Appellant to meet.  The absence of controlling precedent, the approval 

of similar arguments by many civilian courts, and the panel’s mixed findings and 

light sentence clearly demonstrate that Appellant has not satisfied his burden.  

Thus, the United States respectfully requests this Honorable Court deny 

Appellant’s requested relief. 

II.  

APPELLANT’S TRIAL DEFENSE COUNSEL 
WERE NOT INEFFECTIVE. 

 
Standard of Review  

  
Claims of ineffective assistance of counsel are reviewed de novo.  United 

States v. Gutierrez, 66 M.J. 329, 330-31 (C.A.A.F. 2008).  

Law 

Ineffective assistance of counsel claims are analyzed under the test set out 

by the Supreme Court:  “(1) whether counsel’s performance fell below an objective 

standard of reasonableness; and (2) if so, whether, but for the deficiency, the result 

would have been different.”  Gutierrez, 66 M.J. at 331 (C.A.A.F. 2008) (citing 

Strickland, 466 U.S. 668) (other citations omitted)).  An appellant has the burden 
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to demonstrate “both deficient performance and prejudice.”  Id. (citation omitted).    

Courts begin this analysis “presum[ing] that the lawyer is competent” with 

“the burden rest[ing] on the accused to demonstrate a constitutional violation.”  

United States v. Cronic, 466 U.S. 648, 658 (1984).  This Court reframed the 

Strickland standard by asking:  “1) Are appellant’s allegations true; if so, ‘is there a 

reasonable explanation for counsel’s actions’?  2) If the allegations are true, did 

defense counsel’s level of advocacy ‘fall measurably below the performance…  

[ordinarily expected] of fallible lawyers’?  (3) If defense counsel was ineffective, is 

there ‘a reasonable probability that, absent the errors,’ there would have been a 

different result?”  United States v. Gooch, 69 M.J. 353, 362 (C.A.A.F. 2011) 

(citing United States v. Polk, 32 M.J. 150, 153 (C.M.A. 1991)).    

Rule for Court-Martial (R.C.M.) 1001(d) allows the defense to “present 

matters in rebuttal of any material presented by the prosecution and the crime 

victim, if any, and may present matters in extenuation and mitigation regardless 

whether the defense offered evidence before findings.”  In conjunction with 

presenting sentencing matters, an “accused may testify, make an unsworn 

statement, or both in extenuation, in mitigation, to rebut matters presented by the 

prosecution, or to rebut statements of fact contained in any crime victim’s sworn or 

unsworn statement . . .”  R.C.M 1001(d)(2)(A). 

An accused’s right to make an unsworn statement, “while not wholly 

unconstrained, has been broadly construed.”  United States v. Grill, 48 M.J. 131, 
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133 (C.A.A.F. 1998).  “The general rule concerning collateral consequences is that 

courts-martial are to concern themselves with the appropriateness of a particular 

sentence for an accused and his offense, without regard to the collateral 

administrative effects of the penalty under consideration.”  United States v. Griffin, 

25 M.J. 423, 424 (C.M.A. 1988).  Collateral consequences do not constitute 

R.C.M. 1001 material, and as a result, they cannot be considered for sentencing 

purposes.  Talkington, 73 M.J. at 216.  Rather, the proper focus of sentencing 

should be on the offense and the character of the accused.  Id.  The military judge 

has the discretion to “prevent the waters of the military sentencing process from 

being muddied by an unending catalogue of administrative information.”  Id.  

Analysis 

1. Trial defense counsel were not ineffective for not presenting evidence 
about Appellant possibly facing a mandatory administrative discharge 
should he not be punitively discharged.   
 

Appellant claims trial defense counsel were ineffective for failing to admit 

sentencing evidence that Appellant could face a mandatory administrative 

discharge if he did not receive a punitive discharge.3  (App. Br. at 53.)  First and 

foremost, Appellant did not present this claim to AFCCA.  (App. Br. at 54-55, 

dated 19 November 2020.)  For that reason, Appellant’s trial defense counsel were 

                                                 
3  Air Force Instruction 36-3208, Administrative Separation of Airmen, (dated July 
9, 2004, incorporating through Change 7, July 2, 2013) permits waivers should the 
member meet the six retention criteria.   



44  

never provided an opportunity to respond to this claim in their declarations ordered 

by AFCCA.  As this Court held in Melson, an allegation of ineffective assistance 

of counsel must be specifically rebutted before the validity of appellant’s assertion 

can be evaluated.  United States v. Melson, 66 M.J. 346, 349 (C.A.A.F. 2008).  

Therefore, this Court should not find there was ineffective assistance of counsel 

without first affording the trial defense counsel the opportunity to respond. 

Regardless, evidence of a possible mandatory administrative discharge is not 

appropriate sentencing material.  Appellant’s asserts a mandatory administrative 

separation has a “direct and causal relation with the sentence” because if he was 

not adjudged a punitive discharge then he would face a mandatory separation, 

making the discharge the result of the sentence; not his conviction.  (App. Br. at 

54.)  But this argument is unpersuasive.  While Appellant’s convicted offenses 

certainly qualified for a mandatory administrative discharge, there was no 

guarantee he would have been administratively separated.  AFI 36-3208, Paragraph 

6.63, allows a service member to seek waiver from the mandatory separation 

process.  Assuming Appellant’s chain-of-command believed Appellant met the 

retention criteria, Appellant would have been retained.  Id. at Para. 5.55.  There 

was no assurance that, absent a punitive discharge, he would have been 

administratively discharged.  Thus, that administrative process does not have such 

a “direct and causal relation” with Appellant’s sentence.  Allowing such attenuated 

possibilities to be presented as sentencing evidence would muddy “the waters of 
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the military sentencing process” by an “unending catalogue of administrative 

information.”  Rosato, 32 M.J. at 96. 

Further, this Court should also reject Appellant’s claim that a mandatory 

administrative discharge is akin to the loss of retirement benefits, which can be 

introduced at sentencing.  (App. Br. at 54.)  This Court has differentiated the two.  

In Tschip, this Court permitted the military judge to instruct that an administrative 

discharge was a collateral matter that could be disregarded in sentencing.  United 

States v. Tschip, 58 M.J. 275, 277 (C.A.A.F. 2003).  In Talkington, this Court 

defined collateral consequences as “a penalty for committing a crime, in addition 

to the penalties included in the criminal sentence.”  73 M.J at 215.  This Court then 

listed administrative discharges as a collateral consequence that could not be 

considered for sentencing.  Id. at 216 (also listing rehabilitation programs).  This 

Court then juxtaposed that list with the loss of retirement benefits, noting that it 

could directly be affected not by the conviction, but the imposition of a punitive 

discharge.  Id. at 217.  In contrast, an administrative discharge is triggered by the 

offense itself, not by the imposition of a punitive discharge.  See AFI 36-3208, 

Para. 5.47.4.  Thus, an administrative discharge is not the same as the loss of 

retirement benefits. 

Lastly, despite Appellant’s claim, a mandatory administrative discharge 

cannot be considered by the sentencing authority.  (App. Br. at 54.)  In United 

States v. Bedania, this Court characterized mandatory administrative discharge 
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proceedings as a collateral consequence of a court-martial conviction.  12 M.J. 373 

(C.M.A. 1982).  Collateral matters “do not constitute R.C.M. 1001 material.”  

Talkington, 73 M.J. at 216 (citing Rosato, 32 M.J. at 96).  While an accused may 

discuss an administrative discharge in an unsworn statement, it “should not be 

considered for sentencing.”  Talkington, 73 M.J. at 216.  Consequently, if an 

administrative discharge cannot not be considered for sentencing, it cannot be 

ineffective assistance for defense counsel to refrain from presenting such 

information.  And there is no prejudice.  Appellant cannot demonstrate how the 

outcome would have been different had his counsel presented such matters.  

Because even if trial defense counsel had presented information regarding 

Appellant possibly receiving a mandatory administrative discharge, that evidence 

could neither be admitted nor considered by the panel members.  United States v. 

Quesinberry, 31 C.M.R. 195, 198 (U.S. C.M.A. 1962).  Thus, failing to attempt to 

admit inadmissible sentencing material cannot constitute ineffective assistance of 

counsel.   

2. Trial defense counsel was not ineffective for not advising Appellant to 
discuss in his unsworn statement information about sex offender 
registration, administrative discharge, or a change in the law no longer 
categorizing Appellant’s conduct as sexual offenses under Article 120. 

 
Appellant claims his counsel should have advised him to talk about three 

collateral matters in his unsworn statement:  (1) that he may have been 

administratively separated had he not received a punitive discharge; (2) that he was 
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required to register as a sex offender; and (3) that, but for the delay in the 

implementation of the NDAA 2017, Appellant would not have been charged with 

abusive sexual contact, and thus, he would not have had to register as a sex 

offender.  (App. Br. at 53.)   

A.  Administrative Discharge and Sex Offender Registry 

Appellant claims his trial defense counsel were ineffective for not advising 

him to mention an administrative discharge or sex offender registration in his 

unsworn statement.  (App. Br. at 55, 58.)  Appellant argues that even if the panel 

were instructed to not consider such matters, “there was no risk . . . having 

Appellant reference it in his unsworn statement.”  (Id. at 55.)  On that basis, he 

avows there was no tactical reasons not to mention it.  (Id.at 55, 58.)  But that is 

not the standard for finding counsel ineffective.  Instead, Appellant must show that 

counsel’s performance fell below an objective standard of reasonableness. 

Gutierrez, 66 M.J. at 331.  Appellant has not pointed to any objective standard 

requiring trial defense counsel to advise their clients on the content of an unsworn 

statement.  In fact, there is zero precedent finding counsel ineffective for not 

advising a client to include inadmissible collateral consequences in an unsworn 

statement.   

This Court has never held that defense counsel should advise an accused to 

include inadmissible collateral consequences in an unsworn statement.  To the 

contrary, this Court recognized that “an unsworn statement is personal to the 
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accused.”  Marcum, 60 M.J. at 209.  In conjunction, there is no guidance as to the 

required level of counsel involvement in a client’s unsworn statement.  So it has 

not been established by any military appellate court that failure to advise on the 

inclusion of inadmissible collateral matters in unsworn statements constitutes 

ineffective assistance of counsel.  Thus, Appellant’s trial defense counsel could not 

be constitutionally ineffective for failing to raise what would have been a “cutting-

edge claim.”  United States v. Beauge, No. 21-0183, __ M.J. __, slip. op.at 17, n. 

17 (C.A.A.F 2022).   

Further, there is neither a requirement nor an expectation of inclusion of 

collateral matters in an unsworn statement.  This Court has held that an accused 

“may raise a collateral consequence in an unsworn statement.”  Talkington, 73 M.J. 

at 213 (Emphasis added).  However, this Court clarified that collateral 

consequences are not appropriate matters to be considered in sentencing.  Id. at 

215-16.  It is inconceivable that counsel could be ineffective for failing to advise a 

client include such matters from an unsworn statement when ultimately the 

sentencing authority cannot consider those matters.  For that reason, trial defense 

counsel’s performance could not have been deficient for failing to meet a non-

existent standard.  

Notably, despite Appellant’s suggestion, there is no evidence Appellant 

desired to mention sex offender registration in his unsworn statement.  (App. Br. at 

59.)  Appellant suggested that inclusion of sex offender registration in his unsworn 
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statement had “clear importance to him,” yet his trial defense counsel never 

advised him on the subject.  (Id.)  But as noted by AFCCA, Appellant never 

“allege[d] he wanted to speak to sex-offender registration but was counseled 

against it” or claimed “his trial defense counsel failed to inform him of sex 

offender registration requirements so that he could address the matter in his 

unsworn statement.”  (JA at 021.)  Had Appellant felt so strongly about addressing 

sex offender registration in his unsworn statement, he could have consulted with 

his counsel or included it in his unsworn statement.   

Assuming this Court required defense counsel to advise their clients to 

include inadmissible collateral matters in an unsworn statement, it would create an 

intolerable strain on defense counsel.  This Court has repeatedly acknowledged 

that an accused can include material in his unsworn statement that cannot 

otherwise be presented as sentencing evidence.  Unsworn statements allow an 

accused to present inadmissible and irrelevant material.  Grill, 48 M.J. at 132.  

Needless to say, an accused seemingly may go beyond the scope of R.C.M. 

1001(d)(2)4 and present information that is not relevant as mitigation, extenuation, 

or rebuttal in an unsworn statement.  See United States v. Barrier, 61 M.J. 482, 486 

(C.A.A.F. 2005) (acknowledging that the appellant could present a statement that 

                                                 
4  R.C.M. 1001(d)(2) limits an unsworn statement to rebuttal of matters presented 
by prosecution, rebuttal of a victim’s unsworn or sworn statement, extenuation 
matters, or matters in mitigation.   
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included information that was “not otherwise relevant as mitigation, extenuation, 

or rebuttal” and went “beyond the scope of R.C.M. 1001).  That said, if an 

unsworn statement remains largely “unfettered” and allows for otherwise 

inadmissible and irrelevant material, then the sky is the limit of what can be 

included in an accused’s unsworn statement.  Requiring defense counsel to advise 

their clients about the endless number of possible collateral and unwise 

inadmissible matters that could be included in an unsworn statement, would create 

an inappropriate and overly burdensome standard.  This Court should refrain from 

doing so. 

B.  The Delay in the Implementation of the 2017 NDAA 

Appellant claims his counsel were ineffective for failing to advise him to 

reference the “delay in the implementation of the 2017 NDAA,” which caused 

Appellant to be charged under Article 120 instead of a different UCMJ provision.  

(App. Br. at 56-57.)  Once again, Appellant failed to raise this claim at AFCCA.  

As a result, his trial defense counsel never had an opportunity to respond to this 

claim, and this Court cannot grant Appellant relief without hearing from trial 

defense counsel.  See Melson, 66 M.J. at 349.  Even so, Appellant’s claims are not 

colorable claims of ineffective assistance of counsel.   

Appellant argues the delay of the passage of the 2017 NDAA should have 

been put before the members.  (App Br. at 57.)  But this matter was not proper 

R.C.M. 1001 material as it was neither extenuating nor mitigating.  It has no causal 
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relationship to Appellant’s sentence or even his conviction.  Appellant was 

convicted under the law in effect when Appellant committed the offenses.  

Subsequent changes to the law have no bearing on his sentence.  Thus, it should 

not have been considered for sentencing.  Talkington, 73 M.J. at 216.  As stated 

above, this Court should not find it ineffective to refrain from advising a client to 

include irrelevant and inadmissible matters in an unsworn statement.  As this is a 

case of first impression, counsel could not be constitutionally ineffective for failing 

to raise a new claim.  Beauge, slip. op. at 17, n. 17.   

Further, Appellant relies on Judge Meginley’s dissent to support the 

supposition that had Appellant included a reference about the delay, the military 

judge might have decided not to instruct the members to disregard it.  (App. Br. at 

58.)  This argument would create an untenable requirement for trial defense 

counsel to advise their clients on matters beyond the scope of R.C.M. 1001 with 

the hopes that the military judge opts not provide an instruction.  That cannot be 

the standard.  This Court has held that courts-martial are to only concern 

themselves with the appropriateness of a particular sentence, not the collateral 

administrative effects of the penalty.  Griffin, 25 M.J. at 424.  This holding stands 

irrespective of any instruction crafted by the military judge.  Thus, there cannot be 

an objective standard of performance based on the possibility that the panel is not 

instructed to place collateral matters in context.  
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 C.  Prejudice 

Appellant cannot demonstrate he suffered any prejudice since the panel 

could not consider any collateral consequences for Appellant’s sentence.  As this 

Court has noted, “courts-martial are to concern themselves with the 

appropriateness of a particular sentence for an accused and his offense without 

regard to the collateral administrative effects of the penalty under consideration.”  

Talkington, 73 M.J. at 215.  For that reason, the military judge is permitted to 

instruct the members to disregard any reference to collateral matters.  Id.; see also 

Tschip, 58 M.J. at 277.  Therefore, if a panel cannot consider collateral matters to 

construct a sentence, there cannot be any expectation that had Appellant mentioned 

his sex offender registration, administrative discharge, or the delay of the NDAA 

of 2017 in his unsworn statement, it would have affected his sentence.  Thus, 

Appellant cannot meet his burden in showing there would have been a different 

outcome and has failed to demonstrate prejudice.  See Gooch, 69 M.J. at 362.   

Further demonstrating the lack of prejudice, the panel was made aware of 

the requirement for Appellant to register as a sex offender.  As AFCCA noted, trial 

defense counsel argued that Appellant “is now a federal convict for the rest of his 

life.”  (JA at 021.)  Presumably as a result, one of the panel members asked the 

military judge “what is the impact to [Appellant] as a federal convict” and “will he 

have to register as a sex offender.”  (JA at 022.)  The military judge then provided 

the Talkington instruction, which informed the panel that Appellant would be 
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required to register as a sex offender.  (JA at 039-40.)  Consequently, the panel 

members were aware that Appellant would be required to register as a sex 

offender.  The panel was provided with the same information it would have had if 

Appellant had disclosed he would be a registered sex offender in his unsworn 

statement.  And that information came from the military judge, which arguably 

carries more weight than had it come from Appellant.  As a result, the outcome of 

trial would not have been different.  Thus, there is no evidence of prejudice.  

In sum, because sex offender registration, mandatory administrative 

discharge, and the delay in the passage of the NDAA of 2017 are collateral 

consequences of a conviction alone and “ha[ve] no causal relationship to the 

sentence imposed for the offense,” Appellant could not have suffered any prejudice 

from not discussing those matters in his unsworn statement.  Talkington, 73 M.J. at 

217.  As a result, Appellant has not met his burden for establishing ineffective 

assistance of counsel. 

CONCLUSION 

WHEREFORE the United States respectfully requests this Honorable Court 

deny Appellant’s requested relief and affirm the decision of Air Force Court of 

Criminal Appeals. 
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