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Issue Presented 

DID THE LOWER COURT CREATE AN 
UNREASONABLY BROAD SCOPE OF THE 
PSYCHOTHERAPIST-PATIENT PRIVILEGE BY 
AFFIRMING THE MILITARY JUDGE’S DENIAL OF 
DISCOVERY, DENYING REMAND FOR IN CAMERA 
REVIEW, AND DENYING APPELLANT’S CLAIM OF 
INEFFECTIVE ASSISTANCE OF COUNSEL? 

Statement of Statutory Jurisdiction 

The Navy-Marine Corps Court of Criminal Appeals had jurisdiction under 

Article 66, Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 866 (2012), 

because Appellant’s approved sentence included one year or more of confinement.  

This Court has jurisdiction over this case under Article 67(a)(3), UCMJ, 10 U.S.C. 

§ 867(a)(3) (2012). 

Statement of the Case 

A panel of Members sitting as a general court-martial convicted Appellant, 

contrary to his pleas, of sexual abuse of a child, in violation of Article 120b, 

UCMJ, 10 U.S.C. § 920b (2012).  The Members sentenced Appellant to reduction 

to pay grade E-1 and confinement for one year.  The Convening Authority 

approved the sentence as adjudged and ordered it executed.  

On direct appeal, a Navy-Marine Corps Court of Criminal Appeals panel 

affirmed the findings and sentence.  United States v. Beauge, No. 201900197, 2021 

CCA LEXIS 9, at *26 (N-M. Ct. Crim. App. Jan. 11, 2021).   



2 
 

Appellant timely petitioned this Court for review on March 12, 2021, and 

filed his Petition on April 5, 2021.  This Court granted review on May 14, 2021.  

Appellant filed his Brief and the Joint Appendix on August 4, 2021.  

Statement of Facts 

A. The United States charged Appellant with sexually abusing a child. 
 
 The United States charged Appellant with sexual abuse of a child by 

committing a lewd act—specifically, rubbing the Victim’s clitoris, “humping” her 

stomach and inner thigh, and kissing and putting his tongue in her mouth.  (Charge 

Sheet, Sept. 17, 2018.) 

B. In a pretrial Motion, Appellant moved to compel production of the 
Victim’s confidential communications with her psychotherapist.  The 
Military Judge denied the Motion. 

 
 Appellant moved to compel production of “all communications” between the 

Victim and her psychotherapist that led to the psychotherapist’s report of child 

sexual abuse against Appellant.  (J.A. 307.)  The Government opposed the Motion.  

(J.A. 328–32.) 

1. As mandated by Florida state law, the Victim’s psychotherapist 
reported the Victim’s sexual abuse allegations against 
Appellant to Florida’s Central Abuse Hotline.  Pretrial, 
Appellant received a copy of this Hotline Report and the 
Confidential Investigative Summary generated from it. 

 
 The United States provided Appellant with a copy of two reports:  (1) a 

Hotline Report, based on the Victim’s psychotherapist’s call to Florida’s Central 
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Abuse Hotline, and (2) a “Confidential Investigative Summary” report generated 

from the Hotline Report.  (J.A. 307–09, 313, 322.)  These documents summarized 

the Victim’s statement that Appellant  

  

(J.A. 313, 322.) 

2. Appellant submitted a “Motion to Compel Discovery under 
M.R.E. 513,” citing the need for “more details” as to what the 
Victim shared in confidential communications with her 
psychotherapist.  

 
 Appellant moved the court to order production of “records of 

communications between [the Victim] and [her psychotherapist,   (J.A. 

291–306; 312.)  Appellant asserted that those communications would “provide 

more details that are essential to fully understanding what [the Victim] reported at 

which times to which people.”  (J.A. 310–11.) 

 Appellant noted that Ms. D’s report to the Central Abuse Hotline “was 

required under Florida law, which imposed a duty on to report the 

information contained in [the Victim’s] communication.”  (J.A. 310.)  Citing 

“section 201 of Chapter 39 of Title V of the 2013 Florida Statutes,” Appellant 

noted that “‘any person who knows, or has reasonable cause to suspect, that a child 

is abused . . . shall report such knowledge or suspicion to [the Central Abuse 

Hotline.]”  (J.A. 310.) 
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 Given Florida’s duty to report, Appellant argued, the Mil. R. Evid. 513(d)(3) 

exception applied to “communications by the Victim to  and that those 

communications were therefore not privileged.  (J.A. 310.)   

 Appellant acknowledged that, even if his Motion were denied, he could 

confront the Victim with the Hotline Report and the Confidential Investigative 

Summary, both of which noted that the Victim claimed Appellant  

  (J.A. 82–84, 313, 322.)  Trial Defense 

Counsel stated, “[W]e can certainly ask the question, ‘You told  that he 

 on a couple occasions[].’”  (J.A. 82.)   

3. The United States responded that Mil. R. Evid 513(d)(3) only 
required the state-mandated reports to be disclosed, not the 
entirety of the Victim’s privileged psychotherapist 
communications.  

 
The United States responded that the Mil. R. Evid. 513(d)(3) exception only 

extended to communications that the psychotherapist was mandated by Florida 

state law to report.  (J.A. 295–96, 328–332.) 

4. The Military Judge denied Appellant’s Motion, concluding that 
Florida law only required that Appellant be provided the  
state-mandated reports. 

 
The Military Judge denied Appellant’s Motion in a written Ruling.   

(J.A. 333–38.) 
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a. The Military Judge found that the Victim asserted her privilege 
with respect to her psychotherapist communications and that 
the Victim did not waive that privilege. 

 
 The Military Judge found that, “after reporting the incident to her school 

Guidance Counselor, the Victim saw a psychotherapist,   (J.A. 334.)  The 

Victim “disclosed by [Appellant]” to  who reported   

the abuse to Florida’s child abuse hotline in accordance with Florida’s mandated 

reporting requirements.  (Id.)  The report led to an investigation and the charges 

against Appellant.  (Id.)   

 The Victim asserted privilege over her communications with her 

psychotherapist and did not waive that privilege.  (Id.)  The Victim completed a 

forensic interview “detailing her alleged abuse.”  (Id.) 

b. The Military Judge concluded that Florida’s duty to report 
required limited reporting necessary to “initiate a safety 
assessment for alleged victims and start an investigation.” 

 
 The Military Judge found that the Mil. R. Evid. 513(d)(3) exception only 

applies to that information that is required by state law to be reported.  (J.A. 338.)  

The Military Judge concluded that the disclosure requirement under Mil. R. Evid. 

513(d)(3) were coterminous with the scope of Florida’s duty to report law.  (J.A. 

336–38.) 

 The Military Judge found that a Florida psychotherapist was only required to 

report information “necessary to communicate the abuse to the appropriate 
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authority/agency.”  (J.A. 336.)  He concluded that the purpose of Florida’s duty to 

report law was “to initiate a safety assessment for alleged victims and start an 

investigation process.”  (Id.)  The Military Judge found that Florida law provided 

psychotherapists “a vehicle to be able to report to the [Central Abuse Hotline] 

without violating their professional responsibilities.”  (J.A. 337.) 

 The Military Judge concluded that Florida state law permits disclosure of 

“the Confidential Investigative Summary and associated records generated 

therefrom” if a court, after in camera review, determines those documents are 

necessary.  (Id.) 

Because Appellant “ha[d] already received the Confidential Investigative 

Summary” at the time of his Ruling, the Military Judge concluded that the United 

States had already met its obligations because Mil. R. Evid. 513(d)(3) “does not 

pierce the psychotherapist-patient privilege” beyond that limited disclosure.  (J.A. 

337–38.) 
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C. At trial, the United States offered testimony of two witnesses. 
 

1. The Victim testified that Appellant sexually assaulted her 
multiple times during the summer of 2014. 

 
a. On direct-examination, the Victim testified that 

Appellant sexually abused her when she was twelve by 
putting his tongue in her mouth, rubbing her buttocks, 
and touching her clitoris and vagina. 

 
 The Victim testified that Appellant, her uncle, abused her multiple times 

while she lived with him in the summer of 2014.  (J.A. 106–200.)  The Victim was 

twelve-years-old and lived with Appellant because her parents were going through 

financial difficulties.  (J.A. 106–09.).  Shortly after she began living with 

Appellant, he told the Victim it was not fair that he was taking care of her and not 

“getting anything back.”  (J.A. 113.)  Appellant then kissed the Victim on the lips, 

putting his tongue in her mouth.  (J.A. 113–14.)  Over the next few months, 

Appellant repeatedly sexually abused the Victim by putting his hands up her shirt, 

rubbing her lower back, touching her buttocks under her pants, kissing her, 

touching her clitoris and vagina, and having her “hump him” by “rub[bing] 

[herself] against his pelvic area.”  (J.A. 125–26, 128, 136.)  This would go on for 

ten to fifteen minutes, and Appellant would tell the Victim “thank you” and send 

her back to the room she shared with her cousin.  (J.A. 126, 131, 138.) 
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The sexual abuse happened throughout Appellant’s home and ended when 

the Victim left Appellant’s house approximately four weeks after she arrived.  

(J.A. 113, 128, 133, 137–138, 188–89.) 

 The Victim reported the abuse to her mother in August, 2014, and to her 

school counselor approximately two years later.  (J.A. 139, 196–97.) 

b. On cross-examination, Trial Defense Counsel confronted the 
Victim with inconsistent statements but did not confront her 
with the “attempted penetration” statement contained in the 
state-mandated reports. 

 
 Trial Defense Counsel cross-examined the Victim regarding inconsistencies 

in the number of people present in the home while Appellant sexually abused her.  

(J.A. 144–45, 184–85.)  Trial Defense Counsel also highlighted inconsistencies 

regarding her recollection as to the number of times Appellant had abused her.  

(J.A. 189–90.)  Trial Defense Counsel did not ask the Victim if she told  that 

Appellant attempted .  (See J.A. 144–91.)  

c. On redirect, the Victim recalled telling the Investigators 
that Appellant never inserted anything into her vagina. 

 
 On redirect, the Victim testified that when investigators from Child 

Protective Services had asked if Appellant had ever inserted anything into the 

Victim’s vagina and she had responded “no.”  (J.A. 192–93.) 
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d. On re-cross, Trial Defense Counsel did not ask the 
Victim if she had ever told her psychotherapist or anyone 
else that the Appellant had  her. 

 
 On re-cross, Trial Defense Counsel did not confront her with the  

 statement from the state-mandated reports. 

2. The Victim’s Mother testified that the Victim told her about the 
sexual assault. 

 
 The Victim’s Mother corroborated that she sent her children to live with 

Appellant, her brother, because her house was in foreclosure.  (J.A. 202–03.)  The 

Victim told her mother that Appellant had “touched her private part[s]” while she 

was living with him.  (J.A. 204–05.) 

D. Appellant presented testimony from his three children who also lived 
with him during the summer of 2014. 

 
 Appellant’s two sons testified that, during the summer that the Victim lived 

with their family, they never saw the Victim alone with Appellant.  (R. 561, 577.)  

One son testified that his sister and the Victim “never [left] each other’s side.”  (R. 

575.) 

 Appellant’s daughter testified that, during the summer of 2014, she shared a 

room with the Victim.  (R. 588.)  Appellant, when home, stayed in his room most 

of the time.  (R. 596.)   
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E. Closing arguments focused on the credibility of the Victim. 
 
 Trial Counsel argued that the case “comes down to the credibility of the 

witnesses in the case.”  (J.A. 233.)   

 Trial Defense Counsel stated:  “There is no politically-correct way to put 

this: [the Victim] lied to you.”  (J.A. 240.)  He argued that the Victim was unclear 

on how many times Appellant had abused her—“Every night?  Maybe 6 times?  

Maybe 20 times?”  (J.A. 242.)  Trial Defense Counsel argued that the 

inconsistency from the Victim evidenced “a teenager forgetting about the details of 

the story she made up.”  (J.A. 242–44.)  Trial Defense Counsel argued that the 

Victim made inconsistent statements and asked Members, “[a]re those consistent?  

Absolutely not.  They’re not consistent because this story never happened.”  (J.A. 

242.)  

F. The Members convicted Appellant and sentenced him. 
 
 Members found Appellant guilty of two specifications of sexual abuse of a 

child, acquitted him of one specification of sexual abuse of a child, and sentenced 

him to be reduced to the grade of E-1 and confined for one year.  (J.A. 256–57.)  
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Argument 

THE PLAIN LANGUAGE OF MIL. R. EVID. 513 
REQUIRES THAT ANY PRODUCTION OR 
DISCLOSURE UNDER AN ENUMERATED 
EXCEPTION BE “NARROWLY TAILORED.”  THE 
MILITARY JUDGE DID NOT ERR IN LIMITING 
DISCLOSURE UNDER THE “DUTY TO REPORT” 
EXCEPTION TO ONLY THAT INFORMATION 
REQUIRED BY FLORIDA STATE LAW TO BE 
PRODUCED.  FURTHER, TRIAL DEFENSE 
COUNSEL WAS NOT INEFFECTIVE WHERE 
NEITHER MIL. R. EVID. 513(d)(2) NOR THE 
CONSTITUTION PROVIDED ANY OTHER MEANS 
TO COMPEL DISCLOSURE OF THE REMAINDER OF 
THE VICTIM’S PRIVILEGED COMMUNICATIONS. 

A. The standard of review is de novo. 

 “This court reviews questions of statutory interpretation de novo.”  United 

States v. Sager, 76 M.J. 158, 161 (C.A.A.F. 2017). 

B. Congress mandated that any production or disclosure under Mil. R. 
Evid. 513 must be narrowly tailored “to only the specific records or 
communications” that meet the requirements for one of the seven 
enumerated exceptions. 

1. Appellate courts construe Military Rules of Evidence using 
principles of statutory interpretation.  The plain meaning of a 
provision is determined in the context of the entire Rule. 

“It is a well-established rule that principles of statutory construction are used 

in construing the Manual for Courts-Martial in general and the Military Rules of 

Evidence in particular.”  United States v. Custis, 65 M.J. 366, 370 (C.A.A.F. 2007) 

(citations omitted).  “‘The first step is to determine whether the language at issue 



12 
 

has a plain and unambiguous meaning with regard to the particular dispute in the 

case.’”  United States v. McPherson, 73 M.J. 393, 395 (C.A.A.F. 2014).   

“‘The inquiry ceases if the statutory language is unambiguous and the 

statutory scheme is coherent and consistent.’”  Id.; accord Sager, 76 M.J. at 161 

(plain meaning ascertained by “ordinary meaning of the language,” its context, 

“and the broader statutory context”).  “A provision that may seem ambiguous in 

isolation is often clarified by the remainder of the statutory scheme . . . because 

only one of the permissible meanings produces a substantive effect that is 

compatible with the rest of the law.”  United Sav. Ass’n of Tex. v. Timbers of 

Inwood Forest Assocs., 484 U.S. 365, 371 (1988) (citations omitted). 

Only if a rule remains unclear after construing its plain language does a 

court turn to legislative history to resolve the ambiguity.  See Sager, 76 M.J. at 

161; see also Antonin Scalia & Bryan A. Garner, Reading Law: The Interpretation 

of Legal Texts 436 (2012) (plain-meaning rule applied “without recourse to policy 

arguments, legislative history, or any other matter extraneous to the text—unless 

this application leads to an absurdity”).   
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2. Mil. R. Evid. 513 prevents disclosure of psychotherapist-patient 
communications in courts-martial absent patient consent or an 
applicable exception.  Mil. R. Evid. 513(e)(4), which Congress 
mandated, requires that any disclosure under an exception “be 
narrowly tailored.”     

 
Military Rule of Evidence 513 provides a general privilege for 

communications between a psychotherapist and patient if made “for the purpose of 

facilitating diagnosis or treatment of the patient’s mental or emotional condition.”1  

(J.A. 49 (Mil. R. Evid. 513(a), Manual for Courts-Martial, United States (2016 ed.) 

(M.C.M.).)  Absent voluntary disclosure or consent, (see J.A. 47 (Mil. R. Evid. 

510)), “[a] patient has a privilege to refuse to disclose and to prevent any other 

person from disclosing a confidential communication” with a psychotherapist, 

(J.A. 49 (Mil. R. Evid. 513(a)).   

Subdivision (d) provides seven enumerated exceptions to the 

psychotherapist-patient privilege.  Mil. R. Evid. 513(d)(1)-(7).  The second 

exception removes the privilege, inter alia, “when the communication is evidence 

of child abuse.”  Mil. R. Evid. 513(d)(2).  The third exception removes the 

privilege when, inter alia, “state law . . . imposes a duty to report information 

contained in a communication.”  Mil. R. Evid. 513(d)(3).   

                                                 
1 Though the granted issue references the “scope of the psychotherapist-patient 
privilege,” it more precisely deals with the scope of two exceptions to the privilege, 
Mil. R. Evid. 513(d)(2)–(3). 
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Subdivision (e) provides the procedure for determining which records or 

communications may be produced or disclosed under an enumerated exception.  

Mil. Rule. Evid. 513(e)(4).  There, the President explicitly limits any “production 

or disclosure” by requiring they be “narrowly tailored to only the specific records 

or communications, or portions of such records or communications, that meet the 

requirements for one of the enumerated exceptions.”  Id.   

Congress mandated that the President include this express limitation, which 

became effective in 2015.  (See J.A. 43 (Carl Levin and Howard P. “Buck” 

McKeon National Defense Authorization Act (NDAA) for Fiscal Year 2015, Pub. 

L. No. 113-291, 128 Stat. 3292, 3369, Sec. 537 (2014)).)  While this Court has 

previously discussed aspects of Mil. R. Evid. 513(d) exceptions,2 it has never 

construed its scope since Congress mandated and the President promulgated Mil. 

R. Evid. 513(e)(4). 

 
 
 
 
 

 

                                                 
2 See, e.g., United States v. Custis, 65 M.J. at 366; United States v. Jenkins, 63 M.J. 
426, 426 (C.A.A.F. 2006); United States v. Harding, 63 M.J. 65, 65 (C.A.A.F. 
2006); United States v. Clark, 62 M.J. 195, 196 (C.A.A.F. 2005); United States v. 
Rodriguez, 54 M.J. 156, 156 (C.A.A.F. 2000). 
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C. A plain language analysis of the “duty to report” exception requires 
that it be construed in the context of the entire Rule.  This includes 
Mil. R. Evid. 513(e)(4), a provision mandated by Congress that 
explicitly requires “any production or disclosure” pursuant to an 
enumerated exception be “narrowly tailored.”  The Military Judge did 
not abuse his discretion applying this statutory limitation to the Mil. 
R. Evid. 513(d)(3) “duty to report” exception. 

1. The plain meaning of Mil. R. Evid. 513 requires that any 
production or disclosure under the “duty to report” exception be 
“narrowly tailored” to information contained in the state-
mandated report. 

 When interpreting a rule, this Court consistently looks not only to the 

specific language at issue, but also construes that language in context.  See Sager, 

76 M.J. at 161; see also, United States v. Kohlbek, 78 M.J. 331 (C.A.A.F. 2019) (to 

construe Rule 707(a), it “must be understood in the context of the entire rule”) 

(citing Timbers of Inwood Forest, 484 U.S. at 371 for proposition that “[s]tatutory 

construction . . . is a holistic endeavor.”)).  This “whole-text” canon of statutory 

interpretation “calls on the judicial interpreter to consider the entire text, in view of 

its structure and of the physical and logical relation of its many parts.”  Reading 

Law at 167 (noting failure to follow this canon is one of the most common 

interpretative faults). 

Important in this endeavor is a rule’s use—or failure to use—words of 

exclusion or limitation.  See, e.g., United States v. Schloff, 74 M.J. 312, 314 

(C.A.A.F. 2015) (interpreting statute, noting it contained “no limiting or qualifying 

words”); see also United States v. Gaddis, 70 M.J. 248, 258 (C.A.A.F. 2011) (J. 
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Effron, concurring) (noting lack of “express words of exclusion or limitation” 

when interpreting Mil. R. Evid. 412).  

Here, because the Victim’s communications meet the requirements of Mil. 

R. Evid 513(a), “they are privileged unless they otherwise fall under an exception 

to that rule.”  See Custis, 65 M.J. at 369.  And while Mil. R. Evid. 513(d)(3) in 

isolation could be read as a categorical exception to the privilege—as Appellant 

urges—it could also be fairly read to operate more narrowly, as the lower court 

held, to remove the privilege only as to that “information contained in a 

communication” that state law compels disclosed.  Compare (Appellant’s Br. at 

14–18, Aug. 4, 2021 (exception is broad)), with Beauge, 2021 CCA LEXIS 9, at 

*11 (exception is narrow); and (J.A. 338 (Military Judge reaching same 

conclusion)).   

Just as in Kohlbek, context clarifies the conflict:  When the “duty to report” 

exception is construed alongside Mil. R. Evid. 513(e)(4)—as it must be, see Sager, 

76 M.J. at 161—three textual indicators compel the conclusion that exceptions to 

the psychotherapist-patient privilege operate narrowly.  First, Mil. R. Evid. 

513(e)(4) applies broadly to “any production or disclosure” under an enumerated 

exception to Rule 513.  Id. (emphasis added).   

Second, if production or disclosure is permitted, Mil. R. Evid. 513(e)(4) 

requires it to be “narrowly tailored,” meaning “no broader than absolutely 
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necessary.”  Narrowly tailored, Black’s Law Dictionary (9th ed. 2010).  Here, 

because Florida’s duty to report law mandates reporting of allegations of child 

sexual abuse, (J.A. 335–36), and permits disclosure of the resulting Hotline Report 

and Investigative Summary, (see J.A. 337), disclosure to Appellant of the 

Investigative Summary and Hotline Reports—and no more—is narrowly tailored 

to meet the requirement of Mil. R. Evid. 513(d)(3).  As the Military Judge 

concluded, the disclosure requirements under Mil. R. Evid. 513(d)(3) are 

coterminous with the scope of Florida’s duty to report law.  (J.A. 338).  Requiring 

more would violate Congress’s mandate to narrowly tailor.  

And third, the general/specific canon instructs that, when in conflict, a 

specific provision prevails over a general one.  See, e.g., United States v. Dinger, 

77 M.J. 447, 453 n.6 (C.A.A.F. 2018) (referencing the canon); Loving v. United 

States, 68 M.J. 1, 26 (C.A.A.F. 2009) (applying it); United States v. Yarbrough, 55 

M.J. 353, 356 (C.A.A.F. 2001) (same).  Here, subsection (e)(4)—a specific 

provision—restricts applicability of exceptions “to only the specific records or 

communications, or portions of such records or communications, that meet the 

requirements for one of the enumerated exceptions . . . .”  Mil. R. Evid. 513(e)(4) 

(emphasis added).  These “limiting or qualifying words” necessarily effect the 

meaning of Mil. R. Evid. 513(d)(3), a general provision.  See Schloff, 74 M.J. at 

314. 
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In sum, the plain language of Mil. R. Evid. 513 compels courts to “narrowly 

tailor” the application of the duty to report exception to “only the specific records” 

that meet the exception’s requirements—here, the “information contained in a 

communication” reported under state law.  Mil. R. Evid. 513(d)(3), (e)(4).  The 

Military Judge correctly found that narrow tailoring only required disclosure of the 

“Confidential Investigative Summary” and that the United States had already met 

its obligations because Mil. R. Evid. 513(d)(3) “does not pierce the 

psychotherapist-patient privilege” beyond that limited disclosure.  (J.A. 337–38.) 

2. The surplusage canon requires that every word and provision of 
Rule 513 to be given effect.  Appellant’s suggested reading 
would result in de facto repeal of subsection (e)(4), which 
Congress mandated. 

 In Sager, this Court reviewed whether the Article 120, UCMJ, prohibition 

against making sexual contact with a person who is “asleep, unconscious, or 

otherwise unaware” created a single theory of liability or three separate theories.  

76 M.J. at 161.  This Court chose the latter interpretation because the single theory 

interpretation would render “asleep,” unconscious,” and “or” mere surplusage.  Id. 

at 162.  “‘The canon against surplusage is strongest when an interpretation would 

render superfluous another part of the same statutory scheme.’”  Id. (quoting Yates 

v. United States, 135 S. Ct. 1074, 1085 (2015)); see also Reading Law at 174 (“[I]t 

is no more the court’s function to revise by subtraction than by addition.”).   



19 
 

Here, the surplusage canon compels a narrow reading of the scope of Rule 

513(d) exceptions to give effect to subsection (e)(4)’s narrow tailoring 

requirement.  In arguing for a broader interpretation of the duty to report exception, 

Appellant fails to mention subsection (e)(4), much less construe its impact on 

subsection (d)(3).  (See Appellant’s Br. at 12–18.)  The surplusage canon precludes 

Appellant’s interpretation—rendering Mil. R. Evid. 513(e)(4) superfluous—just as 

it precluded adopting the single theory of liability in Sager.  76 M.J. at 161–62. 

3. Interpreting Rule 513 to require narrow tailoring of production 
under an exception does not lead to absurd results. 

 
The absurdity doctrine will “override the literal terms of a statute only under 

rare and exceptional circumstances.”  Crooks v. Harrelson, 282 U.S. 55, 60 (1930).  

“‘[A] departure from the letter of the law’ may be justified to avoid an absurd 

result if ‘the absurdity . . . is so gross as to shock the general moral or common 

sense.’”  United States v. McPherson, No. 21-0042, 2021 CAAF LEXIS 710, at 

*17 (C.A.A.F. Aug. 3, 2021) (quoting Crooks, 282 U.S. at 60); see also Manning, 

The Absurdity Doctrine, 116 Harv. L. Rev. 2387, 2389–90 (2003) (an absurd result 

is an outcome “so contrary to perceived social values that Congress could not have 

intended it”).   

 In McPherson, this Court reviewed the Government’s argument that a five-

year statute of limitation for the offense of indecent acts against a child was 

“bizarre and shocking to morals and common sense,” and that therefore such an 
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interpretation of the statute at issue was an absurd result.  2021 CAAF LEXIS 710, 

at *18–19.  In rejecting that argument, this Court noted that such an argument fails 

if “Congress could rationally have made such a reading [of] the law.”  Id. at *19. 

 Here, Appellant asserts that the lower court ignored the plain language of 

Rule 513 and that “lead to an absurd result.”  (Appellant’s Br. at 15.)  He reasons 

that because the psychotherapist-patient privilege “does not exist to protect a state-

ordered report,” the lower court erred by applying the subsection (d)(3) exception 

to a report instead of to the Victim’s communications.  (Appellant’s Br. at 14–15.)  

This reasoning fails for at least three reasons.  First, the lower court did not apply 

the exception to a state-ordered report, as Appellant asserts, but instead “to the 

‘information’ that [was] mandatorily reported” from the Victim’s privileged 

counseling.  Beauge, 2021 CCA LEXIS 9, at *10–11.  “[I]nformation contained in 

a communication” is exactly what the duty to report exception covers.  See Mil. R. 

Evid. 513(d)(3). 

Second, absent an applicable exception or waiver, the mere fact that 

otherwise privileged information is contained in a state-mandated report does not 

remove the privilege in military courts.  See Mil. R. Evid. 510(a) (absent voluntary 

disclosure or consent, privilege remains).  Here the Victim asserted her privilege 

and never waived it.  (J.A. 334.)   
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 And third, the duty to report exception removes the privilege for 

“information contained in a communication,” regardless of how that information is 

reported or recorded.  Mil. R. Evid. 513(d)(3) (emphasis added).  Florida state law 

imposes a duty on mental health professionals to report suspected child sexual 

abuse to the State’s “Central Abuse Hotline.”  (J.A. 55 (Fla. Stat. Ann. § 

39.201(2)(c)–(d).)  No matter how Florida chooses to record the information from 

a psychotherapist-patient communication under § 39.201(2), it does not change 

that the information derives from an otherwise privileged communication. 

 Appellant fails to show that this case approaches the “rare and exceptional 

circumstances” that would allow this Court to apply the absurdity doctrine to 

“override the literal terms” of Mil. R. Evid. 513.  See Crooks, 282 U.S. at 60.   

4. Assuming arguendo the scope of the duty to report exception is 
not clear from a plain language analysis, the Drafter’s Analysis 
and history of Mil. R. Evid. 513 clarify any ambiguity.  Both 
compel a narrow interpretation of the scope of the enumerated 
exceptions. 

 
Only if a rule remains unclear after construing its plain language—or if such 

interpretation is inherently absurd—does a court turn to legislative history to 

resolve the rule’s meaning.  See Sager, 76 M.J. at 161; see also McPherson, CAAF 

LEXIS 710, at *23. 

 “The [Rule 513] exceptions were drafted to limit the privilege in order to 

balance the public policy goals stated in [Jaffee v. Redmond, 518 U.S. 1, 11 
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(1996)] with ‘the specialized society of the military and separate concerns that 

must be met to ensure military readiness and national security.’”  Jenkins, 63 M.J. 

at 430 (quoting M.C.M., Analysis of the Military Rules of Evidence app. 22 at 

A22-44 (2005 ed.); see also M.C.M., app. 22 at A22-51 (2016 ed.) (same).  In 

Jenkins,  this Court rejected the appellant’s argument that Mil. R. Evid. 513(d)(4) 

and (d)(6) were ambiguous and that ambiguity must be resolved “by narrowly 

interpreting them.”  Id. 

 Further, the Drafter’s Analysis accompanying the original promulgation of 

Rule 513 indicated the exceptions did something less than completely remove the 

privilege:  “These exceptions are intended to emphasize that military commanders 

are to have access to all information that is necessary for the safety and security of 

military personnel, operations, installations, and equipment.”  M.C.M., app. 22 at 

A22-51 (2016 ed.) (emphasis added).  It is difficult to imagine that the entirety of a 

child victim’s communications to her psychotherapist would be necessary for these 

military concerns.   

And even assuming Rule 513 as originally drafted would have permitted the 

sweeping interpretation of exceptions that Appellant urges this Court to adopt, the 

history of Congress’s and the President’s amendments to the Rule support what the 

plain language of the Rule now compels: production and disclosure under an 

exception must be narrow.  See M.C.M., app. 22 at A22-51 (2016 ed.) (2011 
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amendments “expanded the overall scope of the privilege” and 2015 amendments 

added the requirements of subsection (e)(4); see also supra Sections C.1–2. 

 In sum, the Military Judge did not abuse his discretion when he determined 

that the disclosure requirement under Mil. R. Evid. 513(d)(3) extends only so far as 

the scope of Florida’s duty to report law.  (J.A. 336–38.) 

D. Even assuming the Military Judge erred by failing to interpret Mil. R. 
Evid. 513(d)(3) as forfeiting the Victim’s claim to any privilege at all 
under Mil. R. Evid. 513, the error was harmless. 

1. This Court reviews the prejudicial effect of an erroneous 
evidentiary ruling de novo and, for nonconstitutional errors, 
tests for harmlessness. 

 
“This Court reviews the prejudicial effect of an erroneous evidentiary ruling 

de novo.”  Kohlbek, 78 M.J. at 334 (citation and internal quotation marks omitted).  

“Article 59(a), UCMJ, provides that the ‘finding or sentence of a court-martial may 

not be held incorrect on the ground of an error of law unless the error materially 

prejudices the substantial rights of the accused.’”  Id.  “For nonconstitutional 

evidentiary errors, the test for prejudice is whether the error had a substantial 

influence on the findings.”  Id.  “In conducting the prejudice analysis, this Court 

weighs: (1) the strength of the Government’s case, (2) the strength of the defense 

case, (3) the materiality of the evidence in question, and (4) the quality of the 

evidence in question.”  Id. 
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2. Assuming error, it was harmless: the statement that Appellant 
“attempted to penetrate” the Victim is not necessarily 
inconsistent with the Victim’s testimony nor helpful to 
Appellant, as evidenced by Appellant’s tactical decision not to 
confront the Victim with that statement. 

 
In Bell v. Watkins, 692 F.2d 999 (5th Cir. 1982), a murder case on appeal 

from a denial of habeas corpus, the appellant alleged his counsel was ineffective 

for failing to cross-examine a witness on a potentially inconsistent statement.  Id. at 

1009.  The witness had testified that he learned appellant had committed the 

murder from the appellant, but the witness had previously stated that it was another 

person that told him that.  Id.  There, the court held that “the district court was 

justified in concluding that [the appellant’s] counsel had made a tactical decision 

not to confront [the witness] with his earlier statement.”  Id.  The court noted that 

that was a “decision that does not appear to have been unwise even in hindsight” 

because the witness’s statements “are not necessarily inconsistent.”  Id. (citation 

omitted).  The court reasoned that the witness “could have heard of [the 

appellant’s] complicity in the murder from both sources” and “[h]ad he said as 

much to the jury, his testimony would have been devastating.”  Id.  The court also 

noted that the cross-examination of the witness in question was otherwise 

extensive.  Id. 

As in Bell, so too here.  Although Bell was in the context of an ineffective 

assistance claim, the reasoning is apt here.  Even if the Military Judge’s Ruling 
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was error, the lack of prejudice in that Ruling is evidenced by Appellant’s choice 

to not pursue (at trial) the very line of questioning that he now argues (on appeal) 

was necessary for his defense.  Appellant acknowledged during the motion hearing 

that he had evidence sufficient to confront the Victim with whether she told her 

psychotherapist that Appellant  her.  (J.A. 82.) 

Furthermore, just as the witness’ statements in Bell were “not necessarily 

inconsistent,” neither were the Victim’s alleged statements here: even if she did tell 

her psychotherapist that Appellant  her, that is not 

inconsistent with anything she later said.  Appellant now avers he did not confront 

the Victim with this “inconsistent statement” to avoid “opening the door to prior 

consistent statements.”  (Appellant’s Br. at 33.)  Just as in Bell, Appellant cannot 

transmute his tactical decision at trial into prejudicial harm on appeal. 

Regardless of why Appellant chose not to confront the Victim with the 

alleged inconsistent statement, the fact that he made that choice evidences that the 

Military Judge’s Ruling—even if it was error—was harmless. 

3. Assuming error, it was not constitutional: the Confrontation 
Clause is inapposite because Appellant sought disclosure of 
information, not the right to confront the Victim with 
information already in his possession. 

 
The right to confront a witnesses does not include the right to discover 

information to use in confrontation.  Pennsylvania v. Ritchie, 480 U.S. 39, 53 

(1987).  If that were not true, “the effect would be to transform the Confrontation 
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Clause into a constitutionally compelled rule of pretrial discovery.  Nothing in the 

case law supports such a view.”  Id. at 52. 

In Lk v. Acosta, 76 M.J. 611, 615 (A. Ct. Crim. App. 2017), the court 

distinguished appellant’s motion for in camera review of privileged information 

yet to be disclosed from a motion to admit privileged information already 

disclosed.  Id.  The former—that is, asserting a “right to possess information that 

one currently does not have”—is different from the latter, which involves the 

“right to introduce into a criminal trial information that one already possesses.”  Id.  

In Acosta, the court found that the appellant’s request was one for disclosure and, 

therefore, did not implicate the Confrontation Clause.”  Id. at 615–16. 

Here, as in Acosta, the Confrontation Clause is inapposite to Appellant’s 

request for disclosure of the Victim’s mental health records.  See U.S. Const. 

amend. VI.   Appellant’s assertion that he “was stripped of the ability to effectively 

confront,” the Victim (Appellant’s Br. at 20), misses what the Supreme Court 

made clear in Ritchie: the Confrontation Clause is not “a constitutionally 

compelled rule of pretrial discovery.”  See Ritchie, 480 U.S. at 52; see also Acosta, 

76 M.J. at 616 (“Mental health records located in military or civilian healthcare 

facilities that have not been made part of the investigation are not ‘in the 

possession of the prosecution’ and therefore cannot be ‘Brady evidence.’”).   
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Appellant argues that without ’s clinical notes, Appellant “was never 

given an opportunity to fully and effectively cross-examine” the Victim.  

(Appellant’s Br. at 21.)  As a threshold matter, an assertion of  

is not inconsistent with the Victim’s other allegations that Appellant 

rubbed her clitoris and “humped” her stomach and inner thigh.  (J.A. 125–26, 128, 

136.)  So even if the Victim’s statement to the psychotherapist were more detailed, 

it is not at all clear how it is inconsistent such that a member would believe it 

contradicts her other allegations, of which the Members convicted Appellant. 

But even assuming, arguendo, that the statement was inconsistent, there are 

at least three problems with Appellant’s argument: (1) Appellant did have the 

“  statement” with which, as he acknowledged at trial, he 

could have confronted the Victim, (2) the Record contains no evidence of any 

other “inconsistent statements” in the Victim’s privileged records, and (3) 

Appellant did have other ways to attack the Victim’s credibility—and he used 

them.  (See J.A. 144–45, 184 –87, 190–91.) 

By relying on United States v. Collier, 67 M.J. 347 (C.A.A.F. 2009)—where 

this Court tested prejudice under the constitutional standard—Appellant makes the 

same mistake the Supreme Court cautioned against in Ritchie.  See 480 U.S. at 52; 

(Appellant’s Br. at 17–19).   
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Similarly, Appellant’s reliance on United States v. Chisum, 77 M.J. 176 

(C.A.A.F. 2018), (see Appellant’s Br. at 18–19), is misplaced primarily for two 

reasons.  First, the issue granted in Chisum was constitutional.  See Chisum, 77 

M.J. at 177–78 (issue granted asked whether appellant was deprived right to 

confront witnesses in violation of the Sixth Amendment to the Constitution).  

Second, at the time, Congress had not yet mandated the removal of the Mil. R. 

Evid. 513(d)(8) constitutional exception.  See United States v. Chisum, 75 M.J. 

943, 945, 948 (A.F. Ct. Crim. App. 2016) (appellant convicted in January 2015, 

and court relied on Mil. R. Evid. 513 (2013 ed.)).3  Here, on the other hand, the 

granted issue—at least as to the duty to report exception—focuses on an alleged 

erroneous evidentiary ruling, not a violation of the Constitution.  (See, e.g. 

Appellant’s Br. at 12.) 

E. Trial Defense Counsel was not ineffective for failing to seek 
disclosure of the Victim’s privileged communications under Mil. R. 
Evid. 513(d)(2) because the prior disclosure of the state-mandated 
reports satisfied the Mil. R. Evid. 513(d)(2) requirements. 

1. The standard of review is de novo. 

Appellate courts review claims of ineffective assistance of counsel de novo.  

United States v. Harpole, 77 M.J. 231, 236 (C.A.A.F. 2018). 

                                                 
3 Nor had Congress yet limited in camera review “only when,” inter alia, the Mil. 
R. Evid. 513(e)(3) test was met, (see J.A. 43), as discussed infra in Section F.1.  
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2. A claim of ineffective assistance of counsel will fail unless an 
appellant can show that the counsel’s performance amounted to 
incompetence under the prevailing professional norms.  Even 
then, the appellant must still show prejudice.  Courts apply a 
“strong presumption” that counsel is not ineffective. 

To prevail on a claim of ineffective assistance of counsel, “an appellant must 

demonstrate both (1) that his counsel’s performance was deficient, and (2) that this 

deficiency resulted in prejudice.”  United States v. Green, 68 M.J. 360, 361 

(C.A.A.F. 2010) (citing Strickland v. Washington, 466 U.S. 668, 687 (1984)).  To 

meet this standard, the counsel’s performance must amount to “incompetence 

under ‘prevailing professional norms.’”  Harrington v. Richter, 562 U.S. 86, 105 

(2011) (quoting Strickland, 466 U.S. at 690).  

“Judicial scrutiny of counsel’s performance must be highly deferential.”  

Strickland, 466 U.S. at 689.  The court “must indulge a strong presumption that 

counsel’s conduct falls within the wide range of reasonable professional 

assistance.”  Id. 

3. It was not unreasonable for Trial Defense Counsel not to 
request the Victim’s privileged communications under the Mil. 
R. Evid. 513(d)(2) exception. 

There is no psychotherapist-patient privilege when, inter alia, “the 

communication is evidence of child abuse.”  Mil. R. Evid. 513(d)(2).  This 

exception “does not apply to statements that are silent as to whether there was child 

abuse or that would be evidence that no child abuse occurred.”  Acosta, 76 M.J. at 
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617.  The purpose of the psychotherapist-patient privilege exceptions is to ensure 

military commanders “have access to all information that is necessary for the safety 

and security of military personnel, operations, installations, and equipment.”  Id. 

(quoting Mil. R. Evid. 513 analysis at A22-51). 

In Acosta, the appellant sought the victim’s mental health records to obtain 

information as to the truthfulness of the victim and the extent of her injuries.  Id. at 

613.  There, the court found the military judge erred in ordering production of the 

victim’s mental health records because what appellant sought—inconsistent 

statements—is not “evidence of child abuse.”  Id. at 613, 617–18.  The court went 

on to hold that Mil. R. Evid. 513(d)(2) was “inapplicable” to the appellant’s 

request.  Id. at 618. 

Here, two points show that Trial Defense Counsel was not deficient for 

failing to request the Victim’s psychotherapist records under Mil. R. Evid. 

513(d)(2).  First, Appellant had already received the information to which Mil. R. 

Evid. 513(d)(2) might be applicable—the Hotline Report and the Confidential 

Investigative Summary.  Consistent with the purpose of the child abuse exception, 

as discussed in Acosta, the release of those records provided information sufficient 

to allow the commander to ensure the safety of the victim and to investigate the 

allegations.  Acosta, 76 M.J. at 617. 
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Second, interpreting Mil. R. Evid. 513(d)(2) to categorically remove the 

privilege in all cases of child abuse is precluded by the plain meaning of Rule 

513(d)(2), runs counter to at least three canons of interpretation, and would cause 

the exception to swallow the rule.  See supra Section C. 

In sum, Trial Defense Counsel’s conduct fell “within the wide range of 

reasonable professional assistance” and he was not ineffective for failing to seek the 

Victim’s privileged mental health records under Mil. R. Evid. 513(d)(2).  

Strickland, 466 U.S. at 689. 

4. Even assuming Trial Defense Counsel erred by not seeking the 
Victim’s privileged communications under Mil. R. Evid. 
513(d)(2), Appellant was not prejudiced. 

“In order to show prejudice under Strickland, the defendant must show that 

that there is a reasonable probability that, but for counsel’s unprofessional errors, 

the result of the proceeding would have been different.”  Green, 68 M.J. at 362 

(citations and internal quotations omitted).  “A reasonable probability is a 

probability sufficient to undermine confidence in the outcome.”  Id. 

In Green, the Court of Appeals for the Armed Forces denied the appellant’s 

claim that his counsel was ineffective for failing to obtain the victim’s mental 

health records.  Id. at 361–62.  There, the appellant’s “civilian defense counsel 

conducted a thorough cross-examination of [the victim] in which she elicited” 

inconsistent statements including the victim’s initial statements that she had sex 
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with the appellant ten times a week, which she later reduced to two or three times a 

week.  Id. at 362.  The appellant was acquitted of seven of thirteen specifications 

and the court held that, even if the victim’s mental health records had been 

obtained, there was not a reasonable probability they “would have further 

discredited [the victim]” such that the result would have been different.  Id. 

Like Green, Trial Defense Counsel conducted a thorough cross-examination 

of the Victim, highlighting perceived inconsistencies in her testimony.  (J.A. 144–

45, 184–85, 190–91.)  And like Green, Appellant confronted the Victim with 

discrepancies in the number of times she said Appellant abused her and the 

Members returned mixed findings.  (J.A. 190–91, 256.)  The lack of prejudice here 

is even stronger than Green because Appellant had access to portions of the 

Victim’s privileged communications—the Hotline Report and the Confidential 

Investigative Summary—but he chose not to use them.  (See J.A. 143–90.) 

Appellant’s reliance on Davis v. Alaska, 415 U.S. 308, 310–12 (1974)—

where an appellant was denied the opportunity to cross-examine a witness on the 

witness’s record of juvenile convictions—is misplaced.  (Appellant’s Br. at 32.)  In 

Davis, although the appellant had information that a witness was on probation for 

burglary, the court prevented the appellant from using it in cross-examination to 

expose that witness’ bias and motive to fabricate.  Davis, 415 U.S. at 311.  Here, 
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unlike Davis, Appellant was permitted to cross-examine the Victim on the content 

of the disclosed records—and again, he chose not to.  (See J.A. 143–90.) 

In sum, even assuming error, Appellant was not prejudiced because he fails 

to show—as he must—a reasonable probability that the result of the proceeding 

would have been different even if Trial Defense Counsel erred in not seeking the 

Victim’s mental health records under Mil. R. Evid. 513(d)(2). 

F. Trial Defense Counsel was not ineffective for declining to seek the 
Victim’s privileged mental health records through either a 
“constitutional exception” to Rule 513 or under the Confrontation 
Clause. 

1. Rule 513 has not had a “constitutional exception” since 
Congress mandated the removal of Mil. R. Evid. 513(d)(8) in 
2015. 

Until 2015, there were eight exceptions to the psychotherapist-patient 

privilege in the military justice system.  Mil. R. Evid. 513(d)(1)–(8), Supp. to 

M.C.M. (2012 ed.).  The eighth exception provided that there is no privilege when 

the “admission or disclosure of a communication is constitutionally required.”  Id.   

Congress mandated removal of this “constitutionally required” exception in 

2015.  (See J.A. 43 (Pub. L. No. 113-291, 128 Stat. 3292, 3369 (2014)) (requiring 

Rule 513 to be modified “[t]o authorize the military judge to conduct a review in 

camera of records or communications only when [513(e)(3) test is met]).)  The 

President implemented this change.  Exec. Order 13,696, 80 Fed. Reg. 35,783 (17 

Jun. 2015).  This “substantially broadened the protections” of Rule 513.  J.M. v. 
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Payton-O’Brien, 76 M.J. 782, 786 (N-M. Ct. Crim. App. 2017); accord E.V. v. 

Robinson, 200 F. Supp. 3d 108, 111 (D.D.C. 2016) (after 2015 NDAA, a military 

judge may only examine Rule 513 communications in camera or disclose them if 

information meets an enumerated exception). 

Service courts disagree on the impact of the 2015 NDAA’s removal of the 

constitutional exception.  See Payton-O’Brien, 76 M.J. at 789–90 (if no 

enumerated exception yet constitution still demands privileged materials, victim 

given option to waive privilege); Acosta, 76 M.J. at 615 (“[T]he reach of the 

constitutional exception is the same today as it was prior to the deletion of the 

constitutional exception pursuant to [the 2015 NDAA].”); United States v. 

Morales, No. 39018, 2017 CCA LEXIS 612, at *26–27, (A.F. Ct. Crim. App. Sep. 

13, 2017) (assuming arguendo a non-enumerated constitutional exception exists). 

Although “[i]t is axiomatic that the removal of a constitutional exception 

from an executive order-based rule of evidence cannot alter the reach of the 

Constitution,” Acosta, 76 M.J. at 615, the President’s removal of that exception—

at Congress’s behest— renders the Mil. R. Evid. 513(e)(3) test inapplicable to 

claims that exercise of the privilege violates an accused’s constitutional rights.  See 

also Gaddis, 70 M.J. at 253 (President cannot limit through a rule evidence 

required by the Constitution). 



35 
 

It is for Congress and the President to determine what exceptions should 

apply to Rule 513, see Custis, 65 M.J. at 371; a military judge has no authority to 

create one himself, see id. at 369. 

Here, Trial Defense Counsel could not be deficient for “fail[ing] to include 

the constitutional exception in his motion” where no such exception to Rule 513 

even existed.  (See Appellant’s Br. at 26.)   

2. Trial Defense Counsel was not ineffective for declining to raise 
a claim that Rule 513 was unconstitutional as applied to 
Appellant because the Rule is not “arbitrary or disproportionate 
to the purposes [it is] designed to serve.”   
 

“[T]he Constitution guarantees criminal defendants a meaningful 

opportunity to present a complete defense.”  Holmes v. South Carolina, 547 U.S. 

319, 324 (2006) (citation and internal quotation marks omitted).  However “[a] 

defendant’s right to present relevant evidence is not unlimited, but rather is subject 

to reasonable restrictions.”  United States v. Scheffer, 523 U.S. 303, 308 (1998) 

(citations omitted); see also Gaddis, 70 M.J. at 252 (right to present relevant 

testimony has limits and may “bow to accommodate other legitimate interests in 

the criminal trial process”).   

As a result, “‘state and federal rulemakers have broad latitude under the 

Constitution to establish rules excluding evidence from criminal trials.’”  Holmes, 

547 U.S. at 324 (quoting Scheffer, 523 U.S. at 308).  “Such rules do not abridge an 

accused’s right to present a defense so long as they are not arbitrary or 
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disproportionate to the purposes they are designed to serve.”  Scheffer, 523 U.S. at 

308 (citations omitted); accord Gaddis, 70 M.J. at 253 (applying test to Mil. R. 

Evid. 412 and finding rule not unconstitutional).  This is tested by evaluating 

“whether the interests served by a rule justify the limitation imposed on the 

defendant’s constitutional right[s]. . . .”  Rock v. Arkansas, 483 U.S. 44, 56 (1987). 

The Supreme Court has held exclusions of evidence violate the Constitution 

where they significantly undermined fundamental elements of the accused’s 

defense.  See, e.g., Rock, 483 U.S. at 62 (per se rule excluding all posthypnosis 

testimony impermissibly infringed on defendant’s right to testify on his own 

behalf); Chambers v. Mississippi, 410 U.S. 284, 302, (1973) (due process violation 

where critical testimony excluded along with a refusal to permit defendant to 

cross-examine key witness); Washington v. Texas, 388 U.S. 14, 23 (1967) (Sixth 

Amendment violation where state arbitrarily denied defendant right to put on 

relevant and material witness who was physically and mentally capable of 

testifying). 

“The psychotherapist privilege serves the public interest by facilitating the 

provision of appropriate treatment for individuals suffering the effects of a mental 

or emotional problem.”  Jaffee, 518 U.S. at 11.  After Jaffee, the President adopted 

a psychotherapist-patient privilege in the military justice system by implementing 

Mil R. Evid 513.  Clark, 62 M.J. at 199 (citing Exec. Order No. 13,140, 64 Fed. 
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Reg. 55116 (1999)); see also Rodriguez, 54 M.J. at 160 (detailing transition from 

Jaffee to Mil. R. Evid. 513 in military justice system); Jenkins, 63 M.J. at 430 

(Rule 513 approach more limited than Jaffee).  

The Rule’s importance is reflected in Congress’s action in the 2015 NDAA, 

(J.A. 43), which “substantially broadened” the Rule’s protections, see Payton-

O’Brien, 76 M.J. at 786.  Further, the privilege is not unique to the military justice 

system—every state recognizes a psychotherapist privilege.  Jaffee, 518 U.S. at 12.  

Given the widely recognized “social benefit to confidential counseling,” see 

Acosta, 76 M.J. at 614, Rule 513 cannot be said to be arbitrary or disproportionate 

to its purpose.  If anything, this case—where the patient receiving confidential 

counseling is a child who has been sexually abused by a family member—serves 

only to highlight the importance of the Rule 513 privilege. 

Neither Rock, Chambers, nor Washington require that Rule 513 be 

invalidated because, unlike the evidentiary rules at issue in those cases, here Rule 

513 does not implicate any significant interest of Appellant.  For example, Rule 

513 did not inhibit Appellant’s right to testify (as in Rock), it did not present a rare 

combination of facts that “defeat the ends of justice,” 410 U.S. at 303, (as in 

Chambers), nor did it preclude Appellant from calling a critical witness (as in 

Washington).  

Further, as discussed supra, Section E.4, Trial Defense Counsel conducted a 
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thorough cross-examination of the Victim, highlighting perceived inconsistencies 

in her testimony.  (J.A. 144–45, 184–85, 190–91.)   

In sum, because Rule 513 is not arbitrary or disproportionate to the purpose 

it was designed to serve and, here, it did not implicate any significant interest of 

Appellant, Trial Defense Counsel was not ineffective for declining to argue that 

failure to disclose the Victim’s privileged mental health records violated the 

Confrontation Clause.  Strickland, 466 U.S. at 689.  Trial Defense Counsel’s 

conduct fell “within the wide range of reasonable professional assistance.”  Id. 

G. Appellant has not met his burden under Mil. R. Evid. 513(e)(3) for in 
camera review even if Mil. R. Evid. 513(d)(2) or (d)(3) were 
applicable.  And even if Appellant’s Confrontation Clause argument 
were successful, in camera review is precluded absent applicability of 
an enumerated exception.  

1. Congress expressly limited a military court’s authority to order 
in camera review of psychotherapist-patient communications. 

When “necessary to rule on the production or admissibility of” a patient’s 

protected mental health records or communications, a military judge may examine 

“the evidence or a proffer thereof in camera.”  Mil. R. Evid. 513(e)(3).  But first, 

the moving party bears the burden of demonstrating, by a preponderance of the 

evidence, inter alia, that “[t]he requested information meets one of several 

enumerated exceptions” under the Rule.”  Mil. R. Evid. 513(e)(3)(B).   
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2. Even if the lower court erred in its interpretation of the scope of 
Mil. R. Evid. 513(d)(2) and (d)(3), Appellant has not met his 
burden under subsection (e)(3) to show in camera review is 
justified.  

Even this Court disagrees with the United States as to the scope of either 

Mil. R. Evid. 513(d)(2) or (d)(3), in camera review is precluded because the 

Appellant has failed to meet his burden under subsection (e)(3).  See Beauge, 2021 

CCA LEXIS 9, at *23–24 (explaining why Appellant fails subsection (e)(3) test).  

And if this Court disagrees with that, the appropriate remedy is remand to the 

lower court, as discussed infra, Section G4. 

3. Even if deprivation of the Victim’s privileged communications 
violated the Confrontation Clause, in camera review is not an 
available remedy.  Rule 513 is distinguishable, in that regard, 
from the statute in Ritchie.  

Even if deprivation of the Victim’s privileged communications violated the 

Constitution, in camera review is not a permissible remedy under Rule 513.  See 

Mil. R. Evid. 513(d)(1)–(7), (e)(3)–(4). 

A person holding a privilege under Rule 513 may elect to waive the 

privilege to permit in camera review.  See Mil. R. Evid. 510(a) (permitting waiver 

of privilege).  If necessary, after in camera review, the privilege holder may elect 

to further waive the privilege for disclosure to the parties.  Id.  Absent waiver, if a 

military court determines that disclosure of the disputed communications would 

otherwise be necessary for a fair trial, a military judge may select from remedies 
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the President explicitly provides in the Manual for Courts-Martial.  See, e.g., Mil. 

R. Evid. 403 (permitting exclusion of testimony or material related to 

undiscoverable evidence if danger of unfair trial); R.C.M. 703(f)(2) (abatement).  

Here, in arguing that the Confrontation Clause compels in camera review, 

Appellant erroneously relies on Ritchie to suggest that the Military Judge should 

have at least ordered in camera review of the Victim’s privileged mental health 

records.  (See Appellant’s Br. at 34 –36.)  The argument fails, though, because the 

statute in Ritchie and Rule 513 differ in an important way.  The former explicitly 

permitted in camera review of otherwise privileged records.  Richie, 480 U.S. at 57 

(noting statute permits disclosure if ordered by court); (Appellant’s Br. at 35–36 

(acknowledging the same)).  But Rule 513 explicitly prohibits it: Mil. R. Evid. 

513(e)(3) permits no in camera review unless the preponderance of evidence shows 

an enumerated exception applies.  

Assuming no enumerated exception applies to the Victim’s privileged 

communications, the lower court did not err by not ordering in camera review 

under Appellant’s constitutional theory.   

4. If this Court disagrees and holds in camera review is 
permissible here, the appropriate remedy is to remand. 

 
Even if this Court disagrees with the United States and holds that Mil. R. 

Evid. 513 permits in camera review based on an enumerated exception or under the 

Confrontation Clause, the Court should remand to the lower court. 
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Conclusion 

 The United States respectfully requests that this Court affirm.  
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