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IN THE UNITED STATES COURT OF APPEALS 

FOR THE ARMED FORCES 
 

Major (O-4) 
NIDAL M. HASAN 
United States Army,  
                                           Petitioner 
 
v. 
 

) 
) 
) 
) 
) 
) 
) 
) 

REPLY TO GOVERNMENT ANSWER   
TO THE PETITION FOR  
EXTRAORDINARY RELIEF IN THE 
NATURE OF A WRIT OF MANDAMUS  

UNITED STATES ARMY COURT 
OF CRIMINAL APPEALS,  

)  

                                          Respondent )  
 )  

                    And ) Crim. App. Dkt. No. 20130781 
 )  
UNITED STATES,  ) USCA Dkt. No. 19-0054/AR 
Real Party in Interest ) 

 
TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES: 
 
     COME NOW the undersigned appellate defense counsel, pursuant to Rule 28(c) 

of this Court’s Rules of Practice and Procedure and this Court’s order, dated 

December 28, 2018, and file a reply to the government’s Answer to the Petition for 

Extraordinary Relief in the Nature of a Writ of Mandamus.   For the reasons 

previously stated in the Petition for Extraordinary Relief in the Nature of a Writ of 

Mandamus, this Court should grant the requested relief.   
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I. 

History of the Case 

 On November 5, 2018, petitioner filed a writ for extraordinary relief requesting 

the disqualification of the current sitting members of the Army Court of Criminal 

Appeals who have not already disqualified themselves.  On December 28, 2018, 

this Court ordered the government to show cause why the requested relief should 

not be granted.  The government filed its answer on January 22, 2018.  Petitioner 

herein files a reply.   

II.  
 

Statement of Facts  
 
     Petitioner adopts the Statement of Facts contained in the Petition for 

Extraordinary Relief in the Nature of a Writ of Mandamus and in the government’s 

answer.  Additional facts are incorporated where necessary.   

III. 

Issue Presented 

WHETHER THE ARMY COURT ERRED WHEN IT 
DENIED PETITIONER’S RECUSAL MOTION 

 
IV.  

 
Law and Argument 

 The All Writs Act, 28 U.S.C. §1651, empowers this Court to issue writs in aid 

of its subject-matter jurisdiction.  United States v. Loving, 62 M.J. 235, 256 
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(C.A.A.F. 2005).  The party seeking a writ must establish that: (1) there is a clear 

and indisputable right to issuance of the writ; (2) there are no other adequate means 

of relief; (3) the issuance of the writ is appropriate.  Cheney v. U.S. Dist. Court for 

Dist. of Columbia, 542 U.S. 367, 381 (2004) (internal citations omitted).   

1. This writ would be in aid of this Court’s subject-matter jurisdiction.   

 As the government correctly concedes, this Court has jurisdiction over this case.  

(Gov. Answer, pg. 6).  Under Article 67(c), this Court acts with respect to the 

findings and sentence of a court-martial.  10 U.S.C. § 867(c).  Accordingly, this 

Court has jurisdiction to entertain writs where the harm has “the potential to 

directly affect the findings and the sentence.”  LRM v. Kastenberg, 72 M.J. 364, 

368 (C.A.A.F. 2013).      

 A biased judge, whether appellate or trial, directly affects the findings and 

sentence.  In this very case, this Court previously issued a writ of mandamus 

ordering the removal of a military judge due to an appearance of bias.  Hasan v. 

Gross, 71 M.J. 416, 418-19 (C.A.A.F. 2012).  Since then, this Court has cited 

Hasan v. Gross approvingly.  See Ctr. for Constitutional Rights v. United States, 

72 M.J. 126, 129 (C.A.A.F. 2013) (“Nor is [this case] like Hasan v. Gross, where 

the harm alleged by the appellant -- that the military judge was biased -- had the 

potential to directly affect the findings and sentence.”).    
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 Since this petition pertains to the apparent bias of military appellate judges, this 

writ is in aid of this Court’s jurisdiction.   

2. There is a clear and indisputable right to the requested relief.  

A. The authorities cited in the government’s answer cut in favor of an 
indisputable right.1 
 

 The government relies on United States v. Mitchell, 39 M.J. 131 (C.M.A. 1994), 

and United States v. Hutchins, 2018 CCA LEXIS 31 (N.M. Ct. Crim. App. January 

29, 2018), to support the notion that the petitioner does not have an indisputable 

right.   (Gov. Answer, pgs. 11-12).  These cases support the petitioner, not the 

government.     

 As the government notes, the Navy-Marine Corps Court of Criminal Appeals 

(CCA) rejected appellant’s claims of a conflict of interest within the judicial chain 

of command in Hutchins because, in part, that court found no “supervisory 

intrusion” within the command structure.   (Gov. Answer, pg. 12, citing Hutchins, 

2018 CCA LEXIS 31 at *111).  But Hutchins also addressed whether there was a 

                     
1 Appellate defense counsel agree with the government that 28 U.S.C. § 455(a) 
applies here.  See United States v. Hamilton, 41 M.J. 32, 39 (C.M.A. 1994) (28 
U.S.C. § 455 applies to appellate judges).  Rule for Courts-Martial 902(a), made 
applicable to the Army Court through the Code of Judicial Conduct for Army Trial 
and Appellate Judges (2008) and Army Regulation 27-10, Legal Services: Military 
Justice, para. 5-8 (May 11, 2016), is the same standard as 28 U.S.C. § 455(a).  See 
United States v. Quintanilla, 56 M.J. 37, 45 (C.A.A.F. 2001).  Consequently, the 
basis for disqualification of the Army Court rests on regulatory and statutory 
grounds.   
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conflict of interest since there was an allegation that the military judge’s immediate 

supervisor was involved in an Article 13, Uniform Code of Military Justice 

(UCMJ), violation and would be possibly called as a witness.  Hutchins, 2018 

CCA LEXIS 31 at *114-16.  The court indicated that in such a case, recusal is 

warranted since “[t]he desire to spare a superior such an ordeal does create an 

apparent, if not actual, conflict of interest.”   Hutchins, 2018 CCA LEXIS 31 at 

*116 (emphasis added).  The significant fact there was that the military judge 

could (and did) resolve the Article 13, UCMJ, motion without addressing any 

judicial impropriety.  Hutchins, 2018 CCA LEXIS 31 at *116.  Here, the Army 

Court does not have that luxury.  The members of the court must decide whether 

their superior erred, and if so, its effect on petitioner’s court-martial.   

 The government further argues that the reasoning of this Court’s predecessor 

court in Mitchell should control here.  In Mitchell, this Court’s predecessor 

determined that The Judge Advocate General (TJAG) of the Navy’s signing of 

fitness reports for appellate judges that were prepared by the Assistant Judge 

Advocate of the Navy (AJAG) was not enough, by itself, for disqualification.  

Mitchell, 39 M.J. at 144.  But Mitchell is clearly distinguishable.   

 First, Mitchell did not involve a conflict premised on the rater’s involvement 

with a particular case, but only a structural conflict.  The appellant in Mitchell 

claimed that having senior leaders conduct fitness reports on all appellate judges 
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deprived the judges of their independence.  39 M.J at 132-33.  As stated in the 

original petition, the Mitchell court indicated that its judgment “might be different 

if the [court of criminal appeals] were reviewing a case where…the Judge 

Advocate General or Assistant Judge Advocate General, prior to their appointment, 

acted as a staff judge advocate in that case.”  Mitchell, 39 M.J. at 145, n. 8.  That is 

what the petitioner is claiming here.   

 Moreover, Mitchell was a case involving theft, indecent assault, and indecent 

language, 39 M.J. at 132, while this is a capital murder appeal and perhaps the 

most notorious case in the military’s history.  See United States v. Norfleet, 53 M.J. 

262, 271 (C.A.A.F. 2000) (“There may be cases in which the ruling by a military 

judge on an issue would have such a significant and lasting adverse direct impact 

on the professional reputation of a superior for competence and integrity that 

recusal should be considered.”).   

 Additionally, Mitchell relied on United States v. Weiss, 510 U.S. 163 (1994).  

Mitchell, 39 M.J. at 145.  Like Mitchell, Weiss was a structural challenge to the 

appointment and management of military judges – specifically, a claim that the 

appointment of military judges violated the Appointments Clause of the 

Constitution.  510 U.S. at 165.  The Court found no constitutional violation in the 

appointment of uniformed officers as military judges.  Weiss, 510 U.S. at 180.  

Notably, for purposes here, Weiss concluded that Congress achieved an acceptable 
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balance between independence and accountability in the military judiciary since 

judges are not controlled by convening authorities but rather by Judge Advocates 

General “who have no interest in the outcome of a particular case.”  Id. (emphasis 

added).   

 Consequently, Mitchell and Hutchins support petitioner’s clear and indisputable 

right.  That there is yet any evidence of “supervisory intrusion” or “threatened 

retribution,” which may be necessary if this were a case about actual bias, see 

Mitchell, 39 M.J. at 149 (Wiss, J., dissenting), is not fatal to this case.  Rather, the 

desire to spare a high ranking senior leader in the Army Judge Advocate General’s 

Corps who rates (and, in most cases, senior rates) every member sitting on this 

high-profile capital case in which he may have committed error, standing alone, 

creates the appearance of impartiality.  Every authority cited by the government, 

which are all readily distinguishable from petitioner’s case in that none involve a 

judge in this unenviable position, should not persuade this Court otherwise.   

B. A military judge’s duty to uphold the law and the provisions of the 
UCMJ protecting judicial independence are insufficient to mitigate the 
appearance of impartiality in this case.   
 

 The government contends that the “UCMJ ‘provides for substantial 

independence and protection for military judges’” and that “petitioner’s claim that 

the [Army] court will disregard their judicial obligation to remain neutral and act 

only to receive a favorable rating from [Major General (MG)] Risch flies in the 
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face of their sworn duty to uphold the Constitution and statutory duty to ‘set aside 

any possible outside influences to perform their sworn duties in each case.”   (Gov. 

Answer, pg. 15).  This misses the mark.   

 As an initial matter, the question here is not whether the members of the Army 

Court will fail to keep their judicial obligations.  The question is whether a 

reasonable person would question their ability to do so.   

 To say that a reasonable person would not question the impartiality of an 

appellate judge evaluating the errors of The Deputy Judge Advocate General 

(DJAG), his senior rater (and, in most cases, only rater), on a high-profile, capital 

appeal because that person has a statutory duty to set aside outside influence 

presumes infallible integrity and ignores human nature.  Judges are not emotionless 

machines; they are imperfect human beings, and “while impartiality is the 

desideratum in judicial conduct, human nature still impedes the attainment of that 

legal millennium.”  United States v. Cardwell, 46 C.M.R. 1301, 1306 (A.C.M.R. 

1973).  As Judge Wiss stated in Mitchell regarding a judge’s sworn duty to uphold 

the law, “[s]uch chest-pounding adds little to the balance.  A similar type of claim 

that seems to suggest some sort of inherent integrity may be made of most any 

judge in most any judicial system in this country.” Mitchell, 39 M.J. at 148 (Wiss, 

J., dissenting).   
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 Furthermore, defense counsel, like military judges, also have a duty to uphold 

the Constitution and the same statutory duty to set aside any possible outside 

influence to perform their sworn duties.  United States v. Lane, 60 M.J. 781, 793 

(A.F. Ct. Crim. App. Dec. 17, 2004).  Moreover, like military judges, the UCMJ 

similarly provides statutory protections to promote the independence of counsel.  

See 10 U.S.C. § 837.  Yet, a bona fide conflict of interest would be readily 

apparent to any reasonable observer in this case if the DJAG rated (and senior 

rated) the undersigned counsel vice the Army court.  Why, then, should judges 

who are required to independently review the entire record of trial under Article 

66, 10 U.S.C. § 866(c), and who wield the Article’s “awesome, plenary, de novo” 

statutory review powers that effectively gives them “carte blanche to do justice,” 

see United States v. Kelly, 77 M.J. 404, 406 (C.A.A.F. 2018) (citations omitted), be 

no less affected by this relationship?  The answer is that they should not.   See 

Weiss, 510 U.S. at 198 (Scalia, J., concurring) (“[N]o one can suppose that [these 

UCMJ] protections against improper influence would suffice to validate a state 

criminal-law system…I am confident that we would not be satisfied with mere 

formal prohibitions in the civilian context[.]”).   

C. Conclusion 

 Under the specific facts of this case, there is a clear and indisputable right to the 

disqualification of the Army Court.  The confluence of the rating relationship and 
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the potential claims of error on the part of an officer in the Army Court’s rating 

chain, in addition to the Army Court’s failure to disavow any impact on its 

decision-making, even upon request, (Appendix A), see United States v. Campos, 

42 M.J. 253, 262 (C.A.A.F. 1995), compels this conclusion.2 

3. There are no other adequate means of relief.  

A. This issue is ripe. 

 The government contends that petitioner fails to demonstrate that there are no 

other adequate means of relief because the issue is not ripe. (Gov. Answer, pg. 8).  

The government is incorrect.  

 An issue in this case will be whether the DJAG erred in acting on this capital 

case when he served as Fort Hood’s staff judge advocate, and appellate defense 

counsel have already moved the Army Court for resources to further investigate 

the suspected error.  Appellate defense counsel moved for a fact investigator, 

                     
2 Additionally, the government downplays the significance of the fact that eight of 
the Army Court judges are recused.  In United States v. Morgan, this Court left 
open the possibility that an association of a military appellate judge with a former 
case participant also serving on the same court may become disqualifying.  47 M.J. 
27, 30 (C.A.A.F. 1997).  To what extent here would a member of the public 
question whether any of the recused judges have participated informally in this 
case?  It is not unreasonable for someone to conclude that members who are 
recused have discussed, in some manner, this case with the non-recused members.  
This is especially so considering this case’s notoriety and the novel issues it 
presents.  While the Army Court should be disqualified for the reasons stated 
above, the fact that the vast majority of the court are recused certainly strengthens 
this conclusion. 
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subsequently informing the Army Court that the fact investigator was necessary, in 

part, to investigate the DJAG as it pertains to the issue of disqualification.  

(Appendix B, C).  The Army Court denied the motion.  (Appendix B).   

 Appellate defense counsel also moved for funding for survey data to explore, in 

part, the public perception of the DJAG’s duties in this case.  (Appendix A, D).  

The Army Court denied the motion.  (Appendix A, D).   

 Appellate defense counsel moved for a preservation order to instruct the DJAG 

and two members of the Army Court to preserve correspondence relating to this 

court-martial, while appellate defense counsel, without the aid of a fact 

investigator, fully investigates the assignment of error.  (Appendix A, E).  The 

Army Court denied the motion.  (Appendix A, E).   

 How, then, can it be that this issue is not ripe?   

 Additionally, waiting to seek disqualification is contrary to the principle that 

judicial disqualification motions should be filed “at the earliest possible moment 

after obtaining knowledge of the facts demonstrating the basis for such a claim.”  

See Tri-State Fin., LLC v. Lovald, 525 F. 3d 649, 653 (8th Cir. 2008); see also 

Discussion, Rule for Court-Martial 902(d)(1) (motions for disqualification should 

be raised at the earliest possible opportunity).  That is exactly what the petitioner is 

doing here.   
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B. Notwithstanding the ability to appeal, a writ of mandamus is the only 
     adequate means of total relief.  

  
 The government also claims that the petitioner has failed to demonstrate that 

there no other adequate means of relief because the issue regarding the interplay 

between the DJAG and those he rates can still be appealed. (Gov. Answer, pg. 8).  

The government is likewise incorrect here.   

 While this issue could perhaps be addressed on appeal, a writ of mandamus is 

appropriate now.  See In re School Asbestos Litigation, 977 F. 2d 764, 777-78 (3rd 

Cir. 1992) (“although we do not rule out the use of interlocutory and final appeals 

to review disqualification decisions, we also refuse to rule out the use of 

mandamus petitions on the ground that those other avenues provide a 

presumptively adequate means of relief.”)  As stated in the original petition, nearly 

every United States jurisdiction has held that a writ of mandamus is necessary and 

appropriate to address judicial disqualification to ensure that judges do not hear 

cases that they do not have the authority to hear.  Id. at 778, citing In re United 

States, 666 F.2d 690, 694 (1st Cir. 1981); In re IBM Corp., 618 F.2d 923, 926-27 

(2d Cir. 1980); In re Rodgers, 537 F.2d 1196, 1197 n.1 (4th Cir. 1976)(per 

curiam); In re Corrugated Container Antitrust Litigation, 614 F.2d 958, 961 n.4 

(5th Cir. 1980);  In re Aetna Casualty and Surety Co., 919 F.2d 1136, 1139-43 (6th 

Cir. 1990) (en banc); SCA Services, Inc. v. Morgan, 557 F.2d 110, 117 (7th Cir. 
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1977); Liddell v. Board of Education, 677 F.2d 626, 643 (8th Cir. 1982); In re 

Cement Antitrust Litigation, 673 F.2d 1020, 1025 (9th Cir. 1982); Bell v. 

Chandler, 569 F.2d 556, 559 (10th Cir. 1978). 

   Addressing such issues by mandamus serves to prevent the public from having a 

perception of unfairness or a sense that the criminal justice system is unfair that 

would otherwise be difficult to correct on appeal.  See also Alexander v. Primerica 

Holdings, 10 F. 3d 155, 163 (3rd Cir. 1993) (the harm to the litigant can be cured 

through an appeal, but the harm to the public cannot) (citations omitted).  In fact, 

until just recently, Seventh Circuit precedent provided that a writ of mandamus 

was the sole remedy to pursue relief for disqualification under Sec. 455(a) partly 

for this very reason.   United States v. Balistrieri, 779 F. 2d 1191, 1205 (7th Cir. 

1985), overruled in part on other grounds by Fowler v. Butts, 829 F.3d 788, 791 

(7th Cir. 2016).   

 Like the cases referenced above, this writ is the only adequate means of relief to 

fully vindicate petitioner’s right to an impartial court in his capital case while 

preventing damage to the public confidence in the autonomy of the military 

judiciary that is “indispensable” to the military justice institution.  See 

Memorandum for Army Judges, subj: Army Code of Judicial Conduct, Code of 

Judicial Conduct for Army Trial and Appellate Judges (2008).  If petitioner waits 
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to vindicate his rights on appeal to this Court, irreparable harm to the military 

judiciary as an institution will have occurred.   

 C. Conclusion.   

 There are no other adequate remedies available to petitioner that will cure the 

damage to the public confidence that is certain to occur.  Therefore, a writ of 

mandamus is the proper vehicle to address this disqualification issue.   

4. The granting of the writ is otherwise appropriate 

 For reasons previously stated in the Petition for Extraordinary Relief in the 

Nature of Mandamus and Brief in Support, the granting of this writ is otherwise 

appropriate.   
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V. 

Conclusion 

     WHEREFORE, petitioner prays for an order form this Court ordering the 

remaining judges of the Army Court to recuse themselves.   

 
 
BRYAN A. OSTERHAGE JACK D. EINHORN 
Captain, Judge Advocate Major, Judge Advocate 
Appellate Defense Counsel Appellate Defense Counsel 
Defense Appellate Division Defense Appellate Division 
U.S. Army Legal Services Agency USCAAF Bar Number 35432  
9275 Gunston Road, Suite 3200 
Fort Belvoir, Virginia 22060 
(703) 693-0666 
USCAAF Bar Number 36871 
 JONATHAN F. POTTER  

Chief, Capital Litigation  
Appellate Defense Counsel  
Defense Appellate Division  
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