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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 
Major (O-4) 
NIDAL M. HASAN 
United States Army,  
                                           Petitioner 
 
v. 
 

) 
) 
) 
) 
) 
) 
) 
) 

PETITION FOR  EXTRAORDINARY 
RELIEF IN THE NATURE OF A  
WRIT OF MANDAMUS AND  
BRIEF IN SUPPORT 
 

UNITED STATES ARMY COURT 
OF CRIMINAL APPEALS,  

)  

                                          Respondent )  
 )  

                    And ) Crim. App. Dkt. No. 20130781 
 )  
UNITED STATES,  ) USCA Dkt. No. ___________/AR 
Real Party in Interest ) 

 
TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES: 
 

Preamble 
 
     The petitioner prays for an order from this Court ordering the judges of the 

Army Court to recuse themselves.   

I. 

History of the Case 

 On August 23, 2013, a panel of officers sitting as a general court-martial 

convicted Major Nidal Hasan (petitioner) of thirteen specifications of premeditated 

murder and thirty-two specifications of attempted murder in violation of Articles 

118 and 80, Uniformed Code of Military Justice (UCMJ), 10 U.S.C. §§ 918 and 
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880 (2008), respectively.  (Appendix A, R. at 3725).  The panel sentenced 

petitioner to be put to death.  (Appendix A, R. at 4013).   

 On July 11, 2018, appellate defense counsel moved for recusal of the Army 

Court because of an allegation of error committed by Major General (MG) Stuart 

Risch, the Army’s Deputy Judge Advocate General (DJAG), when he served as the 

staff judge advocate (SJA) for the convening authority during petitioner’s capital 

trial.  (Appendix B).  The basis for the recusal is that a reasonable member of the 

public would question whether the Army Court could impartially rule on issues 

pertaining to MG Risch since he currently serves as the rater for the Chief Judge of 

the Army Court and both rater and senior rater for every other Army appellate 

judge.  (Appendix B).   

 On July 19, 2018, one day after the government filed its response, (Appendix 

C), the Army Court issued a ruling indicating that eight judges had since 

disqualified themselves.  (Appendix D).  On July 27, 2018, appellate defense 

counsel filed a reply to the government’s response.  (Appendix E).   

Contemporaneous with its reply, appellate defense counsel moved for funding for a 

national survey through the University of New Hampshire to obtain public opinion 

data as to whether the public would question the impartiality of the Army Court 

and MG Risch.  (Appendix F).  Appellate defense counsel further moved for a 

preservation order directing MG Risch, Colonel (COL) Michael Mulligan (lead 
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trial counsel), and Lieutenant Colonel (LTC) Anthony Febbo (the former III Corps 

Deputy SJA) to maintain any and all correspondence relating to United States v. 

Hasan.  (Appendix G).    

 On August 21, 2018, the Army Court summarily denied all three motions.  

(Appendix B, F, G).  On September 17, 2018, appellate defense counsel moved for 

reconsideration.  (Appendix H).  Since then, the Army Court has not explicitly 

acted on appellate counsel’s motion for reconsideration.  However, on October 16, 

2018, the Army Court ruled on other motions in this case, including issuing an 

order denying appellate defense counsel access to the complete record.1  

(Appendix I).  In so ruling, the Army Court implicitly denied the reconsideration 

motion.   

II. 

Relief Sought  

 This Court should issue the writ ordering the judges of the Army Court to 

disqualify themselves.  The Army Court erred when it denied petitioner’s recusal 

motion.   Under Rule for Courts-Martial [hereinafter RCM] 902(a) and other 

applicable law, petitioner has a right to impartial judges on appeal.  The Army 

Court’s ruling deprives petitioner of this right.   

                     
1 A petition for writ on mandamus on this order has been contemporaneously filed 
with this petition.   
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III.  

 
Issues Presented  

 
WHETHER THE ARMY COURT ERRED WHEN IT 
DENIED PETITIONER’S RECUSAL MOTION 

 
IV.  

 
Statement of Facts  

 
     On November 5, 2009, petitioner reportedly entered the Soldier Readiness 

Processing (SRP) center on Fort Hood, Texas, shouted “Allahu akbar,” and fired 

214 rounds of ammunition.  (Appendix A, R. at 3452, 3698).   Chaos immediately 

erupted.  The installation went on “lock-down.”  (Appendix J).  Sirens blared.  

(Appendix K).  All were warned to seek shelter.  (Appendix K).  And over the next 

several hours, uncertainty loomed.2  Ultimately, the attack left thirteen dead and 

thirty-two more wounded, making Fort Hood the site of the worst terrorist attack 

since September 11, 2001, and the largest mass murder on a military installation in 

American history.3   

                     
2 For example, there were accounts of a second shooter was and teams of law 
enforcement personnel were clearing buildings.  (Appendix K).   
3 See Amy Zegart, Insider Threats and Organizational Root Causes: The 2009 
Fort Hood Terrorist Attack, The United States Army War College Quarterly 
Parameters, 45 Vol. 35 (2015).  
http://ssi.armywarcollege.edu/pubs/parameters/issues/summer_2015/7_zegart.pdf  
(lasted visited 28 June 2018).   
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 The attack shook the community.  As the defense stated before trial, “the impact 

of this incident on … the surrounding community [ran] broad and deep.”  

(Appendix L).  The Fort Hood Commander, Lieutenant General (LTG) Robert 

Cone, acknowledged that “[t]he tragic events of November 5th profoundly affected 

each of us personally and the community as a whole.”  (Appendix L) (emphasis 

added).   Fort Hood immediately increased its mental health staff by 80 mental 

health professionals4 and initiated a three-phrase behavioral health campaign, 

which identified at least 1,113 individuals as “highly exposed,” hundreds more 

than were present at the SRP that day.  (Appendix L).   

 General Risch, as the SJA for III Corps and Fort Hood, was part of that 

community.  At the time of the attack, MG Risch was on Fort Hood in the Office 

of the Staff Judge Advocate (OSJA), less than one mile from the attack.  

(Appendix J).  General Risch first called his wife, who lived with him on post, to 

ensure the safety of his family.  (Appendix M).  General Risch’s next concern 

became the safety and accountability of OSJA personnel.  (Appendix J).   

 As it turned out, back at the SRP center, one of MG Risch’s attorneys, Captain 

(CPT) Nathan Freeburg, had, in fact, been caught in the attack.  (Appendix K).  

                     
 
4 “Fort Hood Tightens Security Procedures,” CNN (25 Nov. 2009), 
http://www.cnn.com/2009/US/11/24/fort.hood/index.html (last visited Jun. 28, 
2018).  
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When the attack started, CPT Freeburg had taken cover to dodge the spray of 

rounds fired in his direction.  (Appendix K).  Ultimately, CPT Freeburg was mere 

meters from petitioner and witnessed petitioner shot and taken down in an 

exchange of gunfire with police.  (Appendix K).   

 Hours later, CPT Freeburg, still covered in blood from the day’s tragic events, 

met with MG Risch and briefed him on what happened.  (Appendix K).  A few 

days later, MG Risch confided to CPT Freeburg that on the night of the attack, he 

visited the SRP center and after seeing its blood-slicked floors, stated “it was a 

difficult experience that would make it hard to sleep at night,” or words to that 

effect.  (Appendix K). 

 General Risch, as the III Corps and Fort Hood SJA, subsequently provided the 

pretrial advice in petitioner’s case and recommended that the government pursue 

the death penalty.  (Appendix N).  General Risch was the only person with whom 

the convening authority spoke concerning referral of petitioner’s case.  (Appendix 

O).   

 Presently, MG Risch serves as the DJAG.  In this capacity, he rates the Chief 

Judge of the Army Court and rates and senior rates every other Army appellate 

judge.5  (Appendix P).  This includes Judge Febbo, MG Risch’s deputy at Fort 

                     
5  Since August 21, 2018, the first undersigned counsel has made attempts with the 
Office of The Judge Advocate General and the members of the Government 
Appellate Division to obtain an updated rating scheme for MG Risch to confirm 
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Hood at the time of the attack, who had immediately disqualified himself from 

providing legal advice because petitioner had reported to him shortly before the 

attack what petitioner perceived to be alleged war crimes – information that he 

subsequently reported to MG Risch.6  (Appendix J).  This also includes Senior 

Judge Mulligan, who served as lead prosecutor on petitioner’s case during MG 

Risch’s tenure as SJA.   

V. 

Reasons Why Writ Should Issue 

 The All Writs Act, 28 U.S.C. §1651 (2012), empowers this Court to issue writs 

in aid of its subject-matter jurisdiction.  This Court has jurisdiction over this matter 

pursuant to its mandatory review of capital cases under Article 67(a)(1), UCMJ, 10 

U.S.C. §867(a)(1).  United States v. Loving, 62 M.J. 235, 245-46 (C.A.A.F. 2005).  

 Before a writ may issue, three conditions must be met: (1) there is a clear and 

indisputable right to issuance of the writ; (2) there are no other adequate means of 

relief; and the (3) issuance of the writ is appropriate.  Cheney v. U.S. Dist. Court 

                     
that it has remained unchanged since the summer transition.  As of November 5, 
2018, the government still has not provided appellate defense counsel with this 
information.  Consequently, appellate defense counsel rely on the previously 
provided rating scheme in the statement of facts and infer that the rating scheme 
remains unchanged.   
6  Judge Febbo met with appellate defense counsel to discuss the circumstances 
surrounding the event. However, Judge Febbo declined to provide an affidavit or 
declaration until ordered to do so by a court.  
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for Dist. of Columbia, 542 U.S. 367, 381 (2004) (internal citations omitted).  All 

three prongs are satisfied in this case.  While a writ should issue only in 

extraordinary circumstances, id. at 380 (internal citations omitted), these are such 

circumstances.   

A. There is a clear and indisputable right to the issuance of the writ    

 “An accused has a constitutional right to an impartial judge.”  United States v. 

Wright, 52 M.J. 136, 140 (C.A.A.F. 1999) (citations omitted).  Accordingly, a 

military judge “shall disqualify himself or herself in any proceeding in which that 

military judge's impartiality might reasonably be questioned.”  Rule for Court-

Martial [hereinafter RCM] 902(a) (emphasis added).  This rule applies to appellate 

judges.  RCM 902(c)(1); United States Army Judiciary, Code of Judicial Conduct 

for Army Trial and Appellate Judges [hereinafter Code of Judicial Conduct], Rule 

2.11 (May 16, 2008).  Ultimately, the test under RCM 902(a) is “whether a 

reasonable person who knows all the facts would reasonably question a military 

appellate judg[e’s] impartiality.”  United States v. Mitchell, 39 M.J. 131, 143 

(C.M.A. 1994).   

 In this case, a reasonable person would certainly question this Court’s 

impartiality.   There is a credible allegation that the supervisor of the Army 

Appellate Court, MG Risch, committed error.  Consequently, the Army Court must 

rule on its supervisor’s impropriety.    
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    Here, there is a credible claim that MG Risch committed error because he was 

disqualified from advising the convening authority.  General Risch was on post 

during the attack and in its wake – an attack with an impact so “broad and deep” on 

the community that Fort Hood needed to ask for external resources to provide 

mental health assistance and initiated a study that ultimately identified almost 

1,200 individuals as “highly-exposed” to the attack.  But even more than this, the 

attack initially caused MG Risch to fear for the safety of his family, his very own 

subordinate was a survivor of the attack, and he confided to that same subordinate 

that he had been understandably emotionally affected from what he witnessed after 

he personally visited the horrific scene on the very night after the attack.  Given 

this, a personal interest in the case could be imputed to MG Risch, and he was, 

therefore, disqualified from providing the advice as an “accuser.”  See Article 1(9), 

UCMJ, 10 U.S.C. §801(9) (an accuser is anyone with an “other than an official 

interest” in the case); see also United States v. Shaffer, 40 C.M.R. 794, 796 

(A.B.R. 1969) (“[W]e entertain no doubt that if a staff were to assume the role of a 

true accuser and thereafter act in the case as a staff judge advocate, basic concepts 

of fair play and justice as well as the spirit of the Code would be violated.”).7   

                     
7 This Court’s predecessor has held that pretrial advice under Article 34, UCMJ, 10 
U.S.C. §834, is a “prosecutorial codal tool” and “it is the lawfulness of [the] 
prosecutorial conduct performed in a professional manner which must be tested 
under Article 34.”  United States v. Hardin, 7 M.J. 399, 403-04 (C.M.A. 1979).  A 
prosecutor is disqualified from a case where he or she is an accuser.  RCM 
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 Thus, on appeal, the members of the Army Court will be forced into the 

unenviable position of determining whether their supervisor and senior officer 

erred in this case and whether his error warrants a reversal of this case.  Moreover, 

petitioner has already asked the Army Court for resources to further investigate 

MG Risch’s disqualification – specifically, a fact investigator, (Appendix J), public 

survey data, (Appendix E), and a preservation order, (Appendix F), and the Army 

Court may likely be moved in the near future for additional resources and 

discovery.8  As such, there is sufficient cause for disqualification.  The issue is 

ripe.  And for the integrity of the military justice system, the members of the Army 

Court must avoid even the mere appearance of impurity.  See United States v. 

Kincheloe, 14 M.J. 40, 49 (C.M.A. 1982).  They did not.   

 While this Court’s predecessor court decided a similar issue in United States v. 

Mitchell, finding no basis for recusal where The Judge Advocate General (TJAG) 

                     
504(d)(4)(A).  An accuser is anyone with an “other than an official interest” in the 
case.  See Article 1(9), UCMJ.   Logically then, under Hardin, a SJA is 
disqualified where he or she has an “other than official interest” in the case.  
Significantly, however, cases since Hardin suggest that following the 1983 
amendments to the UCMJ, even an appearance of a bias may warrant 
disqualification in providing pretrial advice.  See United States v. Hayes, 24 M.J. 
796, 780 (A.C.M.R. 1987).   
8 For example, it may become necessary to move the Army Court to compel any 
and all documents pertaining to MG Risch that was part of Fort Hood’s 
“behavioral health campaign” and any and all emails “to” or “from” MG Risch 
concerning the prosecution of United States v. Hasan.   
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of the Navy signed fitness reports for appellate judges, 39 M.J. 131, 133 (C.M.A. 

1994), this case is vastly different.  This is so in three critical ways.   

 First, the appellant in Mitchell challenged fitness reports en masse.  Here, there 

is a specific claim based on the unique facts of this case.  Furthermore, Mitchell 

left open the possibility for this disqualification.  See id. at 145, nt. 8 (noting that 

the decision might have been different where the “Assistant Judge Advocate 

General, prior to [his] appointment, acted as a … staff judge advocate in that 

case.”) (emphasis added).   

 Second, the issue of MG Risch’s disqualification serves as a basis for resources 

and will likely serve as a basis for appellate discovery.  Therefore, unlike in 

Mitchell, the Army Court has been moved to authorize means to investigate its 

supervisor, and the Army Court will likely be moved to compel the government to 

disclose documents and other evidence pertaining to MG Risch.9   

 Third, this is a high-profile, capital case where the public’s desire for swift-

justice is well documented, and the ultimate outcome may draw scrutiny from 

many quarters.  Therefore, the risk to MG Risch’s personal reputation is 

appreciable--to say the least--and matched by the threat to the Army Court’s 

                     
9  Additionally, the Army Court may be requested to compel Judge Febbo to 
produce an affidavit, and ultimately, the court may need to determine whether a 
Dubay hearing is warranted in light of other statements obtained in the course of 
the post-conviction investigation.  See United States v. Dubay, 37 C.M.R. 411 
(1967).   
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reputation while sitting in judgment of these matters.  Consequently, while 

Mitchell provides a template for consideration of this issue, its holding is 

ultimately inapt to the present case.    

 In sum, there is a clear and indisputable right to the issuance of the writ on the 

extraordinary circumstances of this case.  

B. No other adequate remedy exists 

 Relating to the recusal of a military judge on grounds of RCM 902(a), this 

Court has held that no other adequate remedy exists for purposes of a writ of 

mandamus.  Hasan v. Gross, 71 M.J. 416, 419 (C.A.A.F. 2012).  Moreover, 

“virtually every court of appeals has recognized the necessity and propriety of 

interlocutory review of disqualification issues on petitions for mandamus to ensure 

that judges do not adjudicate cases that they have no [authority] to hear.”  

Alexander v. Primerica Holdings, 10 F. 3d 155, 163 (3rd Cir. 1993) (internal 

citations omitted).  Although the harm to a litigant can be cured through appeal, the 

additional, separable harm to the public confidence cannot.  Id.  (internal citations 

omitted).  This is equally true in the military justice system where “public 

confidence in the autonomy, integrity, and neutrality of [the] military judiciary as 

an institution” is “indispensable.”  Memorandum for Army Judges, subj: Army 

Code of Judicial Conduct, Code of Judicial Conduct.   
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C. The granting of the writ is otherwise appropriate 

 Granting this writ is appropriate for three reasons. First, it will vindicate 

petitioner’s right to an impartial panel.  Second, it will shore-up public confidence 

in the military judiciary.  Lastly, if a consequence of recusal in this instance is to 

refer this case to a sister court, it will ensure petitioner a real opportunity to have 

his case decided by an en banc court.  See United States Army Criminal Court of 

Appeals, Rules of Practice and Procedure, Rule 17(a)(3) (June 1, 2018) (En banc 

decisions are appropriate for death penalty cases).  

VI. 

Conclusion 

     WHEREFORE, petitioner prays for an order form this Court ordering the 

remaining judges of the Army Court to recuse themselves.   
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U.S. Army Legal Services Agency USCAAF Bar Number 35432  
9275 Gunston Road, Suite 3200 
Fort Belvoir, Virginia 22060 
(703) 693-0666 
USCAAF Bar Number 36871 
 JONATHAN F. POTTER  

Chief, Capital Litigation  
Appellate Defense Counsel  
Defense Appellate Division  
USCAAF Bar Number 26450                                 



CERTIFICATE OF FILING AND SERVICE 

     I certify that a copy of the foregoing in the case of United States v. Hasan, 

Crim. App. Dkt. No. 20130781, USCA Dkt. No. ____/AR was electronically filed 

with the Court, Respondent, and Government Appellate Division on November 5, 

2018.                                                                        

 

                                                                 BRYAN A. OSTERHAGE  
                                                                 Captain, Judge Advocate 
         Defense Appellate Attorney      
                                                                 Defense Appellate Division 

U.S. Army Legal Services Agency  
9275 Gunston Road, Suite 3200 
Fort Belvoir, Virginia 22060 
(703) 693-0666 
USCAAF Bar Number 36871 

 



 

 

 

 

 

 

 

APPENDIX A 
 

 

 

 

 

 

 

 

 

 



 
   

3452 
 

 A. All of these cartridge cases were fired from Prosecution Exhibit 6, the 5.7 pistol. 1 

 Q. Sir, I am now handing you Prosecution Exhibits 503-505, 507-513, 515, 518-535, 537- 2 

546, 549, 551-556, 558-568, 570, 572-575, 590, 624-627, and 631; these have been previously admitted 3 

into evidence as 68 FN 5.7 cartridge casings seized from the outside crime scene.  Sir, have you seen 4 

these items before? 5 

 A. Yes, I have. 6 

 Q. Sir, have you performed the same examination upon these items as you did on 7 

Prosecution Exhibit 138? 8 

 A. Yes, I did. 9 

 Q. Based upon your examinations and your experience in the field of firearm and toolmark 10 

examiner -- firearm and toolmarks, do you have an opinion as to whether these 68 items were fired from 11 

a particular weapon? 12 

 A. Yes, I do. 13 

 Q. What is that opinion, sir? 14 

 A. All of these cartridge cases were fired from Prosecution Exhibit 6, the 5.7 pistol. 15 

 Q. Now, sir, you've previously testified that you received 231 cartridge casings and only 214 16 

were 5.7-by-28-millimeter.  What were the other 17 cartridge casings? 17 

 A. They were 9-millimeter. 18 

 Q. Sir, at this time I am handing you Prosecution Exhibits 576-581, 583, 586, 628-630 and 19 

634(b).  Sir, do you recognize these items? 20 

 A. Yes, I do. 21 
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Answered in America,” and “Jihad Fields are Calling.”  Of course, the article that he looks at and views 1 

on 5 November.   2 

 That all supports what we already know, where, again, the accused stands up and yells, 3 

“Allahu Akbar.”  He did that to announce to everyone in the room why he was doing what he was doing.  4 

Let no confusion remain, if any existed, that that perfectly explains his motive.  He did not want to 5 

deploy, the Army is not going to make him do something like that; and he came to believe he held that 6 

jihad duty to kill soldiers. 7 

 The results of that motive resulted in the planning that we discussed at the beginning of 8 

my opening statement.  The purchase of the weapon, the most high-tech weapon available, with a high 9 

magazine capacity; the weapons training, the small arms training he engaged in; he received a tip from 10 

the instructor at Stan’s Shooting Range about how to do speed reloading, which he obviously had 11 

practiced – multiple eyewitnesses talked about the speed at which he was able to reload once the 12 

shooting begins on 5 November.  His specific target selection – once he goes into Building 42003 and 13 

sees Station 13, he realizes that he can turn that into the perfect killing station, because of all the soldiers 14 

grouped there, and because of what the soldiers grouped there represent – going to deploy, or returning 15 

from deployment.  He’s seeking out batteries and a second laser sight to make sure everything works as 16 

it should. 17 

 So, the motive and planning then turn into the crimes that I just discussed – 214 shell 18 

casings, all positively match Prosecution Exhibit 6, the 5.7 Herstal – left in Building 42003 and the area 19 

immediately outside on 5 November.  Thirty-one attempted premeditated murder victims, and one more 20 

who was shot at, and 13 people killed – 12 soldiers and Mr. Cahill.  All because of the motive and the 21 

planning, which came together on 5 November, a date the accused picked with a very specific reason: 22 
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[The court-martial was called to order at 1233, 23 August 2013.] 1 

MJ: Court is called to order; all parties are again present as before, to include the court 2 

members. 3 

 Colonel Keller, has the court reached its findings? 4 

PRES: Yes, ma’am. 5 

MJ: Are the findings reflected on Appellate Exhibit 413a, the findings worksheet? 6 

PRES: Yes, ma’am. 7 

MJ: Please fold the worksheet in two, give it to the bailiff, and hand it to me, bailiff, so that I 8 

can examine it and ensure that the findings are in proper form. 9 

[The president and bailiff did as directed.] 10 

 [Reviewing AE 413a.]  I’ve reviewed the findings worksheet; the findings are in proper 11 

form. 12 

 Bailiff, please return the findings worksheet to the president. 13 

[The bailiff did as directed.] 14 

 Everyone will remain seated while the president of the panel announces the findings of 15 

the court. 16 

PRES: Major Nidal M. Hasan, this court finds you: 17 

 Of the Original Charge and its Specifications, 18 

 by unanimous vote of all members:     Guilty. 19 
 20 
 Of the Additional Charge and its Specifications:   Guilty. 21 
 22 
MJ: Thank you, Colonel Keller. 23 

[The bailiff retrieved AE 413a from the president and returned it to the court.] 24 
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  En Banc 

IN THE UNITED STATES ARMY COURT OF CRIMINAL APPEALS 
 

U N I T E D  S T A T E S, 
               Appellee, 
 
 
 
            v. 
 
 
 
Major (O-4) 
NIDAL HASAN, 
United States Army, 
               Appellant 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

GOVERNMENT RESPONSE TO 
APPELLANT’S MOTION TO 
RECUSE OR ABATE (EN BANC) 
 
Docket No. ARMY 20130781 
 
Tried at Fort Hood, Texas, on 20 July, 
27 October, and 30 November 2011; 2 
February, 4 April, 10 April, 8 June, 
19 June, 29 June, 6 July, 12 July, 25 
July, 3 August, 9 August, 14-15 
August, 30 August, 6 September, 18 
September, and 18 December 2012; 
30 January, 28 February, 20 March, 
16 April, 9 May, 29 May, 3-5 June, 
11 June, 14 June, 18 June, 27 June, 2 
July, 9-10 July, 15-16 July, 18 July, 
25 July, 31 July, and 2-28 August 
2013; and 29 January 2015 before a 
general court-martial, convened by 
the Commander, Headquarters, III 
Corps and Fort Hood, Colonel 
Gregory Gross and Colonel Tara 
Osborn, Military Judges, presiding. 
 

 
TO THE HONORABLE, THE JUDGES OF THE 

UNITED STATES ARMY COURT OF CRIMINAL APPEALS 
 

 COMES NOW the United States, pursuant to Rule 23 of this Court’s 

Internal Rules of Practice and Procedure, and respectfully requests that this court 

deny appellant’s motion for recusal of the members of this court. The Government 

also asks that this court deny appellant’s motion for abatement of the proceedings.  



This case is solely before Panel Two for appellate review, not the entirety of 

the court.  (Gov. Ex. 2).  Therefore, the only issue at hand is whether the members of 

Panel Two – BG Berger, COL Schasberger, and COL Hagler – are disqualified 

from sitting on this case.  This court should find that they are not disqualified 

because a reasonable person would not question their impartiality. 

Appellant relies on Rule for Courts-Martial [hereinafter RCM] 902(a) for the 

assertion that a military appellate judge “shall disqualify himself or herself in any 

proceeding in which the military judge’s impartiality might reasonably be 

questioned.”  However, RCM 902 does not apply to military appellate judges.  

United States v. Hamilton, 41 M.J. 32, 38-39 (C.A.A.F. 1994).  Rather, RCM 902 

applies to a “military judge,” is defined in Article 1(10), UCMJ, 10 U.S.C. § 

801(10) as “an official of a general or special court-martial[.]”  Furthermore, RCM 

902 appears in Part II, Chapter IX, of the Manual for Courts-Martial, United States, 

2016, entitled, “Trial Procedure Through Findings.”  Therefore, this court should 

not rely upon RCM 902 for the standard for recusal of appellate judges. 

Instead, this court should look to Art. 66(h), Uniform Code of Military 

Justice, 10 U.S.C. § 866(h) (2016) [hereinafter UCMJ], and 28 U.S.C. 4559 as the 

basis for recusal of military appellate judges.  Art. 66(h), UCMJ, articulates the 

basis for mandatory recusal of an appellate judge: 

No member of a Court of Criminal Appeals shall be 
eligible to review the record of any trial if such member 

2 
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served as an investigating officer in the case or served as 
a member of the court-martial before which such trial was 
conducted, or served as military judge, trial or defense 
counsel, or reviewing officer of such trial. 
 

UCMJ, art. 66(h). Under 28 U.S.C. § 4559, a judge bears the independent 

obligation to recuse himself only when “his impartiality might reasonably be 

questioned.”  28 U.S.C. § 4559(a).  See United States v. Martinez, 19 M.J. 652 

(C.M.A. 1984) (adopting 28 U.S.C. § 4559 as the standard for disqualification of 

military appellate judges). 

The proper test … is whether the charge of lack of 
impartiality is grounded on facts that would create a 
reasonable doubt concerning the judge’s impartiality, not 
in the mind of the judge himself or even necessarily in the 
mind of the appellant, but rather in the mind of a 
reasonable man. 
 

Martinez, 19 M.J. at 652 (citing Union Independent v. Puerto Rico Legal Services, 

550 F. Supp. 1109, 111 (D. Puerto Rico 1982)); see also United States v. Mitchell, 

39 M.J. 131, 143 (C.M.A. 1994) (noting that the test for determining if recusal is 

necessary under this section is “whether a reasonable person who knew all the facts 

might question these appellate military judges’ impartiality.”). 

“It is well settled that a judge is presumed to be qualified and that the 

movant bears a substantial burden of proving otherwise.  Furthermore, the Court 

has a sworn duty not to disqualify itself unless there are proper and reasonable 

grounds for doing so.”  Martinez, 19 M.J. at 643 (quoting Idaho v. Freeman, 478 
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F. Supp. 33, 35 (D. Idaho 1979)).  “[T]he [appellant] must establish that the alleged 

bias and prejudice is personal, stemming from an extrajudicial source and resulting 

in an opinion on the merits other than what the judge has learned from his 

participation in this case.”  Id. (quoting United States v. Baker, 441 F. Supp. 612, 

616 (M.D. Tenn. 1977)) (emphasis in original).  The objective “standard is still one 

of reasonableness and should not be interpreted to require recusal on spurious or 

vague charges of partiality.”  Id. at 655 (quoting Smith v. Pepsico, Inc., 434 F. 

Supp. 524, 525 (S.D. Fla. 1977)). 

Much like how a rating relationship does not per se disqualify a panel 

member from serving on a panel, the appellate judges acting on this case are not 

required to recuse themselves merely because the Deputy Judge Advocate General 

(DJAG), Major General (MG) Risch, rates them.  See United States v. Wiesen, 56 

M.J. 172, 175 (C.A.A.F. 2001) (citations omitted).  “An actual or apparent conflict 

of interest between a military judge's rulings and his or her personal interest in 

protecting career prospects arises only in extraordinary circumstances.”  United 

States v. Hutchins, 2018 CCA LEXIS 31 at *111 (Navy-Marine Ct. Crim. App. 29 

January 2018)1.  The facts appellant presented in his motion for recusal do not 

amount to such extraordinary circumstances.   

                                                             
1 Unreported cases are included in the Appendix. 
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In United States v. Mitchell, 39 M.J. 131 (C.M.A. 1994), the Court of 

Military Appeals held that the preparation of fitness reports for appellate military 

judges by senior judge advocates does not render appellate judges inherently 

disqualified or impartial.  Recently, in United States v. Hutchins, the Navy-Marine 

Court of Criminal Appeals rejected an appellant’s assertion that a “military judge 

suffered from a conflict of interest with his supervisory judges in his chain of 

command.”  Hutchins, 2018 CCA LEXIS at *109.  The court reached that 

conclusion because it found “no evidence of supervisory intrusion on subordinate 

discretion in this case.”  Id. at *111.   

In Mitchell and Hutchins, the rater had no prior professional involvement in 

the underlying case.  Here, although MG Risch provided the pretrial advice to the 

convening authority, there is no reason to distinguish this case from the holding in 

Mitchell and Hutchins.  The underlying legal concern in Mitchell and Hutchins – 

that appellate judges may be swayed to act in a particular way in their judicial role 

because of their rater’s position – is the same that appellant attempts to argue 

disqualifies the appellate judges in this case.  This court should follow the holdings 

in Mitchell and Hutchins because there is no evidence that MG Risch’s role in 

advising the convening authority over seven years ago in a position he no longer 

holds prevents the members of this court from acting impartially. 
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Appellant fails to show MG Risch’s bias in favor of the Government 

because of his prior professional involvement in appellant’s court-martial.  

Appellant relies on three facts to argue that MG Risch should not have provided 

pretrial advice to the convening authority: 1) the fact that MG Risch’s subordinate, 

Mr. Freeburg (then CPT Freeburg) and a paralegal were present at the medical 

SRP building during Appellant’s attack in November 2009; 2) Major General 

Risch’s remarks after touring the medical SRP the evening of the attack that “it 

was a difficult experience that would make it hard to sleep at night,” or words to 

that effect; and 3) Major General Risch’s fear for his family on post at the time of 

the incident.  (App. Mot. at p.7).  As appellant provides no evidence that MG 

Risch’s “first concern was to reasonably fear for his family,” this court should not 

rely on mere speculation to conclude he was biased.  (App. Mot. at p.7).  Major 

General Risch’s remarks to Mr. Freeburg and the paralegal are not an indication of 

personal bias, but are merely an indication of his care and concern for his 

subordinates because of their involvement in the attack, especially given that he 

recommended they seek mental health treatment immediately after his comment.  

(Def. Ex. W).  Major General Risch was not directly involved in the attack and did 

not serve as the accuser or as a witness at appellant’s court-martial.  Appellant’s 

assertion that MG Risch is biased and concerned only for his “personal reputation” 
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is not supported by any reasonable interpretation of the evidence appellant offers 

this court.  (App. Mot. at 7-9).   

A member of the public knowing all of the above facts would not reasonably 

conclude that the members of this panel or the court are biased due to MG Risch’s 

prior involvement in this case.  Even if MG Risch was unqualified to provide the 

pretrial advice to the convening authority, appellant provides no evidence of 

supervisory intrusion by MG Risch on this court, nor does he point to any previous 

decision or order by this court as being indicative of any influence or bias.  

Appellant’s assertion that the court will disregard their judicial obligation to 

remain neutral and act only to receive a favorable rating from MG Risch or please 

the public amounts to “spurious or vague charges of partiality” based solely on 

speculation.  Martinez, 19 M.J. at 643.   

Additionally, there is no evidence that MG Risch has either used any 

inappropriate basis to rate the judges on this court or threatened retribution upon 

members of the court for performing their duties.  In United States v. Mabe, 33 

M.J. 200 (C.M.A. 1991), the Court of Military Appeals held that the Judge 

Advocate General (JAG) or his designee may not base the periodic rating of a 

military judge upon the rater's opinion of appropriateness of the sentences awarded 

by the judge.  Similarly, in United States v. Graf, 35 M.J. 450 (C.M.A. 1992), the 

Court of Military Appeals held that the decertification or transfer of a military 
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judge based upon the JAG’s or his designee’s opinion of the sentences awarded by 

the judge would violate Articles 26 and 37, UCMJ, 10 U.S.C. §§ 827 and 837.  The 

Court also noted that the UCMJ “provides substantial independence and protection 

for military judges, both trial and appellate, despite their subordinate position in 

the military hierarchy” such as the ability to file an Article 138, UCMJ complaint 

against “interfering superiors”.  Id.  Appellant has not shown that MG Risch has 

acted in any prohibited manner such as in Mabe and Graf or that any of the 

members of this court have evidenced inappropriate influence by MG Risch by 

pursuing administrative relief such as filing an Article 138, UCMJ complaint. In 

sum, there is no evidence that BG Berger, COL Schasberger, or COL Hagler will 

base their opinions in this case on anything other than what they have learned 

during their participation in this case.  See Martinez, 19 M.J. at 643. 

Furthermore, a finding that the members of this court are disqualified from 

acting on this case merely because of MG Risch’s professional involvement in it in 

his role as a Staff Judge Advocate would create an untenable situation for future 

appellate review of courts-martial.  Such a precedent would lead to the recusal of 

the entirety of the court for cases where the DJAG or TJAG have had any prior 

professional involvement.  Prior service as a Staff Judge Advocate or in other 

military justice roles is commonplace for those who fill the role of DJAG and 

TJAG.  A standard where mere prior professional involvement of DJAG at the trial 
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level of a case, without more, could lead to the inability of this court to review 

numerous courts-martial.  

Appellant provides no evidence that supports a finding that BG Berger, COL 

Schasberger, or COL Hagler are mandatorily disqualified under Article 66(h), 

UCMJ, or 28 U.S.C. § 4559(a).  Although appellant provided facts detailing COL 

Mulligan and COL Febbo’s prior involvement in this case, COL Mulligan and 

COL Febbo have recused themselves.  Therefore, this court need not consider 

whether they are disqualified. 

The fact that BG Berger, COL Schasberger, and COL Hagler are colleagues 

with the appellate judges who have recused themselves is also not a basis for 

recusal.  In United States v. Morgan, 47 M.J. 27 (C.A.A.F. 1997), the Court of 

Appeals for the Armed Forces held that an entire Court of Criminal Appeals was 

not barred from acting on a case merely because one of its members or court staff 

was barred from reviewing a case.  Id. at 30.  “We are aware of no rule of law or 

authority anywhere which automatically bars entire appellate courts from 

reviewing cases which involved their peers, prior to their appointment to the 

appellate court.”  Id.  Appellant has provided no evidence that the members of this 

court are tainted or disqualified by virtue of their position in the same court as 

those who have disqualified themselves. 
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Accordingly, there are no grounds upon which the appellate judges acting on 

this case must recuse themselves.  A reasonable person, knowing all of the facts, 

would not have reason to question the impartiality of BG Berger, COL 

Schasberger, and COL Hagler.2  

Conclusion 
 
WHEREFORE, the Government respectfully requests that this court deny 

appellant’s motion. 

 
 

 
ALLISON L. ROWLEY 
CPT, JA 
Appellate Attorney,     
  Government Appellate Division 
 
 
 
 
ERIC K. STAFFORD 
LTC, JA 
Deputy Chief, Government        
  Appellate Division 

 CATHARINE M. PARNELL 
CPT, JA 
Branch Chief,  
  Government Appellate Division           

 

                                                             
2 Even if this court were inclined to find that all of its members must be recused, this court 
should not abate the appellate review in this case.  As a remedy short of abatement, appellate 
review may be conducted by appellate judges from other military branches.   
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Panel No. 2 

IN THE UNITED STATES ARMY COURT OF CRIMINAL APPEALS 
 

UNITED STATES     
                                       Appellee   

CONSOLIDATED MOTION FOR 
RECONSIDERATION OF THE 
DENIAL OF RECUSAL, EXPERT 
ASSISTANCE FOR A NATIONAL 
SURVEY, AND PRESERVATION 
ORDER 

                    
  
            v.               Docket No. ARMY 20130781 
  
  
Major (O-4) Tried at Fort Hood, Texas on 20 July, 27 

October, and 30 November 2011; 2 
February, 4 April,  10 April, 8 June, 19 
June, 29 June, 6 July, 12 July, 25 July, 3 
August, 9 August, 14-15 August, 30 
August, 6 September, 18 September, and 
18 December 2012; 30 January, 28 
February, 20 March, 16 April, 9 May, 29 
May, 3-5 June, 11 June, 14 June, 18 
June, 27 June, 2 July, 9-10 July, 15-16 
July, 18 July, 25 July, 31 July, 2-28 
August 2013; and 29 January 2015 
before a general court-martial appointed 
by the Commander, Headquarters, III 
Corps and Fort Hood, Colonel Gregory 
Gross and Colonel Tara Osborn,  
Military Judges, presiding 
 

NIDAL M. HASAN 
United States Army 
                                      Appellant     

  
TO THE HONORABLE, THE JUDGES OF THE 

UNITED STATES ARMY COURT OF CRIMINAL APPEALS 

 COME NOW the undersigned appellate defense counsel, pursuant to Rules 19 

and 23 of this court’s Internal Rules of Practice and Procedure, and move this court 
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to reconsider its decision not to recuse itself from this case and its decisions to 

deny expert assistance for a national survey and a preservation order.   

Statement of the Case 

 On 12 July 2018, the first undersigned filed a Motion to Recuse or Abate 

with this court due to the fact that an allegation of error pertains to this court’s 

supervisor, Major General (MG) Stuart Risch.   The government filed its response 

on 19 July 2018.  

 On 27 July 2018, the undersigned counsel filed a reply to the government’s 

response.  Additionally, the undersigned counsel contemporaneously filed a motion 

for expert assistance for funding to conduct a national survey and a motion for a 

preservation order that would have instructed MG Risch and other named 

participants to preserve and maintain any and all correspondence pertaining to the 

prosecution of United States v. Hasan.   The government subsequently filed a 

motion responding to the request for expert assistance.  The government did not 

oppose the motion for the preservation order.   

 On 17 August 2018, this court denied all three motions.  This court provided 

no analysis for any of its decisions.  

Grounds for Reconsideration 

 An independent judiciary is indispensable to the military justice system; 

“[e]qually important is the confidence of the public in the autonomy, integrity, and 
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neutrality of [the] military judiciary as an institution.”   United States Army 

Judiciary, Code of Judicial Conduct for Army Trial and Appellate Judges 

[hereinafter Code of Judicial Conduct], Memorandum for Army Judges, Subject: 

Army Code of Judicial Conduct, para. 2 (16 May 2008).   Military appellate judges 

will avoid even the appearance of impropriety and must aspire, at all times, to 

conduct that ensures the greatest possible public confidence in their independence, 

impartiality, integrity, and competence.  Code of Judicial Conduct, Preamble, para 

2 (emphasis added).    Consequently, the Code of Judicial Conduct commands 

Army judges to take actions that not only safeguard against the erosion of public 

confidence, but that maximize it.1   

 Under the Code of Judicial Conduct and Rule for Courts-Martial [hereinafter 

RCM] 902(a), recusal is necessary in this instance.  Yet, this court has declined to 

disqualify itself, and it has done so without explanation.  See United States v. 

Wright, 52 M.J. 136, 141 (C.A.A.F. 1999) ("[D]espite an objective standard, the 

judge's statements concerning his intentions and the matters upon which he will 

                                                 
1 This language is notably distinguishable from the American Bar Association’s 
Code of Judicial Conduct that applied to Army judges until 2008 when the Army 
recognized a need to modify the rules to “meet the unique needs of Army 
practice.”  Code of Judicial Conduct, Scope, para. 2; see also Dep’t Army Reg. 27-
10, Legal Services: Military Justice [hereinafter AR 27-10], para. 5-8b (11 May 
2016).  Specifically, the Army changed the language from “should” avoid the 
appearance of impropriety and “should” aspire to conduct that ensures the greatest 
public confidence to “will” and “must,” respectively.  This suggests that the Army 
places a higher standard on its judiciary compared to civilian counterparts.   
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rely are not irrelevant to [the RCM 902(a)] inquiry.”).   Additionally, this court 

contemporaneously denied means that would aid counsel in the investigation and 

ultimate briefing of this issue, to include a request unopposed by the government.2  

Again, this court did so without explanation.   In keeping its reasons in the dark, 

this court does nothing to dispel the pall that has been cast over this case.  See 

Jordan v. Dep’t of Labor and Econ. Growth, 480 Mich. 869, 870 (Weaver, J., 

                                                 
2 The government opposed only the request for funding for a national survey, 
incorrectly asserting that survey results would be “irrelevant.”  (Gov’t Response, 
pg. 2).   With respect to disqualification, RCM 902(a) is designed to promote 
public confidence in the military judicial system.  United States v. Quintanilla, 56 
M.J. 37, 45 (C.A.A.F. 2001); United States v. Butcher, 56 M.J. 87, 93 (C.A.A.F. 
2001) (the appearance standard is about the “public perceptions of the military 
justice system, as appreciated the application of RCM 902(a)”) (Baker, J., 
concurring) (emphasis added).  Furthermore, as it relates to prejudice, the question, 
in part, is “the risk of undermining the public’s confidence in the judicial process.”  
United States v. Martinez, 70 M.J. 154, 159 (C.A.A.F. 2011) (citing Liljeberg v. 
Health Services Acquisition Corps., 486 U.S. 847, 864 (1988) (emphasis added).   
Consequently, while the legal test may be from the standpoint of a reasonable 
person, to say that actual public perception on this matter holds no probative value 
is misguided.  See e.g., Fuelberg v. State, 447 S.W.3d 304, 312-13 (Tex. App. 
Austin 2014) (statistical evidence is related to the issue of recusal and that while 
not synonymous, the opinion of the average person is related to the opinion of the 
hypothetical reasonable person).  It logically follows that public perception is 
equally probative of officers in the performance of quasi-judicial functions.  With 
respect to the implied bias of the panel members, United States v. Akbar, 74 M.J. 
364 (C.A.A.F. 2015), is not on point.  Akbar dealt with the issue of the panel 
members’ knowledge of the incident before trial.  Id. at 397-98.  The present issue 
is more visceral in that it deals with potential inherent prejudices of Army panel 
members against appellant who ostensibly “switched sides” and targeted Army 
personnel.   
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concurring) (“in the matter of disqualification, transparency, rather than secrecy, is 

vital [.]” ).   

 For these reasons, the undersigned counsel request reconsideration of the 

above-referenced rulings.   If the court decides once again against appellant, the 

undersigned counsel respectfully request that this court set forth its reasons.   

     WHEREFORE, appellate defense counsel respectfully request that this court 

grant the instant motion. 

Panel No. 2 
                                                                
 
MOTION FOR 
RECONSIDERATION OF THE 
DENIAL OF RECUSAL:  
 
GRANTED:  __________   
       
DENIED: __________       
         
DATED:    __________ 
 
MOTION FOR 
RECONSIDERATION OF THE 
DENIAL OF EXPERT ASSISTANCE 
FOR A NATIONAL SURVEY: 
 
GRANTED:  __________   
       
DENIED: __________       
         
DATED:    __________ 
 

 
BRYAN A. OSTERHAGE 
CPT, JA 
Appellate Defense Counsel, 
Defense Appellate Division 
 
 
 
 
JACK D. EINHORN 
MAJ, JA 
Branch Chief 
Defense Appellate Division 
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MOTION FOR 
RECONSIDERATION OF THE 
DENIAL OF THE PRESERVATION 
ORDER:  
 
GRANTED:  __________   
       
DENIED: __________       
         
DATED:    __________ 
 
 
 
 
 
 



CERTIFICATE OF FILING AND SERVICE 

 

I certify that a copy of the foregoing was sent via electronic submission to the 

Army Court at usarmy.pentagon.hqda-otjag.mbx.clerk-of-court-efiling@mail.mil 

and the Government Appellate Division at usarmy.pentagon.hqda-otjag.mbx.gad-

accaservice@mail.mil on the 17th day of September, 2018. 

  
 
BRYAN A. OSTERHAGE 
CPT, JA 
Defense Appellate Division 
9275 Gunston Road, Suite 3200 
Fort Belvoir, Virginia  22060 
(703) 693-0666 
bryan.a.osterhage.mil@mail.mil  
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DECLARATION 
 

I, Captain Zachary Allen Gray, on this 11th day of July, 2018, duly swear under the penalty of perjury that 
information contained herein is the truth.   
 

On or about May 21, 2018, I served as a witness to a conversation between Captain Bryan Osterhage and 
Nathan Freeburg.  I have reviewed the statement of Nathan Freeburg dated the same day, and it is an accurate 
representation of what Nathan Freeburg relayed to CPT Osterhage over the phone.   
 
 I, Captain Zachary Allen Gray fully understand the contents of this entire statement.  This statement was 
made freely, without hope of benefit or reward, without threat of punishment and without coercion, unlawful 
influence, or unlawful inducement.  Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the 
foregoing is true and correct. 
 
 

 
     _______________________________ 
     Zachary Allen Gray 
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TJAG and DJAG FY 17/18 Published Rating Scheme

as of 7/11/2018

Rank Name Org Position Rater Senior Rater Begin End
28-Apr-17 16-Jul-18
17-Jun-17 16-Jun-18

1-Jul-17 30-Jun-18
 23-Apr-17 4-Jun-18

LTC Weis, Richard JALS App Judge (Reserve) DJAG DJAG 1-Mar-17 28-Feb-18
LTC Wolfe, Stefan JALS App Judge DJAG DJAG 15-Jul-17 14-Jul-18
LTC Levin, Steven JALS App Judge (Reserve) DJAG DJAG 1-Apr-17 31-Mar-18

14-Jul-17 13-Jul-18
1-Jul-17 30-Jun-18

17-Jun-17 16-Jun-18
13-Jun-17 12-Jun-18



From: Curto, Toby N LTC USARMY HQDA OTJAG (US)
To: Osterhage, Bryan A CPT USARMY HQDA OTJAG (US)
Cc: Mendelson, David E COL USARMY HQDA (US)
Subject: OER Rating Scheme
Date: Thursday, March 15, 2018 7:11:51 AM
Attachments: 2017-2018 Rating Scheme - DAD.xlsx

Bryan,

Here is the rating scheme we are working off of.  I owe you a couple of dates for the rating period.  In each of the
cases, MG Risch has not rated them as DJAG and the rating period will be roughly June/July 17 to June/July 18,
give or take a month.  I will try to finalize the info for you.  I will also update it, should anything change.  I'm not
tracking that anything will, but sometimes there are changes in an officer's status, need to close an OER out early,
etc.

Let me know if you need anything else.

v/r,

LTC C

Toby N. Curto
LTC, JA
AXO, TJAG
Office of the Judge Advocate General
Army Pentagon, 3E542






