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IN THE UNITED STATES COURT OF APPEALS  

FOR THE ARMED FORCES 

 

U N I T E D  S T A T E S, ) APPELLANT’S OPENING BRIEF  

                 Appellee )   

 )   

            v. ) 

 )  Crim. App. Dkt. No. ARMY 20240104 

 ) 

 ) USCA Dkt. No. 26-0238/AR 

Corporal (E-4)    ) 

RICHARD K. WILCOXSON, ) 

United States Army,   ) 

                 Appellant )  

 

TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS FOR THE 

ARMED FORCES:  

ISSUE PRESENTED: 
 

Whether the sentence is void because the court-martial lacked  

jurisdiction to impose a segmented sentence?  

 

Statement of Statutory Jurisdiction 

 

 The Army court of Criminal Appeals [hereinafter Army court] had 

jurisdiction over this matter pursuant to Article 66, Uniform Code of Military 

Justice, 10 U.S.C. § 866 (2019) [hereinafter UCMJ].  This Honorable Court has 

jurisdiction over this matter under Article 67(a)(3), UCMJ, 10 U.S.C. § 

867(a)(3)(2019).  

Statement of the Case 

On May 30, 2023, July 17, 2023, December 20, 2023, February 21-23, 

2024 and March 5, 2024, a military judge sitting as a general court-martial 
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convicted appellant, Corporal Richard K. Wilcoxson, contrary to his pleas, of one 

specification of attempting to commit a lewd act upon a minor, two specifications 

of possession of child pornography, and one specification of assault 

consummated by a battery of a child, in violation of Articles 82, 128 and 134, 

Uniform Code of Military Justice [UCMJ], 10 U.S.C. §§ 882, 928 and 934 

(2018). Consistent with his plea, the military judge convicted appellant of one 

specification of assault consummated by a battery of a child, in violation of 

Article 128, Uniform Code of Military Justice [UCMJ], 10 U.S.C. § 928 (2018).  

The military judge imposed, in segments, a sentence to confinement totaling 36 

months, Wilcoxson, 2026 CCA LEXIS 233, *20-21. 

On March 19, 2024, the Convening Authority took no action on the 

adjudged sentence. Id. On May 24, 2024, the military judge entered judgment.  

On May 12, 2026, the Army Court issued a memorandum opinion in which 

it denied to Appellant all relief.  United States v. Wilcoxson, 2026 CCA LEXIS 

233 (A. Ct. Crim. App. May 12, 2026)(mem. op.)(Appendix A).  This appeal 

followed. 

Statement of Facts 

 The facts necessary for the disposition of this matter are included in the 

argument below.   

Summary of Argument 
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The military judge lacked jurisdiction to enter a segmented sentence.  

Appellant elected to be sentenced under the rules applicable to courts-martial prior 

to 2019.  Wilcoxson, 2026 CCA LEXIS 233, *18-19.  This election was 

“irrevocable” because it was jurisdictional.  Id.  The segmented sentence that the 

military judge imposed was void because a segmented sentence was not among 

those options for punishment permitted under the pre- 2019 rules.  This court 

should therefore order the segmented portion of the sentence set aside because the 

court only had jurisdiction to impose a unitary sentence.   

Standard of Review 
 

 This court reviews questions of jurisdiction de novo.  United States v. 

Hennis, 79 M.J. 370, 374-75 (C.A.A.F. 2020). 

Law 
 

Court-Martial Jurisdiction   

A court-martial is a “court of special and limited jurisdiction” that has no 

inherent jurisdiction or authority.  Runkle v. United States, 122 U.S. 543, 556 

(1887).  Instead, court-martial jurisdiction is defined entirely by statute.  United 

States v. Lopez de Victoria, 66 M.J. 67, 69 (C.A.A.F. 2008).   

It is a jurisdictional question “whether the sentence was authorized by law.”  

Santucci v. Commandant, 66 F.4th 844, 854 (10th Cir. 2020) quoting Calley v. 

Callaway, 519 F.2d 184, 194 (5th Cir. 1975).  Jurisdictional defects in court-
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martial jurisdiction are never waived.  Givens v. Zerbst, 255 U.S. 11, 19, 41 S. Ct. 

227, 65 L. Ed. 475 (1921). See also Robbins, 52 M.J. at 160; United States v. Reid, 

46 M.J. 236, 240 (C.A.A.F. 1997). 

Sentencing 

The UCMJ grants to the President the authority to limit the types of 

punishment that a court-martial may adjudge.  “The punishment which a court-

martial may direct for an offense may not exceed such limits as the President may 

prescribe for that offense.”  Art. 56, UCMJ.  The President has exercised this 

authority in R.C.M. 1003 and in other provisions within the Manual for Courts-

Martial [MCM].  “Subject to the limitations in the Manual, the punishments 

authorized in this rule may be adjudged…” R.C.M. 1003(a)(2019 ed.).  

Additionally, the President exercised his authority by limiting punishment of 

offenses occurring prior to January 1, 2019 to the rules in place for sentencing at 

the time of commission of those offenses.  2018 Amendments to the Manual for 

Courts-Martial, United States, 83 Fed. Reg. 9889, 9890-91 (March 18, 2018).   

Analysis 
 

The court-martial lacked jurisdiction to impose a segmented sentence.  
 

  A segmented sentence was not authorized by law because Appellant 

elected a unitary sentence.  A court-martial lacks jurisdiction to impose an illegal 

sentence.  Santucci, 66 F.4th at 854; Calley, 519 F.2d at 194.  The President has 
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authority to restrict the types of sentence that a court-martial may impose.  Art. 

56(a), UCMJ.  Here, the President exercised his rule-making authority to restrict 

courts-martial to unitary sentences were at least one offense that is the subject of 

sentencing was committed before January 1, 2019.  2018 Amendments, 83 Fed. 

Reg. at 9890-91.  Since Appellant was sentenced for allegations occurring prior to 

January 1, 2019, the court-martial did not have legal authority to impose a 

segmented sentence.   

Since sentencing included offenses occurring prior to January 1, 2019, the 

rules governing Appellant’s court-martial explicitly forbid a segmented sentence.  

“Sentencing by a court-martial is unitary. The court-

martial will adjudge a single sentence for the offenses of 

which the accused was found guilty. A court-martial may 

not impose separate sentences for each finding of guilty 

but may impose only a single, unitary sentence covering 

all of the guilty findings in their entirety.” 

 

R.C.M. 1002(b)(2016 ed.)(emphasis added).   

 

It was therefore not within the jurisdiction of the court-martial to adjudge a 

segmented sentence because the President explicitly forbid segmented sentences.  

This is why the military judge correctly advised appellant that his election for a 

unitary sentence was irrevocable.  Wilcoxson, 2026 CCA LEXIS 233, *18-19.The 

segmented portion of the sentence was void.    

The Army court erred in testing for prejudice. 
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 The Army court erred in testing the jurisdictional error here for prejudice.  

“[A]ppellant cannot demonstrate prejudice” from the segmented sentence. 

Wilcoxson, 2026 CCA LEXIS 233, *21.  “This Court’s case law distinguishes 

between jurisdictional and administrative errors…”.  Jurisdictional error “must be 

set aside as invalid” and is not tested for prejudice.  United States v. King, 83 M.J. 

115, 122 (C.A.A.F. 2023).  Therefore, this court should grant relief.     

Assuming, arguendo, that the error is not jurisdictional, Appellant was 

prejudiced because the use of a segmented sentence constituted an impermissible 

ex post facto change in punishment.  “Every law that changes the punishment” 

for an offense after it is committed is an ex post facto law and is unconstitutional.  

United States v. Gorski, 47 M.J. 370, 373 (C.A.A.F. 1997)(emphasis added).  Here, 

the change in the rules from unitary to segmented sentence occurred after some of 

the charges occurred.  The military judge’s decision to run portions of the sentence 

consecutively increased appellant’s punishment because under the unitary system 

that appellant elected, all punishment for all offenses is served at the same time.  It 

is not served consecutively as was the case here.  The punishment therefore both 

changed in type and increased in amount after the crime.  Appellant was therefore 

prejudiced by the military judge’s imposition of a segmented sentence.   

Even if non-jurisdictional, Appellant did not waive the issue. 
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Assuming, arguendo, that the defect here were not jurisdictional, Appellant 

did not waive his right to a unitary sentence.  An appellant need only assert a right 

once in order to preserve the issue.  United States v. Lynn, 45 M.J. 403, 495 

(C.A.A.F. 1996).  Unlike a hypothetical case in which an appellant made no 

sentencing election, here, Appellant specifically elected to receive a unitary 

sentence.  Wilcoxson, 2026 CCA LEXIS 233, *18.  He therefore need not repeat 

his election to preserve his right to it.  Therefore, this court should find that the 

error was preserved. 

Additionally, the Army Court erred in faulting appellant for failing to object 

to the segmented sentence.  Contra Wilcoxson, 2026 CCA LEXIS 233 at *20.  An 

accused need not object if the objection would be futile.  United States v. 

Humphries, 71 M.J. 209, 212 (C.A.A.F. 2012).  Here, the court-martial could not 

have reconsidered its sentence because no provision of R.C.M. 1005 authorizes 

reconsideration.  “A military judge may reconsider a sentence once announced 

only under the circumstances described in R.C.M. 1005(b).”  R.C.M. 1005(c).  No 

provision of R.C.M. 1005 authorizes a military judge to reconsider the sentence 

because it is not unitary. Appellant therefore did not waive his objection to the 

segmented sentence because any objection would have been futile.   

This court should either set aside the confinement or authorize a rehearing on the 

sentence.   
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 This court should either set aside the confinement or authorize a rehearing 

on the sentence.  Here, only the unitary portions of the sentence (the discharge and 

the reduction) were valid.1  The segmented confinement was void.  Therefore, this 

court should simply set aside the adjudged segmented confinement as a matter of 

judicial economy, 

 In the alternative, should this court find that a rehearing as to the sentence is 

necessary, it should instruct any sentencing authority that it may approve either a 

punitive discharge or a short sentence to confinement, but not both.  Following 

appellate review, any sentence at rehearing cannot be “in excess of or more severe” 

than the sentence originally adjudged.  Art. 63(a), UCMJ. Where an original 

sentence includes a punitive discharge but no confinement, upon rehearing a short 

period of confinement may be substituted for the punitive discharge without 

offending Article 63.  Waller v. Swift, 30 M.J. 139, 143 (C.M.A. 1990).  Here, 

since the original unitary sentence included a punitive discharge, but did not 

include a valid period of confinement, a sentencing authority may substitute a short 

period of confinement for the discharge.  A sentencing authority may not, however, 

impose confinement and a punitive discharge, because both were not valid parts of 

the original sentence.  

 
1 Although the unitary sentence technically included total forfeiture of all pay and allowances, forfeitures run for 

the length of confinement unless an additional period of forfeiture is explicitly adjudged.  United States v. Stewart, 

62 M.J. 291, 293-94 (C.A.A.F. 2006).  Since no unitary confinement was adjudged, and no additional period of 

forfeiture specified, the forfeitures are a legal nullity.    
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Conclusion 

WHEREFORE, appellant respectfully requests that this honorable Court 

grant the relief specified or such other relief as may be just under the 

circumstances. 

 

 

ROBERT FELDMEIER 

Civilian Appellate Defense Counsel 

2920 Forestville Road, #100-1076 

Raleigh, North Carolina 27616 

P: 336-416-2479 

robert.a.feldmeier@gmail.com 

CAAF Bar No. 35622 

Certificate of Filing and Service 

 

 I certify that the foregoing was electronically delivered to this Court and 

Army Government Appellate Division, and on October 13, 2026.  

   

Robert Feldmeier, Attorney-at-law  

Certificate of Compliance with Rules 24(b) and 37 

 

This Brief on Behalf of Appellant complies with the type-volume limitation 

of Rule 24(b) because this brief contains 1618 words. This brief also complies with 

the typeface and type style requirements of Rule 37. 

 

Robert Feldmeier, Attorney-at-law 
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