
 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 
UNITED STATES,   )   SUPPLEMENT TO THE PETITION 
   Appellee,   )   FOR GRANT OF REVIEW 

  
 
 

 v.     )  
 
  

 
 ) Crim. App. Dkt. No. 20240080 
LAMARIO D. THOMAS, )    
Captain (O-3),     )   USCA Dkt. No. 26-0284/AR 

 
 

United States Army,    )   
 Appellant.  ) Filed October 13, 2026 
  

TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS  
FOR THE ARMED FORCES: 

 
Issue Presented 

 
Did the Army lose jurisdiction to try Appellant by operation of law because of his 
mandatory removal date? 

 
Statement of Statutory Jurisdiction 

 
 The Army Court of Criminal Appeals (ACCA) had jurisdiction over this case 

pursuant to Article 66(b)(3), Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 

866(b)(3). This Court has jurisdiction under Article 67(a)(3), UCMJ, 10 U.S.C. 

§ 867(a)(3). 

Statement of the Case 

 On February 22, 2024, an officer panel sitting as a general court-martial 

convicted appellant, Captain Lamario D. Thomas, contrary with his pleas of one 

charge and two specifications alleging sexual assault in violation of Article 120b, 

UCMJ, 10 U.S.C. § 920b, one charge and one specification alleging sexual assault in 
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violation of Article 120, UCMJ, 10 U.S.C. § 920, and one charge and one specification 

alleging conduct unbecoming an officer in violation of Article 133, UCMJ, 10 U.S.C. 

§ 933. (R. at 976). On February 23, 2024, the military judge sentenced appellant to be 

reprimanded, to forfeit all pay and allowances, to be confined for 20 years, and to be 

dismissed from the service (R. at 1085). On March 28, 2024, the convening authority 

approved the findings and adjudged sentence. (Convening Authority Action). On July 

24, 2024, the military judge entered judgment. (Modified Judgment of the Court). 

The ACCA issued its opinion affirming the findings and sentence on July 8, 

2026. Appendix. Captain Thomas filed a timely petition for grant of review on 

September 8, 2026, accompanied by a motion to file the supplement subsequently. 

The Court granted the motion and a second motion for extension of time, authorizing 

Captain Thomas to file the supplement by October 13, 2026.  

Statement of the Facts 

The claims made by I.S., then age 19, that Captain Thomas sexually assaulted 

her multiple times starting from when she was 14 years old arose only after L.T., her 

13 year old  brother, made a discovery that she engaged in sexual acts with Captain 

Thomas. (R. at 573). This discovery occurred on July 5, 2018, when he viewed videos, 

created on  May 22, 2018, stored on an iPad Air 2. (R. at 693-695, 781). The videos 

showed I.S. engaging in oral sex and sexual intercourse with Captain Thomas. (Pros. 

Ex. 1, 42). These acts formed the factual basis for Article 120 violations, Charge II, 

and the Specifications thereunder and Article 133 violation, Charge III, and the 
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Specification thereunder. (Charge Sheet). Appellant was acquitted of Specification 1 

under Charge II, alleging penetration of I.S.’s vulva by Appellant’s penis while I.S. 

was sleeping. (Charge Sheet, R. at 976).  

 I.S. was not the natural or adopted daughter of Captain Thomas. She was born 

on April 13, 1999. (R. at 561-62, 593). She and her mother, T.S., lived with Captain 

Thomas from when I.S. was approximately five years old. T.S., who was never married 

to Captain Thomas, moved out of the home in 2012 and subsequently lost legal custody 

of I.S. and L.T., her natural son who was fathered by Captain Thomas. (R. at 561, 571, 

596). T.S. would only visit the children occasionally after losing custody. (R. at 562).  

 Captain Thomas met Captain V.S. in 2012. (R. at 597,702-721). After moving 

in with him, I.S., and L.T., her relationship with I.S. became strained. (R. at 702-721). 

Further turmoil developed in their home because disagreements arose between Captain 

Thomas and Captain V.S. on how to raise the children. (R. at 702-721). She eventually 

moved out in 2017. (R. at 702-721). From this point on the family consisted of Captain 

Thomas, I.S., L.S. and L.T. A fourth child, T.T.,  occasionally visited them. T.T. was 

the natural daughter of Captain Thomas by another relationship. She and I.S. were 

approximately the same age. (R. at 587). 

 Immediately after L.T. viewed the videos, he reported what he saw to T.T., who 

then confronted I.S. with what L.T. claimed to observe. (R. at 587, 608-609). I.S. 

admitted that it was her and Captain Thomas on the videos. L.T. then contacted A.P., 

T.S.’s sister, and shared what he saw. A.P. informed T.S. and together they contacted 
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the local police. (R. at 658-669, 743-746). When the police arrived at their home and 

interviewed I.S., she made the initial claim that Captain Thomas had been sexually 

abusing her since she was 14 years old. (R. at 674-681). This claim became the basis 

for the sexual assaults alleged in Charges I and II. 

 In a single page ruling the military judge denied a defense motion to dismiss for 

lack of jurisdiction based upon an argument that Captain Thomas was tried after his 

mandatory removal and retirement date and the regulations governing prosecution of 

retired service members were not followed. (App. Ex. VIII (motion) and XXXIV 

(ruling)). While the judge adopted certain facts raised in the defense motion and 

prosecution response, no law was cited in the judge’s ruling. (App. Ex. VIII and XII, 

respectively.) Arguments on the motion can be found at R. 222 (defense) and R. 235 

(government). The key facts are as follows:     

What were the Appellant’s mandatory removal and retirement dates? 

 Both parties agreed that Captain Thomas had been passed over for Major at least 

twice, which triggered mandatory removal and retirement dates under 10 U.S.C. § 

632(a)(2) and (3). Given his prior service, he clearly qualified for retirement. What is 

not clear in the record is the impact of the way in which his mandatory retirement date 

was determined. At trial, the parties agreed on the same mandatory removal date, 

December 31, 2022, which meant that he was placed on the retirement list on January 

1, 2023. There is an outstanding question, however, whether this was accurate. The 

military judge did not address this fact in his ruling because it was not raised at trial. 
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 Appellant was informed of the preferred charges against him on December 22, 

2022, before the established mandatory date, even though the retirement order was not 

revoked until 10 January 2023, after the mandatory and retirement dates. The problem 

is that Appellant now claims his mandatory removal (retirement) dates should have 

been in approximately December 2021, which is before the charges were preferred. 

This argument was not raised by the defense at trial but is being raised by Appellant 

on appeal. The ACCA denied Appellant’s motion to submit a copy of an official 

document referencing a non-selection for promotion after Appellant had been selected 

for promotion but removed from the promotion list. A motion to attach this document 

will be filed with this Court shortly along with a motion for appellate discovery. 

 Even assuming the judge was correct in relying upon the agreed retirement date, 

as the defense argued at trial, the act of revoking Appellant’s retirement order occurred 

after his mandatory removal date and was not lawfully revoked by the statutorily 

authorized person. They based their argument in part on Army Regulation 600-8-24, 

paragraph 6-3(c), which states, “The amendment or revocation must occur prior to the 

retirement date.” There is no evidence that the Secretary of the Army or authorized 

designee directed the revocation in this case. 

 AR 27-10, paragraph 5-4c states, “Retired soldiers subject to the UCMJ will not 

be tried for any offense by any court-martial unless extraordinary circumstances are 

present.” They must first be ordered to active duty based upon the approval of the ASA 

(M&RA). This did not occur.  
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Additional facts necessary to the resolution of the issue presented are addressed 

in the argument below.  

REASONS TO GRANT REVIEW 

 This Court should grant review to determine whether a mandatory removal 

date, as determined by the facts of this case, acted by operation of law to discharge 

Captain Thomas who was on active duty and had been twice non-selected for 

promotion. See United States v. Nettles, 74 M.J. 289 (C.A.A.F. 2015) (reversing the 

conviction due to lack of jurisdiction in a case involving a reservist who was not on 

active duty but had a mandatory removal date because he was twice non-selected for 

promotion). 

A. Standards of Review 
 

 The standard for granting review of an issue that an accused raises before this 

Court is good cause shown. Art. 67(a)(3), UCMJ, 10 U.S.C. § 867(a)(3). At trial, the 

prosecution “must prove jurisdiction by a preponderance of the evidence.”  United 

States v. Morita, 74 M.J. 116, 121 (C.A.A.F. 2015). Such questions are reviewed de 

novo. United States v. Hennis, 79 M.J. 370, 375 (C.A.A.F. 2020) (citing United States 

v. Hale, 78 M.J. 268, 270 (C.A.A.F.).  

B. Analysis 

 This Court should grant review to determine whether the Army lost jurisdiction 

to try Appellant by operation of law because of his mandatory removal date. 10 U.S.C. 

§ 632 addresses the “Effect of Failure of Selection for promotion: Captains and Majors 
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of the Army.” For retirement eligible officers, retirement is mandatory on a date 

“which date shall not later than the first day of the 7th calendar month beginning after 

the month in which the President approves the report of the board which considered 

him the second time.” 10 U.S.C. § 632 (a)(2). 

 Appellant was selected for promotion at the FY19 board. Subsequently he was 

removed from the FY19 promotion to Major list on December 31, 2020, and was 

notified of this on March 9, 2021. (Defense Appellate Exhibit 1, to be filed by separate 

motion along with a motion for appellate discovery). The memorandum giving him 

notice states, “this removal constitutes a non-selection for promotion.” There is no 

evidence whether  he failed selection for promotion at the FY21 (or any prior) board 

in which the results were announced in June 2021, which if true constituted a second 

non-selection. This second non-selection in 2021 should have triggered the seven 

month requirement to be mandatorily retired in late 2021 or early 2022, prior to the 

preferral of charges in December 2022.  

 The Army violated the law by not mandatorily removing Appellant either in 

2021 or 2022. Even though he was being paid, the Army technically had no jurisdiction 

over him because by operation of law no legal basis existed to continue him on active 

duty after December 31, 2022. 
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        Therefore, Captain Thomas respectfully requests that this Honorable Court grant 

his Petition for Grant of Review. 

 

                                    Respectfully Submitted, 
 

     Frank J. Spinner   
 

FRANK J. SPINNER     
U.S.C.A.A.F. Bar No. 26210   
Attorney at Law      
1420 Golden Hills Road     
Colorado Springs, Colorado 80919    
Email: lawspin@aol.com     
(719) 223-7192      

 
Counsel for Appellant 
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CERTIFICATE OF FILING AND SERVICE 
 
 I certify that I electronically filed a copy of the foregoing with the Clerk of 

Court on October 13, 2026, and that a copy was also electronically served on the 

Army Government Appellate Division on the same date.  

                                                   
                                                  Frank J. Spinner   
 

FRANK J. SPINNER     
U.S.C.A.A.F. Bar No. 26210   
Attorney at Law      
1420 Golden Hills Road     
Colorado Springs, Colorado 80919    
Email: lawspin@aol.com     
(719) 223-7192      

 
Counsel for Appellant 
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CERTIFICATE OF COMPLIANCE 
 

This brief complies with the type-volume limitation because it contains 1900 words  
and complies with the typeface and type-style requirements of Rules 21, 24 (b) and 
37 because it has been prepared in Times New Roman font, using 14-point type with 
one-inch margins. 
 
                                             
 
 
     Frank J. Spinner   
 

FRANK J. SPINNER     
U.S.C.A.A.F. Bar No. 26210   
Attorney at Law      
1420 Golden Hills Road     
Colorado Springs, Colorado 80919    
Email: lawspin@aol.com     
(719) 223-7192      

 
Counsel for Appellant 
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