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Issues Presented

L
Whether this Court should overturn its decision in
United States v. Rodriguez, 67 M.J. 110 (2009)
considering the Supreme Court’s decision in Harrow v.
Dept. of Defense, 601 U.S. 480 (2024), and hold the
sixty-day deadline to appeal a court of criminal appeals
decision is not jurisdictional.

IL
Did the motions judge abuse his discretion when he

admitted alleged victim testimony about uncharged

sexual offenses over defense objections made under
R.C.M. 703(e)(2)?

Statement of Statutory Jurisdiction

After being found guilty at general court-martial, Appellant failed to timely
appeal the lower court decision for review under Article 66(b)(3), Uniform Code of
Military Justice (UCMI).! The lower court promulgated its opinion in this case on
February 6, 2026. Accordingly, per Article 67(b)(2), Appellant could petition this
Court for review within sixty days; day sixty was April 3, 2026. By only a matter
of days, due to miscommunication between his undersigned civilian counsel and
his Navy appellate counsel, Appellant, through counsel, filed his petition on April
16, 2026. Counsel were aware that Appellant desired that they file a petition for

grant of review on his behalf. He is not at fault for the oversight.

110 U.S.C. § 866(b)(3).



Once appellate counsel recognized this failure, they conducted research to
assess whether any relief was available because jurisdiction before this Court
appeared to have been lost. As addressed in Issue I below, Appellant maintains that
this Court’s decision in United States v. Rodriquez, 67 M.J. 110 (2009), is no
longer good law in light of the Supreme Court’s decision in Harrow v Dept. of
Defense, 601 U.S. 480 (2024). As a result, Appellant maintains that jurisdiction in
this Court exists upon a showing of good cause excusing the failure to timely file a
petition for grant of review. Accordingly, this Court has jurisdiction over the case
under Article 67(a)(3), UCMIJ.2

Good cause exists under the facts and circumstances of this case for two
reasons. First, counsels’ error was an inadvertent oversight due to
miscommunication and pressing demands in other active cases. Second, counsel
took swift action to research and file the petition as quickly as possible. For the
reasons discussed in Issue I below, Appellant, through counsel, respectfully request
that this Court maintain jurisdiction for good cause.

Statement of the Case
A general court-martial with enlisted members convicted Appellant, contrary

to his pleas, of violating Article 120, UCMIJ (sexual assault).® The members

210 U.S.C. § 867(2)(3).
3 Entry of Judgment (1 August 2024).



sentenced Appellant to seven years confinement, a reduction to the rank of E-1,
and a dishonorable discharge.* Appellant requested the convening authority defer
any automatic forfeitures of his pay and suspend the reduction until the end of his
obligated service to allow for his family to receive the full amount of any deferred
forfeitures of his E-6 pay.’ The convening authority approved the request to defer
automatic forfeitures and adjudged reduction until Entry of Judgement and took no
action on the findings or sentence.® The lower court affirmed the findings and
sentence.’
Relevant Authority

Article 67, UCMI, provides:

(b) The accused may petition the Court of Appeals for the Armed

Forces for review of a decision of a Court of Criminal Appeals within

60 days from the earlier of—

(1)the date on which the accused is notified of the decision of the Court
of Criminal Appeals; or

(2)the date on which a copy of the decision of the Court of Criminal
Appeals, after being served on appellate counsel of record for the
accused (if any), is deposited in the United States mails for delivery
by first-class certified mail to the accused at an address provided by
the accused or, if no such address has been provided by the accused,

‘1d.

S Id.

6 Convening Authority Action (11 June 2024).

7 United States v. Sumpter, No. 202400329, slip op. (N-M. Ct. Crim. App. Feb. 6,
2026).
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at the latest address listed for the accused in his official service
record.?

Statement of Facts

1. The complaining witnesses lied and recanted their previous sexual assault
allegations against Appellant.

In March of 2016, the complaining witness, Appellant’s step-daughter, and
his other step-daughter spoke with social workers from the Department of Child
Protective Services (CPS).” They each provided a statement regarding alleged
sexual misconduct against Appellant unrelated to the charge at trial in the current
case.'’ In addition, a Commonwealth Attorney was assigned to prosecute Appellant
in Norfolk, Virginia.

However, both of Appellant’s step-daughters recanted their allegations
shortly after speaking with CPS.!"" Accordingly, the criminal charges in state court
were dropped and CPS concluded the allegations were “unfounded” and closed the
case.'? A year later, CPS destroyed the case file.!* Although the Navy was aware of
the allegations and recantation, no prosecution was undertaken nor does it appear

the Navy sought to preserve the evidence.

810 U.S.C. § 867 (b)(1)-(2) (2024).

? App. Ex. LXXVIII at 3.

10 ]1d.

1 Id. (stating their recantations occurred on a date on or about 25 March 2016 and
6 May 2016).

2.

B Id.



Trial defense counsel filed a motion pursuant to R.C.M. 914 to preclude
Appellant’s step-daughters from testifying about the prior alleged sexual conduct
and to abate the proceedings pursuant to R.C.M. 703(e)(2) due to the destroyed
CPS file.!* The military judge denied and granted in part defense’s motion.! In
fashioning a remedy, the military judge ruled the Government would be required to
stipulate to the basic facts pertaining to the recantations by the complaining
witnesses.'®

The parties signed a stipulation of fact stating in March of 2016, the
complaining witness made allegations that Appellant touched her and her sister in
a sexual manner.'” Then, six weeks later, they told Norfolk Child Protective
Services “that they had made up all of their allegations against [Appellant] and /ied

to the Norfolk Police.”!8

2. Appellant’s step-daughters’ testimony contradicted the stipulation of fact.

At trial, the complaining witness testified that she understood the court
accepted as a fact that there was a time when she recanted her allegations in

2016." Yet she also said all the things she described in her allegations did in fact

4 App. Ex. IIL

15 App. Ex. LXXVIII at 16-15.
16 1d,

17 App. Ex. LXXXILI.

18 Id. (emphasis added).

PR, at811.



happen.?’ Moreover, Appellant’s other step-daughter continued to lie about the fact
that she had made up the 2016 allegations. When asked to acknowledge the fact
that she lied about the 2016 allegations she denied telling CPS the allegations were
not true.?!

Reasons for Granting Review and Summary of Argument

This Court must overturn United States v. Rodriguez and rule that the 60-day
appeal deadline in Article 67(b), UCMI is not jurisdictional. The Supreme Court’s
recent unanimous decision in Harrow v. Dept. of Defense fundamentally shifted
the legal landscape, establishing a strict "clear-statement" requirement for
jurisdictional time bars. Article 67(b) entirely lacks this mandatory language,
rendering its 60-day window a mere procedural rule. Furthermore, Harrow
explicitly restricted Bowles v. Russell—the foundational precedent for Rodriguez—
to Article III courts. Because military tribunals operate under Article I, Bowles is
unequivocally inapplicable. To align with binding Supreme Court precedent, this

Court must decisively abandon Rodriguez.

20 14.
21 R. at 841.



By affirming the military judge’s erroneous ruling admitting the
complaining witness’ testimony, the lower court decided a question of law that
conflicts with United States v. Simmermacher.*

Argument
L
This Court should overturn its decision in United States
v. Rodriguez, 67 M.J. 110 (2009) in light of Harrow v.
Dept. of Defense, 601 U.S. 480 (2024) and hold the sixty-
day deadline to appeal a court of criminal appeals
decision is not jurisdictional.
Standard of Review
This Court reviews statutory interpretation de novo.?

Discussion

A. The sixty-day filing deadline in Article 67(b), UCMJ is not
jurisdictional and is subject to equitable tolling.

In its unanimous decision, the Supreme Court in Harrow v. Dept. of Defense
held sixty-day filing deadlines will be treated as jurisdictional “only if Congress
clearly states that it is.”?* In Harrow, the Supreme Court recognized that most

filing deadlines are “not jurisdictional” even if the statute states the petitioner

2274 M.J. 196 (C.A.AF. 2015).

3 United States v. Schioff, 74 M.J. 312, 313 (C.A.AF. 2015).

2% Harrow v. Dept. of Defense, 601 U.S. 480, 484 (2024) (citations omitted)
(emphasis added).



“shall file in this court.”® The Supreme Court treated such language as
“categorical commands,” not jurisdictional bars.?® The Supreme Court explained,
“what matters instead is whether a time bar speaks to a court’s authority to hear a
case.”?’ Moreover, the Supreme Court held that time-bar provisions are
“presumptively subject to equitable tolling.”?® Whether equitable tolling applies is
determined based on the facts of the case in issue.?

In Harrow, the statute in question stated the petition “shall be filed” in the
United States Court of Appeals for the Federal Circuit “within 60 days.”° The
Supreme Court recognized that the statute had a time-bar provision.’! But the
Court found “The time limit was just a time limit, nothing more” because Congress
did not include a clear-statement indicating jurisdictional consequences for filing
past the deadline.*?

The Supreme Court explained their “clear-statement test” is a “high bar” to

meet.*? “As to all other time bars, we now demand a clear statement.”** For a

2 Id. at 482-83.

“Id

27 Id. at 485.

28 Id. at 489-90 (quoting Boechler v. Commissioner, 596 U. S. 199, 209 (2022))

2 Id. at 490.

30 Harrow, 601 U.S. at 485.

31 Id

274

33 Id. at 489 (“And as we have shown, the time limit Harrow missed when he filed

that appeal does not satisfy our clear-statement test.”).
*1d
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procedural rule to surmount this “high bar,” “traditional tools of statutory
construction must plainly show that Congress imbued [the rule] with jurisdictional
consequences.”® Consequently, statutes outlining time-limits for filing petitions
will not be treated as jurisdictional unless Congress includes a provision
mentioning jurisdiction is tied to the time-limit in the statute.’

Additionally, two years after this Court’s Rodriguez decision, the Supreme
Court in Henderson v. Shinseki, an 8-0 decision, clarified that “Bowles did not hold
categorically that every deadline for seeking judicial review in civil litigation is
jurisdictional” adding:

Because the consequences that attach to the [jurisdictional] label may
be so [drastic], we have tried in recent cases to [bring some discipline]
to the use of this term. We have urged that a rule should not be referred
to as [jurisdictional] unless it governs a court’s adjudicatory capacity,
that is, its subject-matter or personal jurisdiction. Other rules, even if
important and mandatory, we have said, should not be given the
Jurisdictional brand >’

Here, Article 67 is nearly identical to the statute in Harrow and does not
govern this Court’s adjudicatory capacity. Article 67(b) clearly states, “The

accused may petition the [CAAF] for review of a decision of a [CCA] within 60

35 Id. at 484.

36 Id. at 485-86.

37 Henderson v. Shinseki, 562 U.S. 428, 435-36 (2011) (citations omitted)
(emphasis added).



days from the earlier of.”*® This provision describes how a litigant can obtain
judicial review of a criminal court of appeal’s decision. Like Harrow, nothing in
Article 67 mentions this Court’s jurisdiction.’? Article 67 speaks to how an accused
may petition this court for review; it does not govern this Court adjudicatory
capacity.*® Accordingly, this Court should treat the time-limit proscribed in Article
67 as “just a time limit, nothing more.”*! Therefore, the Article 67 time-limit is
subject to equitable tolling.

B. Bowles v. Russell, 551 U.S. 205 (2007) does not apply to Article I
courts and effectively overrules United States v. Rodriguez.

This Court’s 3-2 decision in United States v. Rodriguez concluded that the
sixty-day deadline in Article 67(b) was jurisdictional “in light of” Bowles v.
Russell.** But the Supreme Court in Harrow reexamined Bowles and limited its
application. “[W]e have since taken care to delineate both where Bowles applies
and where it does not.”** Bowles applies to statutory deadlines “to appeal from on
Article I court to another.”** And the Supreme Court recognized that Bowles

predates their “current approach to such matters.”* Now, in order to find that a

310 U.S.C. § 867 (b) (2024).

3 Harrow, 601 U.S. at 485-86 (citations omitted) (emphasis added).
0 Henderson, 562 U.S. at 435.

H Id at 485.

2 United States v. Rodriguez, 67 M.J. 110, 111 (C.A.A.F. 2009).

3 Harrow, 601 U.S. at 489.

# Jd. (emphasis added).

3 Id. at 488-89.
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statute creates a jurisdictional bar, the Supreme Court “now demand[s] a clear

statement.”*¢

Accordingly, Bowles does not apply to the military because military courts
are derived from Article I; military courts can no longer rely on Bowles to
conclude that the statutory period within which an appellant my file a petition for
grant of review is jurisdictional. Therefore, this Court’s should overturn its
decision in Rodriguz.

IL.

The motions judge abused his discretion when he
admitted alleged victim testimony about uncharged
sexual offenses over defense objections made under
R.C.M. 703(e)(2).

Law and Argument

R.C.M. 703(e)(2) provides in pertinent part:

(2) Unavailable evidence. Notwithstanding paragraph (e)(1), a party is
not entitled to the production of evidence which is destroyed, lost, or
otherwise not subject to compulsory process. However, if such
evidence is of such central importance to an issue that it is essential to
a fair trial, and if there is no adequate substitute for such evidence, the
military judge shall grant a continuance or other relief in order to
attempt to produce the evidence or shall abate the proceedings, unless
the unavailability of the evidence is the fault of or could have been
prevented by the party.*’

46 Jd. at 489.
7 MANUAL FOR COURTS-MARTIAL, UNITED STATES, pt. II (2019).

11



Evidence of uncharged prior sexual offenses that is otherwise considered
admissible under M.R.E. 413 must still pass the balancing test set forth in M.R.E.
403. M.R.E. 413(a) provides:

(a) Permitted Uses. In a court-martial proceeding for a sexual offense,

the military judge may admit evidence that the accused committed any

other sexual offense. The evidence may be considered on any matter to

which it is relevant.*8
M.R.E. 403 provides that testimony may be excluded if its “probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the issues,
or misleading the members.”

In his ruling applying the M.R.E. 403 balancing test, the motions judge
relied on “the non-inexhaustive list of factors found in United States v. Wright, 53
M.J. 476, 483 (C.A.A.F. 2000) and United States v. Berry, 61 M.J. 91, 95
(C.A.AF. 2005).* To be clear, although the motions judge factually determined
that the alleged victims recanted their claims of uncharged sexual assaults and that
relevant evidence favorable to the defense had been destroyed, he overruled the

defense objections made under R.C.M. 914 and 703(e)(2) in part.>® His rulings

under M.R.E. 413 and 403, also were granted in part and denied in part, which led

8 MANUAL FOR COURTS-MARTIAL, UNITED STATES, pt. III (2019).
4 App. Ex. LXXVII at 6-7.
X Id. at 14.

12



to a unique remedy crafted by the motions judge that is under challenge by
Appellant as being inadequate.’!

In Simmermacher, this Court stated that it would “not read the language of
[R.C.M. 703(e)(2)] that broadly.”? This Court explained that “the other relief”
mentioned in R.C.M. 703(e)(2) “is clearly applicable only to the military judge’s
attempt to produce the missing evidence and does not grant the military judge
broad discretion to fashion a remedy for violation of the rule.”””? This Court
explained “If a continuance or other relief cannot produce the missing evidence,
the remaining remedy . . . is abatement of the proceedings.”**

Here, the military judge abused his discretion when he failed to abate the
proceedings as to the M.R.E. 413 evidence. He used a broad interpretation of
R.C.M. 703(e)(2) to craft his remedy. The remedy only addressed the recantations.
But the recantations were only one aspect of the missing evidence. Thus, such
relief could not “produce the missing evidence.”

Essentially, the motions judge allowed the alleged victims to testify about

the uncharged misconduct and recantations but required the prosecution to enter a

SUId. at 14-15.

32 Simmermacher, 74 M.J. at 201.
Bid.

* Id.

A1,

13



stipulation of fact regarding the recantations.’® A key problem with this stipulation
is that the complaining witness was permitted to testify at length about her claims
detailing them in a very graphic, prejudicial and inflammatory way that went far
beyond the stipulation’s use of the phrase “sexually inappropriate manner.” She
testified that Appellant would “rub my thigh and work his way up to my crotch or
my butt”, “slap me and rub me with his penis on my butt”, “pulled his pants
down—and told me to suck it” and put his penis in her mouth.’” But the defense
had no realistic or effective way to counter her testimony with the information that
could only be found in the destroyed files. What may have seemed sensible to the
motions judge in theory played out in court in a way that deprived Appellant’s

right to a fair trial. Therefore, by affirming this violation, the lower court decided a

question of law in a way that conflicts with Simmermacher.*®

6 I1d. at 14.
’TR. at 818-19, 822.
8 C.A.AF. Rule 21(5)(B) (2024).

14



Conclusion

Accordingly, this Court should grant the Petition for Review.

Respectfully submitted.

Frnank FJ. Spinnen
Frank J. Spinner

Attorney at Law

1420 Golden Hills Road
Colorado Springs, CO 80919
(719) 233-7192

Lawspin@aol.com
USCAAF Bar No. 26210

15

Meggie C. Kane-Crug
Meggie C. Kane-Cruz

LT, JAGC, USN

Appellate Defense Counsel

1254 Charles Morris Street SE

Bldg. 58, Suite 100

Washington Navy Yard, DC 20374
(202) 685-8502
meggie.c.kane-cruz.mil@us.navy.mil
USCAAF Bar No. 38051



Appendix

A. United States v. Sumpter, No. 202400329, slip op. (N-M. Ct. Crim. App.
Feb. 6, 2025).

Certificate of Compliance
This Supplement complies with the type-volume limitations of Rule 21(b)
because it contains fewer than 9,000 words. This brief also complies with the
typeface and type style requirements of Rule 37 because it has been prepared in

14-point, Times New Roman font with one-inch margins on all four sides.

Certificate of Filing and Service
I certify that a copy of the foregoing was delivered to this Court and delivered
to the Director, Appellate Government Division (Code 46), DACCode46@ navy.mil
and to the Deputy Director, Administrative Support Division, Navy-Marine Corps
Appellate Review Activity (Code 40) at Joshua.D.Ricafrente.civ.@us.navy.mil on

May 27, 2026.

Frank J. Spinner

Attorney at Law

1420 Golden Hills Road
Colorado Springs, CO 80919
(719) 233-7192
Lawspin@aol.com
USCAAF Bar No. 26210

16



This opinion is subject to administrative correction before final disposition.

Yiniten Stntes Nabyp- arine Covps
@ omrt of Griminal Appenls
Before

DALY, HARRELL, and KORN
Appellate Military Judges

UNITED STATES
Appellee

V.

Brian J. SUMPTER
Aviation Structural Mechanic First Class (E-6), U.S. Navy
Appellant

No. 202400329

Decided: 6 February 2026

Appeal from the United States Navy-Marine Corps Trial Judiciary

Military Judges:
Derek D. Butler (arraignment)
Derek A. Poteet (motions)
Mishonda M. Mosley (trial)

Sentence adjudged 10 May 2024 by a general court-martial tried at
Washington Navy Yard, District of Columbia. Sentence in the Entry of
Judgment: reduction to E-1, confinement for seven years, and a dishon-
orable discharge.

For Appellant:
Mpr. Frank J. Spinner
LT Meggie C. Kane-Cruz, JAGC, USN

For Appellee:
LT Stephanie N. Fisher, JAGC, USN
LT K, Matthew Parker, JAGC, USN



United States v. Sumpter, NMCCA No. 202400329
Opinion of the Court

Judge KORN delivered the opinion of the Court, in which Chief Judge
DALY and Senior Judge HARRELL joined.

This opinion does not serve as binding precedent, but

may be cited as persuasive authority under
NMCCA Rule of Appellate Procedure 30.2.

KORN, Judge:

A general court-martial composed of members with enlisted representation
convicted Appellant of one specification of sexual assault in violation of Article
120, Uniform Code of Military Justice (UCM.J).! The military judge sentenced
Appellant to confinement for seven years, reduction to paygrade E-1, and a
dishonorable discharge.

Appellant raises two assignments of error (AOE):

I. Did the motions judge abuse his discretion when he ad-
mitted alleged victim testimony about uncharged sexual
offenses over Defense objections made under M.R.E. 403,
413, and R.C.M. 914 and 703(e)(2)?

II. Is the evidence legally and factually sufficient when
the Government did not prove “without consent” beyond
a reasonable doubt?

We find no prejudicial error and affirm.

I. BACKGROUND

Appellant was convicted of sexually assaulting his 18-year-old stepdaugh-
ter, Ms. November.? Years prior, both Ms. November and Appellant’s other
stepdaughter, Ms. Golf, alleged that Appellant sexually abused them while
they were 14 and 11 years old, respectively. Following these allegations, both

110 U.S.C. § 920.

2 All names in this opinion, other than those of Appellant, the judges, and counsel,
are pseudonyms.



United States v. Sumpter, NMCCA No. 202400329
Opinion of the Court

girls went to live with their grandmother and ultimately recanted the allega-
tions against Appellant. Ms. November returned to live with Appellant and her
mother, Ms. Sierra, shortly after turning 18.

Approximately 10 months after returning to Appellant’s house, Ms. Novem-
ber was alone in the living room with Appellant after Ms. Sierra and Appel-
lant’s three biological children had gone to bed. Appellant and Ms. November
testified to similar versions of what occurred next, aside from the critical issue
of whether Ms. November consented to Appellant’s actions. Ms. November tes-
tified that Appellant offered her a massage, which she declined. Appellant pro-
ceeded to give her a massage anyway, and then touched her breast. Appellant
then pulled Ms. November’'s pants down and had sex with her against her will.
Appellant testified that Ms. November accepted his offer of a massage. While
he was massaging her, he touched her breast, asked her if it was all right, and
she said yes. They then kissed, she grabbed his crotch, and they proceeded to
have sex after he confirmed she was consenting.

A few minutes later, Ms. November called her grandmother and told her
and Ms. Golf, who was still living with their grandmother, what had happened.
Ms. November then woke up Ms. Sierra and told her what had happened.

The Government initially charged Appellant with both sexually assaulting
Ms. November when she was 18 and sexually abusing both of his stepdaugh-
ters when they were children. The military judge later granted a Defense mo-
tion to sever the sexual assault charge from the child sexual abuse charges.
The Government then notified Appellant of its intention to offer evidence of
Appellant’s prior sexual abuse of Ms. November and Ms. Golf as evidence of
similar crimes in sexual offense cases under Military Rule of Evidence (Mil. R.
Evid.) 413. Appellant sought evidence from the Norfolk, Virginia Child Protec-
tive Services (CPS) relating to Ms. November’s and Ms. Golf's recantations of
the prior allegations of sexual abuse. However, based on state law, the records
pertaining to those allegations and the subsequent recantations had been de-
stroyed.

Appellant moved to prevent the Government from offering evidence that
Appellant had sexually abused Ms. November and Ms. Golf when they were
children, arguing the evidence failed to meet the tests for admissibility under
Mil. R. Evid. 413 and 403. Appellant further argued that Ms. November’s and
Ms. Golf's testimony was precluded by Rule for Courts-Martial (R.C.M.) 914
because records of their recantations had been destroyed, despite acknowledg-
ing that “it is unknown whether the recantation statements were ever formally
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documented or retained . . . .”3 Finally, Appellant argued that this testimony
was also precluded by Mil. R. Evid. 703(e)(2), as the unavailable CPS records
contained evidence that was essential to a fair trial. Appellant alternatively
asked the military judge to abate the proceedings due to the unavailable CPS
records.

The military judge found that the testimony about Appellant sexually abus-
ing his stepdaughters was admissible under both Mil. R. Evid. 413 and 403.4
He further ruled that the CPS records were not statements as defined by
R.C.M. 914, and even if they were, they were never in the possession of the
United States.® The military judge determined that abatement was not war-
ranted under Mil. R. Evid. 703 because the CPS records were not of such cen-
tral importance that they were essential to a fair trial, since other evidence
existed to allow Appellant to impeach Ms. November’s and Ms. Golf's credibil-
ity by showing they had recanted their allegations.® That alternative evidence
included the testimony of an Assistant Commonwealth’s Attorney, who inter-
viewed Ms. November and Ms. Golf, and to whom they both admitted to re-
canting the allegations of sexual abuse to CPS due to concerns that their alle-
gations would cause their mother to get in trouble with CPS. Additionally, the
military judge required the Government to stipulate to the basic facts pertain-
ing to Ms. November’s and Ms. Golf's recantations to CPS, and barred the Gov-
ernment from introducing recordings of their child forensic interviews for any
reason, to include as prior consistent statements.” Ms. November and Ms. Golf
ultimately testified about the prior sexual abuse.

3 App. Ex. III at 4.
4 App. Ex. LXXVIII at 15.
5 App. Ex. LXXVIII at 7-8.

6 The military judge concluded that even if the CPS files were of such central im-
portance that they were essential to a fair trial, adequate substitutes existed for the
missing evidence. App. Ex. LXXVIII at 8.

7 App. Ex. LXXVIII at 14.
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I1. DISCUSSION

A. The military judge did not abuse his discretion when he admitted
testimony from Ms. November and Ms. Golf about Appellant sexually
abusing them as children.

We review a military judge’s decision to admit evidence for an abuse of dis-
cretion.®

“The abuse of discretion standard calls for more than a mere dif-
ference of opinion,” but instead occurs when the military judge’s
“findings of fact are clearly erroneous, the court’s decision is in-
fluenced by an erroneous view of the law, or the military judge’s
decision on the issue at hand is outside the range of choices rea-
sonably arising from the applicable facts and the law.”®

1. The evidence was admissible under Mil. R. Evid. 413(a).

Military Rule of Evidence 413(a) states, “In a court-martial proceeding for
a sexual offense, the military judge may admit evidence that the accused com-
mitted any other sexual offense. The evidence may be considered on any matter
to which it is relevant.”

The three threshold requirements for admitting such evidence are: “(1) the
accused must be charged with an offense of sexual assault; (2) the proffered
evidence must be evidence of the accused’s commission of another offense of
sexual assault; and (3) the evidence must be relevant under [Mil. R. Evid.] 401
and [Mil. R. Evid.] 402.”1° To meet the second requirement, the military judge
“must conclude that the members could find by preponderance of the evidence
that the offenses occurred.”!!

Appellant was charged with sexual assault under Article 120. The testi-
mony at issue described evidence of Appellant’s commission of multiple prior

8 United States v. Solomon, 72 M.J. 176, 179 (C.A.A.F. 2013) (citing United States
v. Ediger, 68 M.J. 243, 248 (C.A.AF. 2010)).

9 United States v. Warda, 84 M.dJ. 83, 90 (C.A.A.F. 2022) (quoting United States v.
Stellato, 74 M.dJ. 473, 480 (C. A A.F. 2015)).

10 Solomon, 72 M.dJ. at 179 (citing United States v. Berry, 61. M.dJ. 91, 95 (C.AAF.
2008); United States v. Wright, 53 M.dJ. 476, 483 (C.A.A.F. 2000)).

11 Wright, 53 M.dJ. at 483 (citing Huddleston v. United States, 485 U.S. 681, 689-90,
(1988)).
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sexual offenses. The military judge properly found that the members could con-
clude by a preponderance of the evidence that Appellant sexually abused his
stepdaughters when they were children. He further properly found that the
evidence was relevant under Mil. R. Evid. 401 and 402, as “[t]he prolonged and
escalating nature of the earlier allegations is relevant to propensity.”12

After making the three threshold findings under Mil. R. Evid. 413, the mil-
itary judge must then apply a balancing test under Mil. R. Evid. 403.!3 That
rule provides that “[t]he military judge may exclude relevant evidence if its
probative value is substantially outweighed by a danger of one or more of the
following: unfair prejudice, confusing the issues, misleading the members, un-
due delay, wasting of time, or needlessly presenting cumulative evidence.” In
the Mil. R. Evid. 413 context, “[t]he Rule 403 balancing test should be applied
in light of the strong legislative judgment that evidence of prior sexual offenses
should ordinarily be admissible[.]’® When a military judge articulates a
properly conducted Mil. R. Evid. 403 balancing test on the record, the decision
will not be overturned absent a clear abuse of discretion.!®

Prior to allowing the Government to present Ms. November’s and Ms. Golf’s
testimony about Appellant’s previous sexual abuse, the military judge properly
conducted a Mil. R. Evid. 403 balancing test and explained his analysis of the
relevant factors in a written ruling.!® We conclude that the military judge did
not abuse his discretion in conducting an Mil. R. Evid. 403 balancing test or in
admitting the evidence under Mil. R. Evid. 413.

2. The evidence was not subject to R.C.M. 914.
Rule for Courts-Martial 914(a) states:

After a witness other than the accused has testified on direct
examination, the military judge, on motion of a party who did
not call the witness, shall order the party who called the wit-
ness to produce, for examination and use by the moving party,
any statement of the witness that relates to the subject matter
concerning which the witness has testified, and that is . . . in
the possession of the United States . . ..

12 App. Ex. LXXVIII at 11.

13 Berry, 61 M.d. at 95.

14 Wright, 53 M.J. at 482 (citation modified).

16 United States v. Manns, 54 M.J. 164, 166 (C.A.A.F. 2000).
16 App. Ex. LXXVIII at 12-14.
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A “statement” is defined, in part, as “[a] substantially verbatim recital of
an oral statement made by the witness that is recorded contemporaneously
with the making of the oral statement and contained in a recording or a tran-
scription thereof.”!7

The military judge found that the missing CPS records did not contain
“statements” of the witnesses for purposes of R.C.M. 914, and even if they did,
they were never in the possession of the United States.!® We agree with the
military judge on both counts. There was no evidence to indicate the CPS rec-
ords included “substantially verbatim recital[s] of [ ] oral statement[s] . . . con-
tained in a recording or a transcription thereof,”® and the CPS records were
never in the possession of the United States. The military judge therefore did
not abuse his discretion in denying Appellant’s motion under R.C.M. 914.

3. The evidence was not precluded by R.C.M. 703.

When evidence is lost or destroyed, R.C.M. 703(e)(2) sets forth the criteria
and process a military judge must follow in deciding whether an accused is
entitled to relief and what type of relief may be given. To be entitled to relief
at trial under R.C.M. 703(e)(2), an accused must show: (1) the destroyed evi-
dence is essential to a fair trial; (2) there is no adequate substitute for the evi-
dence; and (3) the accused is not at fault or could not have prevented the una-
vailability of the evidence.20

If relevant and necessary “evidence is of such central importance to an is-
sue that it is essential to a fair trial, and if there is no adequate substitute for
such evidence, the military judge shall grant a continuance or other relief in
order to attempt to produce the evidence or shall abate the proceedings . .. .”%!
Determining whether there is an adequate substitute for unavailable evidence
depends upon the purpose of the evidence.?2 A military judge has broad discre-
tion in determining whether an adequate substitute exists.23

17 R.C.M. 914(f)(2).

18 App. Ex. LXVIII at 7-8.

1B R.C.M. 914(H(2).

20 See United States v. Simmermacher, 74 M.J. 196, 199 (C.A.AF. 2015).
21 R.C.M. 703(e)(2).

22 Warda, 84 M.J. at 94 (citing United States v. Rothe, No. ACM 39817, 2021 CCA
LEXIS 117, at *17 (A.F. Ct. Crim. App. Mar. 24, 2021) (unpublished)).

23 Simmermacher, T4 M.J. at 202.
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The military judge determined that the documentation of Ms. November’s
and Ms. Golf's recantations was relevant and necessary evidence, as recanta-
tions can be used to attack a witness’s credibility. The military judge further
determined that the evidence had been destroyed, lost, or otherwise was not
subject to compulsory process. However, the military judge determined that
the missing evidence was not of central importance because other evidence ex-
isted to show that Ms. November and Ms. Golf recanted their allegations of
child sexual abuse, and Appellant could use that evidence to attack their cred-
ibility. Additionally, the military judge determined that even if the missing
CPS records were of such central importance to an issue that they were essen-
tial to a fair trial, “there are ample substitutes for the destroyed evidence which
are fully adequate,”? to include the testimony of the Assistant Common-
wealth’s Attorney to whom both Ms. November and Ms. Golf admitted to re-
canting their allegations to CPS. The military judge then required the Govern-
ment to stipulate to the basic facts pertaining to the recantations by Ms. No-
vember and Ms. Golf to CPS, and barred the Government from introducing the
prior child forensic interviews.

Appellant’s primary complaint is that, in testifying about Appellant’s un-
charged sexual abuse, Ms. Golf's testimony was “very graphic, prejudicial and
inflammatory” and “went far beyond the stipulation’s use of the phrase ‘sex-
ually inappropriate manner,’” thereby precluding Appellant from any “realis-
tic or effective way to counter her testimony with the information that could
have been found in the destroyed files.”2> However, while Appellant under-
standably struggled to effectively counter his stepdaughter’s testimony that he
had repeatedly sexually abused her during her childhood, those struggles were
not the result of Appellant lacking access to the CPS files documenting the
recantation. Appellant had adequate evidence available to prove that recanta-
tion, to include both the stipulation of fact and the testimony of the Assistant
Commonwealth’s Attorney. Appellant’s difficulty at trial in using the evidence
of Ms. Golf's recantation to impeach her credibility was due not to the source
of that evidence, but instead was due to the fact that he was unable to demon-
strate that Ms. Golf recanted her prior allegations because they were false.

Appellant misconstrues evidence showing that Ms. November and Ms. Golf
recanted their prior allegations as evidence showing that they lied when they
made the prior allegations. The missing CPS records would have shown the
recantations, but Appellant had multiple other sources available to provide the
same evidence. There is no reason to believe that the missing CPS records

2t App. Ex. LXVIIT at 9.
%5 Appellant’s Brief at 13-14.
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would have shown that the initial allegations were false. When seeking relief
because evidence was destroyed, the burden is on the defense to show that the
evidence is of such central importance to an issue that it is essential to a fair
trial.?6 Here, Appellant cannot demonstrate that the missing CPS records con-
tained evidence that Ms. November or Ms. Golf recanted the allegations of
child sexual abuse because they were false. Therefore, because Appellant was
able to present the members with equivalent evidence to that which existed in
the unavailable CPS records, the military judge did not abuse his discretion
when he declined to abate the proceedings and determined that an adequate
substitute existed for the missing evidence.

We conclude that the military judge properly analyzed the evidence in
question under Mil. R. Evid. 413 and 403 and R.C.M. 904 and 703(e)(2), and
did not abuse his discretion in allowing Ms. November and Ms. Golf to testify
about Appellant’s uncharged sexual abuse.

B. The evidence was legally sufficient.

To determine legal sufficiency, we ask “whether, considering the evidence
in the light most favorable to the prosecution, a reasonable factfinder could
have found all the essential elements beyond a reasonable doubt.”?” The stand-
ard for legal sufficiency therefore “involves a very low threshold to sustain a
conviction.”28

In order to prove Appellant guilty of the sole specification under Charge I,
the Government had to prove beyond a reasonable doubt that on or about 12
July 2021: (1) Appellant committed a sexual act upon Ms. November by pene-
trating her vulva with his penis; and (2) he committed the sexual act without
her consent.2% At trial, the Government presented Ms. November’s testimony
that Appellant had sex with her without her consent. Considering the evidence
presented at trial in the light most favorable to the prosecution, a reasonable
factfinder could have found both elements beyond a reasonable doubt. The ev-
idence is therefore legally sufficient.

26 Warda, 84 M.dJ. at 92 (citing Simmermacher, 74 M.J. at 199).

27 United States v. Turner, 25 M.J. 324, 324 (C.M.A. 1987) (citing Jackson v. Vir-
ginia, 443 U.S. 307, 319 (1979)).

28 United States v. Smith, 83 M.J. 350, 359 (C.A.A.F. 2028) (quoting United States
v. King, 78 M.J. 218, 221 (C.A.AF. 2019)).

29 Manual for Courts-Martial (MCM), United States, pt. IV, para. 60.a.(b)(2)(A).
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C. The evidence was factually sufficient.

This “Court may consider whether a finding of guilty is correct in fact upon
request of an appellant who makes a specific showing of a deficiency in proof.”30
If an appellant makes such a showing, this “Court may weigh the evidence and
determine controverted questions of fact,” providing “appropriate deference to
the fact that the trial court saw and heard the witnesses and other evidence.”3!
If this Court is “clearly convinced that the finding of guilty was against the
weight of the evidence,” we “may dismiss, set aside, or modify the finding, or
affirm a lesser finding.”32

The specification alleged that Appellant did “commit a sexual act upon [Ms.
November], by penetrating [Ms. November’s] vulva with [Appellant’s] penis,
without the consent of [Ms. November].”3 We must first consider whether Ap-
pellant has made a specific showing of a deficiency in proof.3! Here, we will
assume without deciding that Appellant’s testimony that Ms. November con-
sented to the sexual activity, coupled with evidence impeaching her credibility,
amounts to a sufficient weakness in the evidence to initiate our factual suffi-
ciency review.

We are, however, unmoved by Appellant’s arguments that the guilty find-
ing was against the weight of the evidence. Instead, we find the evidence over-
whelmingly demonstrated that Ms. November did not consent to the sexual
activity with Appellant. At the time of the events in question, Ms. November
was 18 years old, and Appellant was her stepfather whom she had previously
alleged sexually abused her while she was a child. Immediately after the
events in question, Ms. November reported that Appellant had sexually as-
saulted her to both her grandmother and her mother. She then reported the
crime to the police, and underwent a sexual assault forensic examination,
which conclusively demonstrated that the sexual activity with Appellant had
occurred.3s

30 Art. 66(d)(1)(B), UCMJ, 10 U.S.C. § 866(d)(1)(B).
1 Id.

32 Id.

33 Charge sheet.

3 Art. 66(d)(1)(B), UCMJ, 10 U.S.C. § 866(d)(1)(B).

35 The Government’s expert from the United States Army Criminal Laboratory tes-
tified that it was “at least 1.0 quintillion times more likely that [the seminal DNA
found on Ms. November's vaginal swab] originated from [Appellant] than if it origi-
nated from an unknown individual.” R. at 968.

10
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Appellant argues that Ms. November “purposely consented to sex in order
to make the allegation” against Appellant.*® We find this argument flies in the
face of the overwhelming evidence conclusively demonstrating that Appellant
sexually assaulted his stepdaughter. We are therefore not clearly convinced
that the finding of guilty was against the weight of the evidence.

I11. CONCLUSION

After careful consideration of the record and the briefs of appellate counsel,
we have determined that the findings and sentence are correct in law and fact
and that no error materially prejudicial to Appellant’s substantial rights oc-
curred.??

The findings and sentence are AFFIRMED.

FOR THE COURT:

K K. JAMIS

Clerk of Court

36 Appellant’s Brief at 19.
37 Articles 59 & 66, UCMJ.
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