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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 
UNITED STATES 

Appellee 
SUPPLEMENT TO PETITION FOR 
GRANT OF REVIEW 

v. 

Specialist (E-4) 
ALEX M. MCDOWELL 
United States Army 

Appellant 

Crim. App. Dkt. No. 20230320 

USCA Dkt. No. 26-0277/AR 

   

Issues Presented1 

I. WHETHER THE MILITARY JUDGE ABUSED HIS 
DISCRETION IN EXCLUDING “REVERSE 404(B)” 
EVIDENCE.  

II. WHETHER THE MILITARY JUDGE ABUSED HIS 
DISCRETION IN EXCLUDING DNA EVIDENCE UNDER 
MILITARY RULE OF EVIDENCE 412. 

Statement of Statutory Jurisdiction 

 The Army Court of Criminal Appeals (Army Court) had jurisdiction over 

this matter pursuant to Article 66, Uniform Code of Military Justice, [UCMJ] 10 

U.S.C. § 866.  This Honorable Court has jurisdiction over this matter under Article 

67(a)(3), UCMJ 10. U.S.C. § 867(a)(3).  

 

 
1 Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), Appellant 
respectfully requests this Court consider the information provided in the Appendix. 
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Statement of the Case 

On June 6, 2023, an enlisted panel sitting as a general court-martial, 

convicted Appellant, contrary to his pleas, of seven specifications of sexual abuse 

of a child in violation of Article 120b, Uniform Code of Military Justice [UCMJ] 

(10 U.S.C. § 920b).  (R. 1670; Charge Sheet; Statement of Trial Results [STR]).  

The military judge sentenced Appellant to be reduced to the grade of E-1, to forfeit 

all pay and allowances, to be discharged from the service with a dishonorable 

discharge, and to be confined for thirty-six years.  (R. at 1823-24; STR). 

On August 3, 2023, the convening authority took no action on the findings 

and sentence.  (Convening Authority Action).  On August 10, 2023, the military 

judge entered Judgment.  (Judgment).  On December 11, 2025, the Army Court of 

Criminal Appeals (“Army Court”) summarily affirmed the findings and sentence in 

Appellant’s case.  (Appendix A).  On January 8, 2026, Appellant moved the Army 

Court to reconsider its opinion and suggested the court consider Appellant’s case 

en banc.   On July 7, 2026, the Army Court denied Appellant’s reconsideration 

motion.  (Appendix B). 

Reasons to Grant the Petition 

This case presents this Court the opportunity to address two questions this 

Court has not previously answered.  First, how does the legal concept of “reverse 
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404(b)” apply to courts-martial?  Does it apply to third parties, as most federal 

appellate courts have found?  And if so, is there a lesser standard for admissibility 

for reverse 404(b) evidence because prejudice to an accused is not a factor in 

admission, as federal courts have held? 

Second, this case presents this Court the opportunity to address the limits of 

Military Rule of Evidence (M.R.E.) 412 in precluding evidence in a sexual assault 

case in which the defense’s claim is that somebody else did it.  In Appellant’s case, 

that somebody else was identified by the defense; that person’s semen was found 

on the victim’s Linus blanket (a blanket the victim used as a source of comfort); 

and that person asked for forgiveness and committed suicide before Appellant’s 

trial.  Despite facts pointing to that person being involved with the sexual assaults, 

the military judge prohibited the defense from admitting the somebody else did it 

evidence by misapplying M.R.E. 404(b) and 412. Thus, good cause exists to grant 

the petition for both issues presented pursuant to this Court’s Rule 21(b)(5)(A) and 

(B).  

Individually, each error stripped Appellant of his constitutional right to 

present a complete defense. Rather than ensuring a level playing field, the military 

judge actively denied it. 
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Statement of Facts 

The Government alleged that from October 2019 to March 2021, Appellant 

engaged in multiple sexual acts with his stepdaughter.  (Charge Sheet).  The 

Government’s case was primarily based on the testimony of the alleged victim 

[AV].  No eyewitnesses, direct physical evidence, or medical evidence 

corroborated the AV’s allegations or testimony.  (R. at 483) (sealed).  But other 

evidence pointed to another possible perpetrator: the purported victim’s older 

brother Caleb, whose semen was discovered on the victim’s blanket.  (R. at 137-

38;765; App. Ex. V).  

The military judge refused to admit the semen covered blanket.  (App. Ex. 

LXVIII) (sealed).  The blanket belonged to the AV, and she slept with it every 

night.  (R. at 765).  When the government seized the stained blanket and sent it for 

DNA testing, they believed it would corroborate the AV’s story.  (R. at 137-38).  

However, the testing indicated that the semen was not from Appellant, but rather 

from the AV’s half-brother, Caleb.  (R. at 94, 105, 107; App. Ex. LXVII (sealed)).  

The government filed a motion to prevent the defense from utilizing this DNA 

evidence.  (App. Ex. V).  The military judge ruled that the DNA was irrelevant to 

the Appellant’s case because the purported victim identified Appellant, not Caleb, 
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as the perpetrator, and that the well-known “CSI effect” of such evidence would 

confuse the members.  (App. Ex. LXVIII) (sealed). 

A. The military judge and the government knew the defense intended 
to advance a SODDI (some other dude did it) defense. 2  

Prior to the trial, the defense counsel informed the government and the court 

of their intention to assert a third-party culpability defense, claiming that Caleb 

was the true perpetrator.  (R. at 112).  During trial, the military judge 

acknowledged the defense had a constitutional right to present a complete defense, 

and specifically mentioned Caleb being the perpetrator in the Defense’s SODDI 

theory.  (R. at 932).  The prosecution contested any association of Caleb with the 

crimes. (R. at 99-100; 104, 109, 111, 128, 130-131).    

B. Caleb Sandidge, the “other guy.” 

Caleb died by a self-inflicted gunshot wound to the head in January 2023, 

shortly before Appellant’s trial was set to begin.  (R. at 1028).  Caleb and AV have 

an eight-year age difference and share the same mother but have different fathers.   

(R. at 586; 947).  Caleb was a troubled child.  (539, 573, 587, 943, 946, 950).  

 
2 The military judge first used the term “SODDI” in the record (“just so I can be 
clear on the record for the court reporter, S-O-D-D-I, or some other dude did it.  
Again, I don’t mean to make light of it.  That’s just a common term people use for 
– we think somebody else was the perpetrator.”  (R. at 112).  The Defense also 
wanted to call attention to the fact CID prejudged the case and determined 
Appellant was the perpetrator even before the evidence was collected.     
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Michael Sandidge, AV’s biological father, adopted Caleb, who then took on his 

surname.  (R. at 586).  Caleb exhibited signs of distress from a young age and, 

according to his mother, suffered from Asperger’s syndrome.  (R. at 943).  He 

displayed aggressive behavior, threatening to harm AV and engaging in physical 

bullying.  (R. at 946).  On one occasion, he slaughtered a neighbor’s chicken.  (R. 

at 587; 950).   

Caleb displayed violent tendencies and also engaged in sexual behavior.  (R. 

at 103, 941).  Alicia McDowell, the mother of AV and Caleb, observed Caleb 

attempting to get AV to touch his penis when she was younger.  (R. at 103; 941; 

App. Ex. LXVIII (sealed)).  Ms. McDowell, finding Caleb’s behavior 

unmanageable, arranged for him to live with her ex-husband and Caleb’s adoptive 

father, Michael Sandidge.  (R. at 540, 586, 948).  After Caleb moved, he and AV 

primarily resided separately; however, they co-habited during visits, typically in 

the summer and around Christmas.  (R. at 540, 948.).   

While residing at the Sandidge residence, Tara Sandidge, the wife of 

Michael Sandidge, observed concerning behavior by Caleb. (R. at 1041).  She 

specifically observed him via a baby monitor positioned over her child’s crib at 

approximately 0100 hours.  (R. at 1041).  On another occasion, she awoke around 

0200 hours to find him standing in the doorway of her bedroom, observing her in 
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bed.  Id.  Ultimately, Caleb’s odd behavior resulted in his relocation to live with 

his grandparents in Colorado.  (R. at 1040-041).  

After being kicked out of the Sandidge home, Caleb joined the Army, but 

was separated prior to completing basic training.  (R. at 775-76).  Prior to killing 

himself, Caleb left a “farewell message” where he “expressed his regrets that he’d 

done a lot of bad things.”  (R. at 610).    

I.  WHETHER THE MILITARY JUDGE ABUSED HIS 
DISCRETION IN EXCLUDING “REVERSE 404(B)” 
EVIDENCE.  

 
Standard of Review for All Issues Presented 

A military judge’s decision to admit or exclude evidence is reviewed for an 

abuse of discretion.  United States v. Wilson, 84 M.J. 383, 390 (C.A.A.F. 2024). 

“Military judges abuse their discretion (1) if the findings of fact upon which they 

predicate their ruling are not supported by the evidence of record; (2) if they use 

incorrect legal principles; or (3) if their application of the correct legal principles to 

the facts is clearly unreasonable.”  Id.  When an abuse of discretion deprives “an 

accused of his right to present a defense,” it is constitutional error, and “the test for 

prejudice on appellate review is whether the appellate court is ‘able to declare a 

belief that it was harmless beyond a reasonable doubt.’”  Chapman v. California, 

386 U.S. 18, 24 (1967).  
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Law and Argument 

Rule 404(b) is usually applied to the government’s introduction of evidence 

against a defendant; however, it can also apply in the opposite direction where a 

defendant wishes to introduce evidence against a third-party to exculpate himself. 

United States v. Daniels, 932 F.3d 1120, 1124 (8th Cir. 2019).  “Federal circuit 

courts often refer to Federal Rule Evidence [Fed. R. Evid.] 404(b) evidence offered 

about someone other than the appellant as reverse 404(b) evidence. (With regard to 

the permitted uses of crimes, wrongs, or other acts, the language in Fed. R. 

Evid. 404(b) and Mil. R. Evid. 404(b) is identical.).”  United States v. Cowart, 

2018 CCA LEXIS 288, *10 (N.M. Ct. Crim. App. 2018).   

Military Rule of Evidence 404(b) provides that evidence of a crime, wrong, 

or other act by a person is generally not admissible as evidence of the person’s 

character to show the person acted in conformity with that character on a particular 

occasion.  However, such evidence may be admissible for another purpose, 

including, inter alia, proving motive, plan, intent, or the absence of mistake.  Mil. 

R. Evid. 404(b)(2).  Military Rule of Evidence 404(b) “is a rule of inclusion rather 

than exclusion,” authorizing admission of the proffered evidence so long as it has a 

legitimate, non-propensity use at trial.  United States v. Browning, 54 M.J. 1, 6 

(C.A.A.F. 2000).  

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5SJ6-P0G1-DY33-B06S-00000-00&pdcontentcomponentid=7814&pdislparesultsdocument=false&prid=81bd518c-1eae-4fbd-ae50-503774059182&crid=c2f7eebf-48fb-420d-af72-9f998dda21f6&pdisdocsliderrequired=true&pdpeersearchid=061e65ad-65c9-4e91-aae2-6f1f0798a63c-1&ecomp=6xgg&earg=sr0#/document/89cd994c-67d1-4fa4-90ba-5c73b8985f1a
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The defense may rely upon this rule of inclusion just as much as the 

prosecution under the doctrine known as “reverse 404(b).”  United States v. 

Stevens, 935 F.2d 1380, 1402 (3d Cir. 1991); Agushi v. Duerr, 196 F.3d 754, 760 

(7th Cir. 1999).  It is called reverse 404(b) because it is evidence that is used to 

exonerate a defendant rather than to incriminate.  Stevens, 935 F.2d at 1402. 

Evidence of the crimes of a third-party may be used “defensively if in reason it 

tends, alone or with other evidence, to negate [the defendant’s] guilt of the crime 

charged against him.”  Id. at 1403.  Here, the military judge erroneously excluded 

Caleb’s specific acts of violence and how they could instill fear in AV by failing to 

consider such evidence under a reverse Rule 404(b) analysis.  That is, the AV 

accused appellant because she feared Caleb based on his past act, thus giving her a 

motive to fabricate. 

In the context of reverse 404(b) evidence the standard for admission is more 

lenient.  See United States v. Cohen, 888 F.2d 770, 776 (11th Cir. 1989) (“The 

standard for admission is relaxed when the evidence is offered by a defendant.”); 

United States v. Aboumoussallem, 726 F.2d 906, 911 (2d Cir. 1984) (the standard 

of admissibility when a criminal defendant offers similar acts evidence as a shield 

is not as restrictive as when the prosecution uses such evidence as a sword).  The 

only issue in such cases is whether the evidence is relevant and probative.  Id.  See 
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also United States v. McClure, 546 F.2d 670.  (5th Cir. 1977); United States v. 

Seales, 419 F.3d 600, 607-09 (7th Cir. 2005).  A more lenient standard is justified 

because with reverse 404(b) there is no risk that a jury will convict based on a third 

persons bad character.  See Stevens, 935 F.2d at 1404.  The defense made two 

attempts to present this evidence; however, the military judge did not consider the 

admissibility of the defense’s proffered evidence under reverse 404(b).  (R. at 587; 

950).  

When the defense attempted to explain reverse 404(b) evidence to the 

military judge, he cut counsel off, stating, “I rule and we move on after I rule.”  (R. 

at 593.)  The judge added, “I understand that you appear to be bringing up extrinsic 

evidence to show [Caleb] acted in conformity therein.”  (R. at 593).  The defense 

counsel stated “that’s not true, that’s not what I’m doing.”  (R. at 593).  The 

defense explained “we’re talking about the environment. . . the environment in 

which [AV] was living that [her father] was fully aware of.”  (R. at 594).  The 

defense was “not trying to prove Caleb committed a violent act… we’re trying to 

show instead why [AV] would have a reason not to point to Caleb for any 

misconduct, because in that environment, that’s what she’s witnessing.”  (R. at 

594-95).   
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The military judge misapprehended the law surrounding the admissibility of 

this evidence.  The evidence was admissible under Mil. R. Evid. 404(b) because it 

shows AV’s motive.  United States v. Wells, 163 F.3d 889, 896 (4th Cir. 1998).  

Evidence of extrinsic acts may be particularly critical to establishing the actor’s 

state of mind—something that can generally only be ascertained from drawing 

inferences from conduct.  Huddleston v. United States, 485 U.S. 681, 685-86 

(1988) (explaining that application of the rule is not limited to prosecutors seeking 

to introduce evidence against criminal defendants). 

Contrary to the military judge’s ruling that the evidence was inadmissible 

under Mil. R. Evid. 401 and 403, “[a] defendant may introduce ‘reverse 404(b)’ 

evidence so long as its probative value under Rule 401 is not substantially 

outweighed by Rule 403 considerations.”  Stevens, 935 F.2d at 1404.   To be 

relevant, reverse 404(b) evidence needs only have a “tendency to negate” the 

defendant’s guilt.  Id. at 1405.  The standard does not require conclusively 

disproving guilt.   Reverse 404(b) evidence must be relevant to one of the 

permissible purposes in the rule, such as motive or state of mind.  To be relevant, 

evidence need only have “any tendency to make a fact more or less probable than it 

would be without the evidence, and . . . the fact is of consequence in determining 
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the action.”  Mil. R. Evid. 401(a)-(b).  “The relevance standard is a low threshold.”  

United States v. Guihama, 85 M.J. 48, 55 (C.A.A.F. 2024).   

The evidence warranted the panel’s consideration as it served to negate the 

Appellant’s guilt and was pertinent to matters explicitly allowed by Mil. R. Evid. 

404(b).  The reverse 404(b) evidence would have likely weakened the 

government’s theory by illustrating actions that could lead the panel to infer AV’s 

differing state of mind and her reasons for implicating Appellant instead of her 

violent half-brother, Caleb.  Moreover, the evidence would have indicated a motive 

for AV to provide false information.  The evidence would have provided the panel 

with adequate grounds to determine that AV possessed a motive to fabricate the 

allegations against the Appellant. 

The evidence would have been simple to understand.  Initially, any potential 

confusion regarding Rule 404(b) evidence could be mitigated by providing the 

panel with an instruction that outlines the context and limitations for considering 

the testimony.  The succinct evidence indicating that Caleb killed a neighbor’s 

chicken, coupled with AV’s awareness of this violent tendency, would have been 

directly linked to clarifying AV’s motive to fabricate and assessing her credibility.  

The likelihood of confusion is insufficient to surpass the considerable relevance in 

this instance. 
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The exclusion of this evidence hindered defense’s ability to present its 

theory to the panel.  See Chambers v. Mississippi, 410 U.S. 284, 294 (1973).  

Establishing witness bias or motive to lie is a fundamental aspect of defending 

against the government’s evidence.  See Davis v. Alaska, 415 U.S. 308, 316 

(1974).  Appellant possessed a due process right to challenge AV’s credibility, as 

the principle witness against him, and demonstrate that she had a motive to 

deceive.  The military judge’s decision regarding the reverse 404(b) evidence 

resulted in the denial of this right to the Appellant. 

II.  WHETHER THE MILITARY JUDGE ABUSED HIS 
DISCRETION IN EXCLUDING DNA EVIDENCE UNDER 
MILITARY RULE OF EVIDENCE 412. 

 
Law and Argument 

Military Rule of Evidence 412 states that evidence offered 
by the accused to prove the alleged victim’s sexual 
predispositions, or that she engaged in other sexual 
behavior, is inadmissible except in limited contexts.  The 
rule is intended to shield victims of sexual assaults from 
the often embarrassing and degrading cross-examination 
and evidence presentations common to [sexual offense 
prosecutions]. 
 

United States v. Erikson, 76 M.J. 231, 235 (C.A.A.F. 2017) (alteration in original) 

(footnote omitted) (internal quotation marks omitted) (citations omitted). 

 Essentially, under Mil. R. Evid. 412(a), evidence offered to prove that an 

alleged victim engaged in other sexual behavior is generally inadmissible.  
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However, this type of evidence is admissible under Mil. R. Evid. 412(b)(3) if its 

exclusion “would violate the accused’s constitutional right.”   

 “Generally, evidence must be admitted within the ambit of Mil. R. Evid. 

412(b)[3] . . . when the evidence is relevant and material, and the probative value 

of the evidence outweighs the danger of unfair prejudice.”  United States v. 

Ellerbrock, 70 M.J. 314, 318 (C.A.A.F. 2011) (alteration in original) (citation 

omitted).  See also Erikson, 76 M.J. at 235 (“To establish that the excluded 

evidence would violate the constitutional rights of the accused, an accused must 

demonstrate that the evidence is relevant, material, and favorable to his defense.”) 

(quoting United States v. Smith, 68 M.J. 445, 448 (C.A.A.F. 2010)).   

 Relevant evidence is that which has “any tendency to make the existence of 

any fact . . . more or less probable than it would be without the evidence.”  Mil. R. 

Evid. 401.  Materiality is a multi-factored test weighing the “importance of the 

issue for which the evidence was offered in relation to the other issues in the case; 

the extent to which the issue is in dispute; and the nature of the other evidence in 

the case pertaining to the issue.”  Ellerbrock, 70 M.J. at 319 (internal quotations 

omitted). 

In relation to prejudice, the question is whether there was “prejudice to the 

integrity of the trial process, not prejudice to a particular party or witness.”  United 
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States v. Gaddis, 70 M.J.248, 255 (C.A.A.F. 2011).3  The exclusion of 

constitutionally required evidence is reviewed for harmlessness beyond a 

reasonable doubt.  See Ellerbrock, 70 M.J. at 320.  For non-constitutional 

evidentiary errors, the test for prejudice is “whether the error had a substantial 

influence on the findings.”  United States v. Fetrow, 76 M.J. 181, 187 (C.A.A.F. 

2017)).   

A. The military judge erred in excluding Caleb’s semen DNA which 
was found on the AV’s blanket. 

Even though the civilian defense counsel repeatedly argued the Caleb’s 

semen DNA on AV’s blanket did not fall under Mil. R. Evid. 412, the military 

judge erroneously disagreed.  (App. Ex. LXVIII) (sealed).  Simply because the 

word “semen” is involved with the DNA, it is not automatically within the realm of 

Mil. R. Evid. 412. The evidence here relates to the sexual behavior of Caleb, not 

AV.  In United States v. Erikson, the CAAF rejected the military judge’s overly 

 
3 In Gaddis, this Court called into question the continued vitality of United States 
v. Banker, 60 M.J. 216, 222 (C.A.A.F. 2004).  The CAAF, which has not cited 
Banker since it issued Gaddis, criticized Banker because it implied that Mil. R. 
Evid. 412 could trump the Constitution, a conclusion that Gaddis stated was 
“simply wrong.” Gaddis, 70 M.J. at 256.  The test set forth in Banker “has the 
potential to lead military judges to exclude constitutionally required evidence 
merely because its probative value does not outweigh the danger of prejudice to the 
alleged victim’s privacy, which would violate the Constitution.” Id.  Despite the 
CAAF’s evident abandonment of Banker, the military judge cites it in his ruling to 
exclude this DNA evidence.  (see, App. Ex. LXVIII) (sealed).   
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broad position.  76 M.J. at 235 n.2 (“We fail to see how the sexual assault of a 

victim relates to that victim’s ‘sexual behavior’ or ‘sexual predisposition.’”).  

Similarly, the military judge’s overly broad position creating an additional burden 

for the defense is an abuse of discretion.   

Caleb’s ejaculation on AV’s blanket is not connected to AV’s sexual 

behavior or sexual predisposition.  The civilian defense counsel notified the 

military judge of his plan to use this evidence to make a reasonable inference.   (R. 

at 489) (sealed).  

B. Even if this Court finds this evidence is covered by Mil. R. Evid. 412, 
it is constitutionally required under Mil. R. Evid. 412(b)(3).   

 At the beginning of this trial, the government recognized that this evidence 

was detrimental to its case.  In January 2023, the Government requested a 

preliminary ruling to exclude evidence of Caleb’s DNA, arguing it was not 

relevant under Mil. R. Evid. 401, or that its probative value was significantly 

outweighed by the risk of unfair prejudice according to Mil. R. Evid. 403. (App. 

Ex. V).  The defense opposed the motion, referencing the Appellant’s Sixth 

Amendment right to confront witnesses regarding evidence, biases, and motives 

for fabrication.  (App. Ex. X).  “A possible defense available to [Appellant] is 

mistaken identity or AV’s motive to fabricate to protect [Caleb].” (App. Ex. X at 

6).  
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 The military judge imposed an additional burden on the defense, requiring 

direct testimony to support any arguments regarding reasonable inferences, finding 

the evidence inadmissible because the victim identified Appellant as her abuser, 

and he accepted her version of events as true.  (App. Ex. LXVIII) (sealed).  He also 

determined that, because AV had not claimed Caleb was the perpetrator, the panel 

was not permitted to learn what CID discovered and forensic testing determined.  

The military judge’s job was not to determine whether the proffered evidence was 

true, but whether it was relevant.  Banker, 60 M.J. at 222.4   

 He also believed a curative instruction would not cure the misleading nature 

of the DNA evidence because of the well regarded “CSI effect” of such evidence.  

(App. Ex. LXVIII) (sealed) (emphasis added).  He elaborated, “the fact is [Caleb’s] 

seminal fluid DNA was found on a blanket used by AV and within the home of 

AV at the time of the alleged events.  Everything after that to reach the fact of 

consequence – that AV then formed knowledge from that fact – is a series of 

attenuated suppositions unsupported by evidence.  On balance, the greater weight 

 
4 Although the continued vitality of Banker may be in question, the notion that it is 
the panel’s duty, not the military judge’s, to give weight to relevant evidence is 
not. 
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of the evidence suggests the unlikeliness of the events possibly occurring.” (App. 

Ex. LXVIII) (sealed).5  

 The military judge misunderstood the significance of the blanket.  He 

overlooked the fact, that while people may lie, DNA evidence remains reliable.  

His ruling undermined the Appellant’s ability to defend himself and present a 

plausible narrative to the panel members.     

C.  This evidence was relevant and material to the defense.   

 Contrary to the military judge’s rulings, the DNA evidence was highly 

relevant and material to the defense.  In particular, and exactly as the defense 

counsel repeatedly explained, CID collected the evidence because AV stated acts 

happened in her room.  Her claims would lead a reasonable person to believe there 

would be relevant biological material in her bedroom, and indeed there was.  When 

the government seized the stained blanket and sent it for DNA testing, it believed it 

would corroborate the AV’s story.   (R. at 137-38).  However, the testing found the 

semen was not from Appellant, but from Caleb.  This is relevant information for 

the panel members to know and weigh.     

D.  The government cannot meet its burden to demonstrate 
harmlessness.   

 
5 The military judge used the words “within the home of AV” implying the blanket 
could have been anywhere in the house.  The blanket with Caleb’s semen was 
found on AV’s bed.  
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 Under the circumstances of this case, the government cannot meet its burden 

to demonstrate harmlessness.  Excluding Caleb’s semen DNA was detrimental as it 

hindered the defense from formulating a plausible SODDI theory.  Due to the lack 

of essential contextual information, the government was able to diminish Caleb’s 

status as a credible assailant.  (R. at 1610).  

Conclusion  

The Constitution “guarantees criminal defendants a meaningful opportunity 

to present a complete defense.” Holmes v. South Carolina, 547 U.S. 319, 324 

(2006) (citations omitted).  That includes challenging the government’s case, 

attacking its assumptions, and testing its evidence. But it means more than that.  

The Due Process and Confrontations Clauses safeguard the accused’s right to put 

on his or her own witnesses and evidence too.  Id.  This right is “a fundamental 

element of due process of law.”  United States v. McAllister, 64 M.J. 248, 249 

(C.A.A.F. 2007) (McAllister II) (citations omitted). 

A complete defense includes the ability to show someone other than the 

accused committed the crime. See United States v. Woolheater, 40 M.J. 170, 

173 (C.A.A.F. 1994) (“The right to present defense evidence tending to rebut an 

element of proof such as the identity of the perpetrator is a fundamental 

Constitutional right.”). 
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The military judge could have ensured parity for both sides to advance 

their theory of the case, but he did not.  His rulings tipped the scales of justice in 

favor of the government, and the result was a contest that was not fair in either 

fact or perception.  The limitations placed on Appellant’s defense distorted the 

adversarial process in this courts-martial.  This Court should grant Appellant’s 

Petition and set aside Appellant’s convictions and sentence.   
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Appendix C: Matters Submitted Pursuant to United States v. Grostefon 

Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), 

Appellant, through appellate defense counsel, personally requests that this court 

consider the following matters: 

I. WHETHER THE MILITARY JUDGE ERRED FOR 
REFUSING TO GIVE AN INSTRUCTION CONCERING 
AV’S CHARACTER FOR UNTRUTHFULNESS. 

II. WHETHER APPELANT IS ENTITLED TO 
SENTENCING RELEIF FOR POST-TRAIL DELAY.  

III. WHETHER THE MILITARY JUDGE ERRED IN 
EXCLUDING CALEB’S STATEMENT “I’M SORRY FOR 
ALL THE BAD THING’S I’VE DONE” UNDER MIL R. 
EVID. 803.  

IV. WHETHER THE MILITARY JUDGE ERRED IN 
DENYING DEFENSE ITS REQUEST FOR A DIGITAL 
FORENSIC EXPERT.  

V. WHETHER THE MILITARY JUDGE’S DEPARTURE 
FROM IMPARITIALITY DEPRIVED APPELLANT OF 
HIS RIGHT TO A FAIR TRIAL AND UNDERMINED 
PUBLIC CONFIDENCE IN MILITARY JUSTICE.  

VI. WHETHER THE TRIAL COUNSEL COMMITED 
UNDUE COMMAND INFLUENCE WITH HER EMAIL 
PERSUADING APPELLANT’S COMMAND TO EXTEND 
HIS EXPIRATION TERM OF SERVICE.  

VII. WHETHER THIS COURT HAD JURISDICTION AFTER 
EXTENDING APPELLANT’S EXPIRATION TERM OF 
SERVICE.  

VIII. WHETHER DEFENSE COUNSEL WERE INNEFECTIVE 
FOR FAILING TO PROVIDE MIL R. EVID. 412 NOTICE. 
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IX. WHETHER THE COURT MARTIAL HAD 
JURISDICTION OVER APPELLANT BECAUSE THE 
OFFICER WHO PRESIDED OVER MOST OF THE 
TRIAL WAS NOT SERVING “FOR A TERM OF NOT 
LESS THAN THREE YEARS” AS REQUIRED BY R.C.M 
502(C)(3) 
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 Seth J. Bahr 

Captain, Judge Advocate 
Appellate Defense Counsel 
Defense Appellate Division 
U.S. Army Legal Services Agency 
9275 Gunston Road 
Fort Belvoir, Virginia 22060 
(703) 693-0724 
USCAAF Bar No. 38253 

 


	Issues Presented
	Statement of Statutory Jurisdiction
	Statement of the Case
	Reasons to Grant the Petition
	Statement of Facts
	A. The military judge and the government knew the defense intended to advance a SODDI (some other dude did it) defense.
	B. Caleb Sandidge, the “other guy.”

	I.  WHETHER THE MILITARY JUDGE ABUSED HIS DISCRETION IN EXCLUDING “REVERSE 404(B)” EVIDENCE.
	Standard of Review for All Issues Presented
	Law and Argument
	II.  WHETHER THE MILITARY JUDGE ABUSED HIS DISCRETION IN EXCLUDING DNA EVIDENCE UNDER MILITARY RULE OF EVIDENCE 412.
	Law and Argument
	A. The military judge erred in excluding Caleb’s semen DNA which was found on the AV’s blanket.
	B. Even if this Court finds this evidence is covered by Mil. R. Evid. 412, it is constitutionally required under Mil. R. Evid. 412(b)(3).
	C.  This evidence was relevant and material to the defense.
	D.  The government cannot meet its burden to demonstrate harmlessness.

	Conclusion
	Appendix C: Matters Submitted Pursuant to United States v. Grostefon
	Certificate of Compliance with Rules 24(c) and 37



