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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 
UNITED STATES ) SUPPLEMENT TO THE PETITION 
 Appellee ) FOR GRANT OF REVIEW 
 ) 
 v. ) Crim. App. Dkt. No. 20200259 
  ) 
Sergeant (E-5)    ) USCA Dkt. No. 26-0189/AR 
LANCE E. COLBERT,   ) 
United States Army  ) 
 Appellant ) 
 
TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES: 
 

Issue Presented 

WHETHER THE GOVERNMENT VIOLATED APPELLANT’S 
DUE PROCESS RIGHTS WHEN IT FAILED TO PRESERVE 
AND TEST TOXICOLOGY EVIDENCE FROM APPELLANT, 
THEREBY PREVENTING APPELLANT FROM PRESENTING 
A COMPLETE DEFENSE. 

 
Statement of Statutory Jurisdiction 

 
 The Army Court of Criminal Appeals [Army Court] had jurisdiction over 

this matter pursuant to Article 66, Uniform Code of Military Justice, [UCMJ] 10 

U.S.C. § 866 (2024).  This Honorable Court has jurisdiction over this matter under 

Article 67(a)(3), UCMJ, 10 U.S.C. § 867(a)(3) (2024).1 

 

 
1 Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), Appellant 
respectfully requests this court consider the information provided in Appendix C.   
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Statement of the Case 

On May 7-8, 2020, a military judge sitting as a general court-martial 

convicted Appellant, pursuant to his pleas, of one specification of violating Article 

118, unpremeditated murder, 10 U.S.C. § 918 (2018) [UCMJ].  (R. at 208).  The 

military judge sentenced Appellant to a dishonorable discharge, life without 

eligibility for parole, forfeiture of all pay and allowances, and reduction to the 

grade of E-1. (R. at 533).  On June 23, 2020, the military judge entered judgment.  

(Judgment of the Court). 

On June 5, 2020, the convening authority took no action on the findings or 

sentence, but approved Appellant’s request for deferment of reduction in grade, 

begun on May 8, 2020, terminated upon entry of judgment.  The Convening 

Authority disapproved Appellant’s request for deferment of confinement, but 

approved Appellant’s request for deferment of adjudged and automatic forfeitures.  

(Action).  On June 23, 2020, the military judge entered judgment of the court.  

(Judgment).   

On December 13, 2023, the Army Court of Criminal Appeals authorized a 

sentence rehearing.  (Appendix A).  On February 27, 2025, at the sentence 

rehearing, the military judge sentenced Appellant to a dishonorable discharge, 

confinement for 29 years, and reduction to the grade of E-1.  (R. at 1288).  On 
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March 4, 2026, the Army Court of Criminal Appeals affirmed the sentence.  

(Appendix A).  

Appellant was notified of the Army Court’s decision and, in accordance with 

Rule 19 of this Court’s Rules of Practice and Procedure, on May 1, 2026, the 

undersigned appellate defense counsel filed a Petition for Grant of Review, while 

seeking leave to file the Supplement to the Petition for Grant of Review separately.  

Additionally, Appellant filed three motions for extensions of time. This Court 

granted those motions, granting until June 23, 2026, to file the Supplement. The 

undersigned counsel hereby file the Supplement to the Petition for Grant of 

Review under Rule 21.  

The Judge Advocate General of the Army designated the undersigned 

military counsel to represent Appellant, who hereby enter their appearance and file 

this Supplement to the Petition for Grant of Review under Rule 21.   

Reasons to Grant 

Appellant was accused of murdering his wife. The emergency room 

physician, who was also a toxicologist, diagnosed Appellant as being poisoned by 

Flakka, a type of mind altering “bath salt,” at the time of the murder.  That doctor’s 

testimony could have challenged premeditation.  Furthermore, trial defense counsel 

could have sought the additional testing ordered by the doctor.  But the 

Government failed to provide the results of the testing to Appellant, thus not only 
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violating discovery rules but also denying Appellant his right to due process.  Per 

CAAF Rule 21(b)(5)(B), this Court should grant Appellant’s petition because, in 

affirming, the Army Court decided Appellant’s case in a way that conflicts with 

applicable decisions of this Court and other federal courts.   

Issue Presented 

WETHER THE GOVERNMENT VIOLATED APPELLANT’S 
DUE PROCESS RIGHTS WHEN IT FAILED TO PRESERVE 
AND TEST TOXICOLOGY EVIDENCE FROM APPELLANT, 
THEREBY PREVENTING APPELLANT FROM PRESENTING 
A COMPLETE DEFENSE. 

Statement of Facts 

  Appellant stabbed his wife multiple times, resulting in her death.  

Immediately following the stabbing, Dr. BB, an emergency room physician and 

trained toxicologist, treated Appellant in the emergency room.  (DuBay R. at 273). 

Dr. BB believed Appellant had been poisoned, possibly by Flakka, a designer drug.  

(DuBay R. at 311-314).  He noted that belief in his report. (Def. App. Ex. A, p. 1). 

But none of Appellant’s lawyers ever spoke with Dr. BB. (Def. App. Ex. A, p. 1). 

Doctor BB ordered a standard toxicology screen be conducted at the 

emergency room at William Beaumont Medical Center.  (Def. App. Ex. A, p. 1).  

Because of Appellant’s bizarre affect, Dr. BB also “handwrote the order requesting 

that [Appellant’s] blood be sent to a specific reference lab to be tested for synthetic 

substances.”  (Def. App. Ex. A, p. 1).  The standard toxicology screen was negative 
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for marijuana.  (Def. Ex. B, p. 2).  The standard toxicology screen would not have 

shown the presence of any synthetic substances.  (Def. App. Ex. A, p. 1).  The 

specific test for a synthetic substance requested by Dr. BB was seemingly never 

performed.  (Def. App. Ex. A, p. 1).  

Trial defense counsel never talked to Dr. BB, nor did they ask for an expert 

in toxicology, illicit substances, or any other subjects that would have been 

appropriate in addressing Appellant’s bizarre affect.  (Def. Ex. A, p. 1).   

Prior to the court-martial, a sanity board was conducted pursuant to R.C.M. 

706. (App. Ex. XXV at encl. 2).  The board was comprised of one person, 

Lieutenant Commander (LCDR) MD. In her twenty-three-page report, LCDR MD 

referenced multiple times “the WBAMC toxicology screen found no marijuana but 

did find synthetic stimulant that is typically sprayed on organic plant material and 

smoked.” (App. Ex. XXV at pg. 15 of encl. 2).  Specifically, the toxicology screen 

“was negative for marijuana but positive for alcohol and a synthetic substance 

known as ‘Flakka.’” (App. Ex. XXV at pg. 14 of encl. 2).  No one has been able to 

locate a toxicology screen showing the presence of a synthetic stimulant. (Def. 

App. Ex. D and Def. App. Ex. P).  

The Government was concerned about Flakka and requested an order from 

the court that LCDR MD speak with the government about her conclusion 
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regarding the toxicologist report showing the use of “Flakka.” (App. Ex.XXV at 

pg. 3).    

Pursuant to the plea agreement, Appellant waived all waivable motions and 

entered into a stipulation of fact stating, among other things, that he was not under 

the influence of any intoxicating substance other than alcohol at the time of the 

stabbing, even though the lab results had never been produced to Appellant. (App. 

Ex. XXIX and Pros. Ex. 1).  

Issue Presented 

WHETHER THE GOVERNMENT VIOLATED APPELLANT’S 
DUE PROCESS RIGHTS WHEN IT FAILED TO PRESERVE 
AND TEST TOXICOLOGY EVIDENCE FROM APPELLANT, 
THEREBY PREVENTING APPELLANT FROM PRESENTING 
A COMPLETE DEFENSE. 

Law 

The Article 46, UCMJ states, “[i]n a case referred for trial by court-martial, 

the trial counsel, the defense counsel, and the court-martial shall have equal 

opportunity to obtain witnesses and other evidence in accordance with such 

regulations as the President may prescribe.” 

The government violates an accused’s “right to due process if it withholds 

evidence that is favorable to the defense and material to the defendant’s guilt or 

punishment.” Smith v. Cain, 565 U.S. 73, 75 (2012) (citing Brady, 373 U.S. 83,  87 

(1963)). The “suppression by the prosecution of evidence favorable to an accused 
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upon request violates due process where the evidence is material either to guilt or 

to punishment, irrespective of the good faith or bad faith of the prosecution.” 

Brady, 373 U.S. at 87. The Supreme Court has expanded that ruling, holding, “the 

duty to disclose such evidence is applicable even though there has been no request 

by the accused,” and “the duty encompasses impeachment evidence as well as 

exculpatory evidence.” Strickler v. Green, 527 U.S. 263, 280 (1999) (quoting 

United States v. Agurs, 427 U.S. 97, 107 (1976), United States v. Bagley, 473 U.S. 

667, 676 (1985). 

Regardless of a request or not, evidence is considered material “if there is a 

reasonable probability that, had the evidence been disclosed to the defense, the 

result of the proceeding would have been different.” Kyles v. Whitley, 514 U.S. 

419, 433–434 (1995) (citing Bagley, 473 U.S. at 682); see also United States v. 

Behenna, 71 M.J. 228, 238 (C.A.A.F. 2012). Ultimately, there “are three 

components of a true Brady violation: the evidence at issue must be favorable to 

the accused, either because it is exculpatory, or because it is impeaching; that 

evidence must have been suppressed by the State, either willfully or inadvertently; 

and prejudice must have ensued.” Strickler, 527 U.S. at 281–82. 

In the military justice system, “when results or reports of military scientific 

tests or experiments are requested by the defense, such a request cannot be 

satisfied by making available for inspection only those reports within the 
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possession, custody, or control of trial counsel.” United States v. Simmons, 38 M.J. 

376, 381 (C.A.A.F. 1993) (emphasis in original) (citing R.C.M. 701 and discussing 

the intent of that rule to codify Brady). Accordingly, “[t]rial counsel must exercise 

due diligence in discovering such reports not only in his possession but also in the 

possession. . . of other “military authorities” and make them available for 

inspection.” United States v. Jackson, 59 M.J. 330, 334 (C.A.A.F. 2004) (citing 

Simmons, 38 M.J. at 381). As the CAAF has observed, “‘the individual prosecutor 

has a duty to learn of any favorable evidence known to others acting on the 

government's behalf in this case, including police.’” United States v. Mahoney, 58 

M.J. 346, 348-49 (C.A.A.F. 2003). 

The Government has a duty to preserve “evidence that has an apparent 

exculpatory value and that has no comparable substitute” and “evidence that is of 

such central importance to the defense that it is essential to a fair trial.” United 

States v. Stellato, 74 M.J. 473, 483 (C.A.A.F. 2015) (citing United States v. 

Simmermacher, 74 M.J. 196, 199 (C.A.A.F. 2015) (citing California v. Trombetta, 

467 U.S. 479 (1984)). The government violates a defendant’s right to due process 

when (1) it destroys evidence whose exculpatory significance is “apparent before” 

destruction, and (2) the defendant remains unable to “obtain comparable evidence 

by other reasonably available means.” Trombetta, 467 U.S. at 489. If the 

exculpatory value of the evidence is indeterminate and the evidence is merely 
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“potentially useful” for the defense, a defendant must demonstrate that the 

government acted in bad faith in destroying the evidence. Arizona v. Youngblood, 

488 U.S. 51, 58 (1988). The question of bad faith “must necessarily turn on the 

[government’s] knowledge of the exculpatory value of the evidence at the time it 

was lost or destroyed.” Id. at 56–57 n.*. 

Pursuant to R.C.M. 703(e)(2), a party is not entitled to the production of 

destroyed evidence that is not subject to compulsory process, but “if such evidence 

is of such central importance to an issue that it is essential to a fair trial, and if 

there is no adequate substitute for such evidence, the military judge shall grant a 

continuance or other relief in order to attempt to produce the evidence or shall 

abate the proceedings, unless the unavailability of the evidence is the fault of or 

could have been prevented by the requesting party.” 

Argument 

The government made significant errors regarding discovery and 

preservation. Despite a specific request from the defense, the government did not 

disclose the LBAT or the existence of two vials of Appellant’s blood that were 

being held at a Department of Defense facility in connection with the present 

incident. (Def. App. Ex. V, Def. App. Ex. S). The government then failed to 

preserve those two vials of Appellant’s blood despite Appellant’s explicit request.  

(Def. App. Ex. W). This violated Appellant’s due process rights as articulated in 
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Article 46, UCMJ, and the government’s discovery and preservations obligations 

under R.C.M. 703. The undisclosed and destroyed evidence was of central 

importance to Appellant’s case and there is no substitute. 

Had defense counsel known of the existence of this evidence they could 

have requested the vials be tested to prove the presence of a synthetic substance in 

Appellant’s blood. (Def. App. Ex. A, p. 1). The presence of such a substance is 

extremely likely given the following facts: Dr. BB’s expert opinion, Appellant’s 

statements regarding marijuana use, the drug test showing negative for marijuana, 

the CCTV footage, the ATM receipt, and the statement of the store clerk from 7-

Eleven corroborating Appellant’s statement regarding his purchase of drugs. (App. 

Ex XXIII at pg. 2).  

A. The Government had a duty to disclose pursuant to a specific request by 
the defense and its on-going obligations under Brady. 

Trial defense counsel made several specific requests in their initial discovery 

request that triggered the government’s duty to disclose.  (Def. App. Ex. V ). The 

defense’s request did not need to state “the LBAT report from AFMES/ Forensic 

Toxicology.” The defense was not even put on notice that such a report existed. 

Beaumont Medical Center was the only hospital Appellant was treated at and the 

only facility that any medical testing or lab work was ordered through. When the 

trial defense counsel requested a “complete copy of any laboratory case file to 

include results of tests” (Def. App. Ex. V, pg. 5) and “any internal agency 



11 
 

documents and data made in connection with this investigation, the command, or 

any other law enforcement agency, including copies of all attachments,” (Def. 

App. Ex. V, pg. 9) they were clearly referring to any lab work ordered and then 

maintained by WBAMC. The defense request could not have been any more 

specific because the government never disclosed that the LBAT was ordered.  

B. Evidence was in the possession of the government. 

The LBAT was ordered by Appellant’s platoon leader in conjunction with 

CID the morning following the incident. (Def. App. Ex. S). The testing was 

conducted and a report generated by a Department of Defense facility. (AFMES 

memo). The report was then sent back to WBAMC and requested on three separate 

occasions by CID in conjunction with the present case.  (Def. App. Ex. T). The 

report, however, was never retrieved by CID. (Def. App. Ex. T). The blood vials 

were retained at a Department of Defense facility for two years and then destroyed.  

(Def. App. Ex. W ). While the evidence was not in the trial counsel’s personal 

files, the destroyed evidence never left the possession and control of the 

government. See United States v. Williams, 50 M.J. 436, 441 (C.A.A.F. 1999). 

C. The materiality of the exculpatory evidence was plain and was of such 
central importance that it was essential to a fair trial. 

Evidence of a mind-altering substance would have negated the specific 

intent element of premeditated murder, thus offering Appellant a defense to the 

most significant charge. (Charge Sheet). It also would have drastically improved 
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Appellant’s bargaining position regarding a plea agreement and offered important 

mitigation evidence for sentencing. The materiality of this evidence was plain and 

the issue was litigated.  

D. There was no adequate substitute for the lost or destroyed evidence. 

The expert opinion of Dr. BB, Appellant’s statements, and the corroborating 

evidence from 7-Eleven were not adequate substitutes to establish that Appellant 

was on a mind-altering substance effecting his ability to form any specific intent. 

The only other evidence presented on the issue was the limited toxicology report 

from WBAMC. (R. at 469). Although the report could have further corroborated 

Dr. BB’s assessment that Appellant was on a synthetic substance, the government 

used it to show the contrary. The toxicology report from WBAMC could never 

have shown that Appellant was under the influence of a synthetic substance 

because those things are not tested for in that report. (Def. App. Ex. A ). There are 

no other blood vials of Appellant’s that can be tested to show if he was under the 

influence of any substances at the time of the incident. At least Appellant is not 

aware of any other tests. 

E. The loss or destruction of the evidence was not the fault of nor could 
have it been prevented by the requesting party. 

 
Defense counsel did not know that the destroyed evidence existed because 

the LBAT report had never been disclosed by the government (and as earlier noted, 

defense counsel never talked to Dr. BB). Appellant only learned of the LBAT 
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report and that the blood vials existed through investigation by his appellate 

defense counsel and after the evidence had already been destroyed. (Def. App. Ex. 

W ). 

F. The evidence was willfully suppressed. 

 There is no logical reason why CID would not have collected the LBAT 

report from WBAMC after requesting it on three separate occasions. (Def. App. 

Ex. T). There is no logical reason why the trial counsel would rely so heavily on 

the lack of testing showing the presence of any synthetic substance without 

ensuring that all testing reports were disclosed to the defense. There is no logical 

reason why the government would make multiple assertions that they complied 

with the defense’s discovery and preservation requests if they had not done so. The 

government’s failure in the present case is multi-faceted, inexcusable, and it cannot 

be allowed to stand. 
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Conclusion 

 WHEREFORE, appellant respectfully requests this Court grant his petition 

for review. 
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Appendix C: Matters Submitted Pursuant to United States v. Grostefon 

Pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the 

Appellant, through appellate defense counsel, personally requests that this court 

consider the following nine issues: 

I.  WHETHER APPELLANT IS ENTITLED TO RELIEF DUE 
TO UNREASONABLE POST TRIAL DELAY. 

 
II. WHETHER THE FAILURE TO INCLUDE SERGEANT 
WORTHINGTON’S FULL STATEMENT RESULTED IN 
THE PRESENTATION OF INCOMPLETE EVIDENCE. 

 
III. WHETHER THE HOUSING OF A PRE-TRIAL 
NONCOMMISSIONED OFFICER WITH POST-TRIAL 
PRISONERS AND OTHER RANKS FOR 266 DAYS WAS IN 
DIRECT VIOLATION OF ARMY REGULATION 190-47. 

 
IV.  WHETHER THE CO-MINGLING OF PRE-TRIAL AND 
POST-TRIAL PRISONERS CREATED A DANGEROUS 
ENVIRONMENT THAT LED TO ABUSE AND PHYSICAL 
ASSAULT, CONTRADICTING FACILITY REGULATION. 

 
V. WHETHER THE THREE-MONTH DELAY IN 
REFILLING APPELLANT’S NECESSARY PROZAC 
PRESCRIPTION QUALIFIES AS MEDICAL NEGLECT 
THAT CAUSED NEEDLESS PSYCHOLOGICAL 
SUFFERING IN AN ALREADY HOSTILE ENVIRONMENT. 

 
VI. WHETHER APPELLANT’S DELAY IN RECEIVING 
SURGERY AND THE SUBSEQUENT DENIAL OF 
MEDICATION CAUSED SEVERE SUFFERING. 

 
VII. WHETHER THE DENIAL OF ACCESS TO RELIGIOUS 
SERVICES FOR OVER TWO MONTHS VIOLATED 
APPELLANT’S FIRST AMENDMENT RIGHTS. 
 



2 
 

VIII.  WHETHER APPELLANT RECEIVED INEFFECTIVE 
ASSISTANCE OF COUNSEL WHEN HIS DEFENSE 
COUNSEL FAILED TO INVESTIGATE A CRITICAL 
MEDICAL DIAGNOSIS 

 
Standard of Review 

This court reviews claims of ineffective assistance of counsel de novo. 

United States v. Harpole, 77 M.J. 231, 236 (C.A.A.F. 2018); United States v. 

Akbar, 74 M.J. 364, 379 (C.A.A.F. 2015). 

Law 

Counsel are presumed competent. United States v. Alves, 53 M.J. 286, 289 

(C.A.A.F. 2000). In order to prevail on a claim of ineffective assistance of counsel, 

an Appellant must demonstrate: (1) “a deficiency in counsel’s performance that is 

‘so serious that counsel was not functioning as the “counsel” guaranteed the 

defendant by the Sixth Amendment’; and (2) that the ‘deficient performance 

prejudiced the defense [through] errors . . . so serious as to deprive the defendant 

of a fair trial, a trial whose result is reliable.’” United States v. Moulton, 47 M.J. 

227, 229 (C.A.A.F. 1997) (quoting Strickland v. Washington, 466 U.S. 668, 

687(1984)). This two-part test is applicable to guilty pleas and sentencing hearings. 

See Moulton, 466 U.S. at 289; United States v. Boone, 49 M.J. 187, 196 (C.A.A.F. 

1998). 

When examining the first prong of ineffective assistance of counsel, an 

Appellant must show specific defects in his counsel’s performance were 
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“‘unreasonable under prevailing professional norms.’” United States v. Perez, 64 

M.J. 239, 243 (C.A.A.F. 2006) (citing United States v. Quick, 59 M.J. 383, 386 

(C.A.A.F. 2004)). In testing for prejudice under the second prong, the Appellant 

must show “. . . there is a reasonable probability that, but for counsel’s 

unprofessional errors, the result of the proceeding would have been different.” 

Perez, 64 M.J. at 243. Finally, “[i]n making this determination, a court hearing an 

ineffectiveness claim must consider the totality of the evidence before the judge or 

jury.” Strickland, 466 U.S. at 695. 

Argument 

The Sixth Amendment to the Constitution requires that Appellant be 

afforded effective assistance of counsel. In the present case, defense counsel were 

ineffective because they failed to investigate, preserve, and test critical toxicology 

evidence from the night of the incident, and but for this lack of action, the 

proceeding would have likely been different. 

It is unreasonable under prevailing professional norms for a defense counsel 

to not attempt to obtain the medical test ordered by Doctor BB who “found that 

Appellant had acute transient drug induced (alcohol), (methamphetamines) 

psychosis with delusions, hallucinations and paranoia” when he examined the 

Appellant on the night of the incident.  (App. Ex. XII at pg. 4). 
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Furthermore, the test would have been exculpatory.  Two medical experts 

Dr. BB and LCDR MD2, recognized that the Appellant was clearly suffering the 

effects of Flakka. (Def. App. Ex. A) (App. Ex.XXV at pg. 3).  No tactical reason 

exists for the defense counsel to not seek the aforementioned test, and this 

unreasonable performance cost the Appellant a chance at a substantially different 

result.  

Because Appellant admitted to voluntarily smoking marijuana, involuntary 

intoxication would not have been a total defense. United States v. MacDonald, 73 

M.J. 426, 434 (C.A.A.F. 2014) and United States v. Ward, 14 M.J. 950 (A.C.M.R. 

1982). However, the presence of a synthetic substance could have been used to 

defend against the specific intent element of premeditated murder. United States v. 

Burns, 47 C.M.R. 737, 741 (A.C.M.R. 1973). This would have been significant to 

Appellant in three ways. First, it would have negated any benefit to Appellant’s 

plea agreement. Second, it would have undercut the government’s evidence of 

premeditation introduced at sentencing and offered important mitigation evidence. 

Third, Appellant would not have entered into a stipulation of fact that stated he was 

not under the influence of any substance other than alcohol. 

 
2 One of whom was an expert toxicologist with specialized training in the effects of 
synthetic substances 
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Accordingly, this court should reverse and remand this case for a rehearing.  

Appellant’s original defense counsel were ineffective. The errors are too 

significant and numerous to be rectified by any other remedy. 
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