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Issue Presented 

WHEN A SERVICEMEMBER IS CHARGED WITH 
SOLICITING A CIVILIAN TO COMMIT A 
CLAUSE 2 ARTICLE 134 OFFENSE, WHAT IS THE 
FRAMEWORK TO DETERMINE IF THE 
CIVILIAN’S PROSPECTIVE CONDUCT WOULD 
BE OF A NATURE TO BRING DISCREDIT UPON 
THE ARMED FORCES?  ARE APPELLANT’S 
SOLICITATION CONVICTIONS LEGALLY 
SUFFICIENT? 

Statement of Statutory Jurisdiction 

 The Army Court of Criminal Appeals (Army Court) had jurisdiction under 

Article 66, Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 866.  This 

Court has jurisdiction over this matter under Article 67, UCMJ, 10 U.S.C. § 867. 

Statement of the Case 

 A panel of officer members sitting as a general court-martial convicted 

appellant, contrary to his pleas, of one specification of domestic violence in violation 
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of Article 128b, UCMJ, 10 U.S.C. § 928b, one specification of extramarital sexual 

conduct in violation of Article 134, UCMJ, 10 U.S.C. § 934, four specifications of 

indecent conduct in violation of Article 134, UCMJ, 10 U.S.C. § 934, four 

specifications of attempted patronizing of a prostitute in violation of Article 80, 

UCMJ, 10 U.S.C. § 880, and four specifications of solicitation to engage in 

prostitution in violation of Article 82, UCMJ, 10 U.S.C. § 882.  (R. at 589).1  The 

military judge sentenced appellant to forfeit $3,000 pay per month for five months 

and to “be discharged from the United States Army.”  (R. at 661).  The convening 

authority took no action on the findings or sentence.  (Action). 

 The Army Court set aside 13 of appellant’s 16 convictions and set aside the 

sentence.  (Appendix A).  The Army Court affirmed modified versions of the 

remaining three convictions, reducing the domestic violence conviction to wrongful 

appropriation and removing various language from the two remaining solicitation 

convictions.  (Appendix A).  

Statement of Facts 

 The catalyst for the charges was appellant’s wife’s discovery of sexual text 

messages on his phone.  (R. at 130-33).  Appellant’s wife, DC, “immediately” knew 

this would lead to a divorce and told appellant that same day: “‘We’re getting a 

 

1 Appellant was acquitted of multiple other offenses and the military judge found 
appellant not guilty of two specifications pursuant to R.C.M. 917.  (R. at 589; 460).   
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divorce.’”  (R. at 235, 274).  Within “the next couple of days,” DC retained a divorce 

attorney.  (R. at 240).  During the ensuing fallout, DC launched a barrage of 

accusations, most of which resulted in acquittals.  (R. at 589).  The Army Court 

reduced the sole conviction in this category from domestic violence to wrongful 

appropriation (appellant took his wife’s phone for about 20 minutes).  (Appendix 

A).  Appellant does not further challenge this specification before this Court.  

 The remaining charges arose from the text message threads found on 

appellant’s phone.  Law enforcement never identified or contacted any of the 

individuals on the other side of the message threads.  (R. at 417-18); see also (R. at 

428) (AR 15-6 IO did not talk to the individuals).  Nor did law enforcement “verify 

if there had been any conduct that occurred between [appellant and the other 

individuals].”  (R. at 417).  Instead, the government merely crafted a litany of 

specifications under Articles 134, 80, and 82, UCMJ based on the content of the text 

messages alone.  (Charge Sheet).  Only two of these specifications remain.  Both are 

Article 82 specifications of solicitation to engage in the enumerated Article 134 

offense of prostitution (appellant texted civilian escorts to request services).  

(Appendix A).  The text messages, Prosecution Exhibits 15 and 16, are the only 

evidence to support Specifications 4 and 5 of Charge V. 
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Reasons to Grant Review 

 This case presents questions of law that have not been, but should be, settled 

by this Court.  C.A.A.F. Rule 21(b)(5)(A).  Case law from the service courts is clear 

that a servicemember can be charged with soliciting a civilian to commit a UCMJ 

offense, even if the civilian could not actually be prosecuted under the UCMJ for 

lack of personal jurisdiction.  United States v. Heppermann, 82 M.J. 794, 799–801 

(A.F. Ct. Crim. App. 2022), pet. denied, 83 M.J. 103 (C.A.A.F. 2022).  There are a 

handful of such cases where servicemembers have been convicted of soliciting a 

civilian to commit a clause 2 Article 134 offense.  Id.; United States v. Knarr, 80 

M.J. 522 (A.F. Ct. Crim. App. 2020); United States v. Lozicki, No. ACM 39643, 

2020 WL 7706915 (A.F. Ct. Crim. App. Dec. 28, 2020).2  None of these cases, 

however, explain how a civilian’s conduct can be of a nature to bring discredit upon 

the armed forces [hereinafter service discrediting], nor do they explain the 

framework for determining whether it is service discrediting.  Id.3  This Court should 

 

2 A similar dynamic might apply to soliciting the commission of a clause 1 Article 
134 offense.  However, appellant’s interpretation of the Army Court’s action in the 
present case is that the affirmed conviction involves only clause 2, both with 
respect to appellant’s conduct and the underlying offense.  (Appendix A at 14, n.2).  
3 After listing the terminal element as an element of the underlying offense, Lozicki 
mentions in a footnote that “In our court, it is settled law that “the solicitation of 
another person to commit an offense which, if committed by one subject to the 
UCMJ, would be punishable under the UCMJ”, but does not elaborate on how this 
precedent applies to the terminal element of an underlying Article 134 offense.  
n.14.  As explained further in n.16, the court here seems to be referencing the 
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settle these important questions for the field. 

Standard of Review 

 Questions of statutory interpretation are reviewed de novo.  United States v. 

Casillas, 86 M.J. 94, 100 (C.A.A.F. 2025).  Issues of legal sufficiency are also 

reviewed de novo.  United States v. Moore, __ M.J. __, 2026 WL 230609, at *3 

(C.A.A.F. Jan. 23, 2026).  This Court may also review whether a CCA applied 

correct legal principles in performing its factual sufficiency review.  Id. (citing 

United States v. Harvey, 85 M.J. 127, 129 (C.A.A.F. 2024)). 

Law  

 Article 82, UCMJ, prohibits soliciting or advising another to commit an 

offense under the UCMJ.  10 U.S.C. § 882.4  When it is impossible for the solicited 

person to commit the underlying offense, the charge must fail.  United States v. 

Sutton, 68 M.J. 455, 458 (C.A.A.F. 2010) (overturning the appellant’s conviction for 

soliciting his step-daughter to engage in indecent liberties because the step-daughter 

 

personal jurisdiction question of how a civilian could commit an offense under the 
UCMJ in the first place.  This does not answer the more pointed question of how a 
civilian’s conduct could be service discrediting.   
4 Prior to the 2018 NDAA, Article 82 solicitation dealt with only four offenses 
(desertion, mutiny, misbehavior before the enemy, and sedition).  All other 
solicitations were prosecuted under the enumerated Article 134 offense “Soliciting 
another to commit an offense.”  See 2019 MCM, App. 17, at A17-1 ¶ 6 (explaining 
how solicitation under Article 134, UCMJ, in the previous version of the Manual 
for Courts-Martial is now incorporated in Article 82(a), UCMJ). 
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could not commit the offense against herself).  Service court case law, however, 

permits charging a servicemember with soliciting a civilian to commit a UCMJ 

offense, even if the civilian could not actually be prosecuted under the UCMJ for 

lack of personal jurisdiction.  Heppermann, 82 M.J. at 799–801.5  Solicitation also 

requires the accused to act with the specific intent that the predicate offense actually 

be committed.  2024 MCM, pt. IV, ¶ 6.b.(2). 

 When the underlying offense is a clause 1 or clause 2 Article 134 offense, the 

solicited individual’s prospective conduct must meet all the elements, including the 

terminal element.  Id. at 799 (including the terminal element as an element of the 

underlying solicited offense); Knarr, 80 M.J.  at 529 (same); Lozicki, 2020 WL 

7706915, at *10 (same).6 

 In the present case, the underlying offense of prostitution would require the 

solicited individual to engage in conduct that met the elements: 

(a) That the [solicited person] engaged in a sexual act with another 
person not the accused’s spouse; 

 

5 Appellant is not aware of case law from this Court on this question.  While this 
predicate question is not the thrust of appellant’s arguments in this case, this Court 
may wish to provide binding precedent on it.  
6 This framework was undisputed in the present case.  Appellant outlined this 
framework (Appellant’s Army Court Br. at 29-30) and the government did not 
dispute it (Gov. Army Court Br. at 35-36).  The government’s charging language 
added an additional, albeit unnecessary, element, that appellant’s conduct also had 
to meet the terminal element.  See (Charge Sheet).  The military judge instructed 
the panel that both the conduct of the accused and the underlying solicited offense 
had to meet the terminal element.  See (R. at 495-97).   
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(b) That the [solicited person] did so for the purpose of receiving money 
or other compensation; 
(c) That this act was wrongful; and 
(d) That, under the circumstances, the conduct of the [solicited person] 
. . . was of a nature to bring discredit upon the armed forces.7 

Analysis 

1. What is the framework for determining if a civilian’s prospective conduct is 
service discrediting? 

 This is where truly uncharted territory is reached.  None of the caselaw has 

any substantive discussion of this dynamic.  

 One interpretation is that a civilian’s conduct simply cannot be service 

discrediting.  This would create a scenario like this Court faced in Sutton, where the 

solicited person could not commit the underlying offense.  68 M.J. at 458.8  A middle 

path would not go so far as to declare it an impossibility but would merely evaluate 

the elements based on real world conditions.  There may be fact patterns where a 

civilian’s conduct could satisfy the terminal element, and the government would 

have to prove this element like every other element.  It is easier to think of examples 

 

7 The specification was originally charged under clause 1 and 2, but the Army 
Court set aside the clause 1 language.  (Appendix A at 14, n.2). 
8 Appellant cannot totally concur with the Army Court’s characterization that such 
a view would mean that “soliciting prostitution could never be a crime unless the 
prostitute was subject to the Code.”  (Appendix A at 14).  The UCMJ explicitly 
provides an offense for engaging a prostitute: the enumerated Article 134 offense 
of “patronizing a prostitute.”  2019 MCM, Pt. IV, ¶ 106.b.(2).  To the extent the 
government could not meet the elements of that offense, another charging option 
may have been a clause 3 Article 134 offense. 
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under clause 1 than clause 2, but perhaps there could be one under clause 2.   

 The only other option would be to construct a legal fiction that considered the 

civilian as a servicemember and considered whether their prospective conduct, had 

they been a servicemember, would be service discrediting.  This legal fiction would 

leave a lot of unanswered questions.  What rank of servicemember are we pretending 

the civilian is?  Are they in a pretend command or other high-profile position?  Is 

the fictional servicemember conducting the solicited act while on pretend duty or in 

pretend uniform? 

 Rather than resort to such fictions, this Court should hold that the solicited 

person’s conduct should be evaluated based on real world conditions.  Either way, 

however, this Court should clarify the framework for the field.  The current state of 

the case law provides no substantive guidance on this important question.  

2. Is appellant’s conviction legally sufficient? 

 The legal sufficiency analysis will depend on the answer to the preceding 

question.  Whatever the framework, however, it is difficult to see how the 

government proved the terminal element in this case, particularly given the lack of 

detail in the record.  The record contains almost no information about the 

unidentified individuals, except that they appear to be escorts.  (Pros. Ex. 15, 16).  

There is also minimal information about the prospective conduct, beyond that it 

involved giving or receiving oral sex.  (Pros. Ex. 15, 16). 



- 9 - 

 If viewing the escorts as who they actually are (civilian escorts) the answer 

seems quite obvious.  The actions of a civilian escort giving or receiving oral sex for 

money are not service discrediting.  Particularly given the lack of detail in the record, 

the heavily fact-dependent clause 2 element was not satisfied, and appellant’s 

convictions are legally insufficient.9 

 The only apparent way to save the convictions would be to consider the 

escorts’ conduct as if the escorts themselves were servicemembers.  In that way, 

their conduct in performing sexual services for money might be service discrediting.  

Even then, appellant would submit the lack of factual development renders the 

evidence insufficient.   

3. Was the proper framework applied below? 

 To the extent this Court’s clarification of the applicable legal framework calls 

into question whether the Army Court applied the correct legal principles in its 

review, remand to the service court for a review in alignment with these principles 

may be warranted.  Moore, 2026 WL 230609, at *3 (quotation omitted).  The easier 

path to resolution would simply be to find the convictions legally insufficient.  But 

remand for a factual sufficiency review under a clarified framework is an option.  

 

 

9 There was also no evidence that appellant acted with the specific intent that the 
underlying conduct meet the terminal element.  See 2024 MCM, pt. IV, ¶ 6.b.(2). 
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Conclusion  

 WHEREFORE, Appellant respectfully requests this Court grant review. 
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