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IN THE UNITED STATES COURT OF APPEALS

FOR THE ARMED FORCES
UNITED STATES, ) SUPPLEMENT TO PETITION FOR
Appellee, ) GRANT OF REVIEW

Crim. App. Dkt. No. 39761

USCA Dkt. No. 25-0044/AF
First Lieutenant (O-2)
JAMAL X. WASHINGTON,
United States Air Force,
Appellant.

December 19, 2024

N N i S N N

TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS FOR THE
ARMED FORCES:

Issues Presented

I.

WHETHER THE ORIGINAL MILITARY JUDGE
ABUSED HIS DISCRETION WHEN HE STRUCK
APPELLANT’S TESTIMONY?

I1.

WHETHER THE REHEARING MILITARY JUDGE
ERRED WHEN HE ALLOWED THE
GOVERNMENT TO ADMIT A HEAVILY
REDACTED VERSION OF APPELLANT’S
TESTIMONY FROM THE INITIAL HEARING
OVER APPELLANT’S OBJECTION?



I11.

WHETHER THE REHEARING MILITARY JUDGE

VIOLATED THE LAW OF THE CASE DOCTRINE

WHEN HE PERMITTED THE GOVERNMENT TO

ADMIT EVIDENCE THAT THE [INITIAL

MILITARY JUDGE CATEGORIZED AS SEXUAL

PREDISPOSITION EVIDENCE?

IV.

WHETHER THE CHARGES WERE PROPERLY

REFERRED TO THE COURT-MARTIAL FOR

REHEARING AS TO SENTENCE?

Reasons to Grant Appellant’s Petition
This Court should grant Appellant’s petition concerning the first and third
presented issues because the Air Force Court of Criminal Appeals [hereinafter Air
Force Court] applied the law in a manner inconsistent with this court’s precedent.
This court should grant Appellant’s petition concerning the second and fourth
specified issues because they are novel issues on which this Court had not yet
ruled, but should.
Statement of Statutory Jurisdiction
The Air Force Court had jurisdiction over this matter pursuant to Article 66,

Uniform Code of Military Justice, [hereinafter UCMIJ],10 U.S.C. § 866 (2016). This

honorable Court has jurisdiction over this matter under Article 67(a)(3), UCMJ, 10

U.S.C. § 867(a)(3) (2016).



Statement of the Case

On February 12 and April 8-13, 2019, a panel of officer members sitting as a
general court-martial at Malmstrom Air Force Base (AFB), Montana, tried First
Lieutenant (O-2) Jamal X. Washington [hereinafter Appellant]. Contrary to his
pleas, the panel convicted Appellant of one specification of abusive sexual contact,
one specification of conduct unbecoming an officer and a gentleman, and five
specifications of fraternization, in violation of Articles 120, 133, and 134 UCMJ,
10 U.S.C. §§ 920, 933, 934 (2016). The panel sentenced Appellant to be dismissed
from the service. (R. at 1174).! The convening authority approved the sentence as
adjudged. (ROT, Vol. 7, Action, Aug. 21, 2019).

On July 30, 2021, the Air Force Court affirmed the findings as to Charges I
and II. The Air Force Court set aside and dismissed with prejudice Charge III,
Specifications 1-4 and set aside and dismissed without prejudice Charge III,
Specification 5. The Air Force Court set aside the sentence.

On August 18, 2021, Appellant petitioned this court for a grant of review.

On October 1, 2021. This court denied the petition without prejudice.

! After arraignment, the government withdrew and dismissed three specifications
of sexual act, in violation of Article 120, UCMJ, 10 U.S.C. § 920 (2016). The
panel acquitted Appellant of three specifications of conduct unbecoming an officer
and a gentleman, in violation of Article 133, UCMJ, 10 U.S.C. § 933 (2016).
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On November 19, 2021, after receiving the record of trial from the Judge
Advocate General [hereinafter TJAG], the Convening Authority dismissed the
remaining Specification of Charge III as impractical to rehear and ordered a
rehearing as to sentence for Charges I and II.

On September 12-15, 2022, a panel of officer members sitting as a general
court-martial at Malmstrom AFB, Montana, re-sentenced Appellant to a
reprimand, total forfeiture of all pay and allowances, and nine months of
confinement.

On August 20, 2024, the Air Force Court re-assessed the sentence to
forfeiture of $2,500.00 pay per month for six months. The Air Force Court
disapproved the confinement and the reprimand. United States v. Washington, No.
ACM 839761 (reh), 2024 CCA LEXIS 342 (A.F. Ct. Crim. App. Aug. 20, 2024)
[hereinafter Washington 11, Appendix B]. Appellant moved the Air Force Court to
reconsider on October 3, 2024. On October 23, 2024, the Air Force Court refused
to reconsider its decision in Washington I1.

Statement of Facts

In 2017, Appellant was assigned to the Convoy Response Force at
Malmstrom AFB. (R. at 586-87). C.P., another officer, was assigned to the
Tactical Response Force. Id. They served together in the same squadron. /d. In

September of 2017, Appellant and C.P. went on a temporary duty assignment



(TDY) to Camp Gurnsey in Wyoming. (R. at 588). Appellant and C.P. traveled
with other TRF members by automobile. (R. at 590). TRF members checked into
a hotel en-route to Camp Gurnsey. (R. at 591). C.P., Appellant, and Sergeant
LaSalle went to Red Lobster for beer and dinner and then to a bar called the
Beacon. (R. at 595-96). During his direct examination, C.P was able to remember
the name of the bar and of the restaurant which he visited, but not the hotel at
which he stayed. (R. at 595).

At the Beacon, Appellant was present with C.P. and other TRF members,
including J.A., a noncommissioned officer. (R. at 544). J.A. was drinking heavily.
(R. at 547). J.A. engaged in macho banter with various TRF members concerning
his purported ability to impress women. (R. at 549). J.A. claimed that Appellant
“nut tapped [him] and said, “You won't use that tonight.”” Id. J.A. claimed that in
the van ride home, Appellant again repeated this behavior and said that Appellant
bet him $100.00 that his prediction was accurate. (R. at 551). J.A. thought that
this conduct “was no big deal.” (R. at 554). J.A.’s response was to demand the
$100.00. (R. at 549-51). J.A. felt that the entire course of conduct was a joke. (R.
at 563). J.A. felt that Appellant’s willingness to socialize and be personable raised
morale. (R. at 570). His opinion that the evening at the Beacon constituted
harmless fun did not change until he heard rumors that Appellant was homosexual.

(R. at 566). J.A. has past integrity issues involving plagiarism. (R. at 560).



C.P. also consumed a large amount of alcohol and was “very intoxicated” by
the time he left. (R. at 596). He claimed not to remember who bought drinks for
whom, what he did while he was at the Beacon, or what others did. (R. at 608-09).
Others, however, saw Captain C.P. buying alcohol for Appellant. (R. at 547).

C.P. claimed not to remember publicly urinating outside of the Beacon. (R.
at 612). However, J.A. saw him urinating. (R. at 564). Later in his testimony,
C.P. indicated that he both could not remember Appellant’s location while at the
Beacon and that he did, in fact, recall sitting with Appellant and Sergeant LaSalle
for most of the evening. (R. at 610-11).

When he returned to the hotel, C.P. had a conversation with other hotel
guests. (R. at 597-98). He then entered Appellant’s room. /d. He voluntarily sat
on the edge of Appellant’s bed despite the availability of a chair. (R. at 598, 616).
Captain C.P. claimed that Appellant then tried to kiss him. (R. at 599). He
claimed that Appellant attempted to touch his penis. I/d. C.P. was uncertain
whether appellant had his hand merely underneath his pants or underneath his
underwear and was not certain whether Appellant actually touched his penis. (R.
at 600).

C.P. could have left Appellant’s hotel room at this point. Instead, he chose

to remain in the room and to discuss his girlfriend and his sexual preferences with



Appellant. (R. at 600-01). C.P. claimed that he told Appellant “I'm not into you.
I'm not into that or anything like that.” (R. at 600).

Afterward, C.P. discussed the alleged incident with another officer. He did
not mention that Appellant engaged in any forcible touching. (R. at 697). When
C.P. spoke with his then-girlfriend on the evening of the incident, C.P. did not
mention that Appellant touched his penis. (R. at 578).

Appellant attempted to testify in his own defense at the court-martial.
Appellant explained that he went inside his hotel room on the night in question and
C.P. followed behind him. United States v. Washington, No. ACM 39761, 2021
CCA Lexis 379, at *77 (A.F. Ct. Crim. App. Jul. 30, 2021) [hereinafter
Washington I, Appendix A]; Appendix A at 38-40. They talked for an extended
period, and then shared a consensual hug. Washington I, Appendix A at 38-39.
Appellant stated that while they were on the bed, they discussed whom they were
dating. Washington I, Appendix A at 39. Appellant reached over and touched
C.P.’s thigh in what felt like was a natural progression. Washington I, Appendix A
at 39. Appellant also testified that they discussed sexual preferences and C.P. told
him that “he had men and women come on to him before.” Washington I,
Appendix A at 39. C.P.’s special victims’ counsel objected. Washington I,
Appendix A at 39. In a closed Mil. R. Evid. 412 hearing, the military judge found

that evidence of consent in C.P.’s behavior immediately surrounding the incident



and his sexual preferences were matters falling under Mil. R. Evid. 412.
Washington I, Appendix A at 41. The military judge provided two options: (1)
Appellant could submit to government examination in Mil. R. Evid. 412 hearing;
or (2) the military judge could provide an instruction directing members to
disregard this portion of Appellant’s testimony. Washington I, Appendix A at 43.
The military judge did not provide the parties any other option, despite the
availability of less drastic measures.

The defense maintained that they had not violated Mil. R. Evid. 412 notice
requirements because the evidence was part of the res gestee of the alleged offense.
Washington I, Appendix A at 43. The defense rejected the Court’s first option of
subjecting Appellant to examination in a closed Mil. R. Evid. 412 hearing.
Washington I, Appendix A at 43. Thus, the military judge ordered the panel to
disregard Appellant’s testimony concerning the consensual circumstances
surrounding appellant’s sexual interaction with Captain C.P. Washington I,
Appendix A at 43-44. He specifically instructed the panel as follows:

Members of the court, you heard testimony from the accused that he

believed the contact between himself and Captain C.P. occurring prior

to the charged conduct alleged in the Specification of Charge I, was

consensual in nature and may have implicated Captain C.P.’s sexual

orientation. You are to disregard this portion of the accused's testimony.

However, you must consider testimony by the accused wherein he

denied the specific allegations, the specific charged conduct alleged in

the Specification of Charge I. Any questions from any of the court
members on that instruction?



(R. at 867).

Several members asked questions which indicated that, in accordance with
the military judge’s instruction, they disregarded appellant’s testimony concerning
the surrounding consensual circumstances of his encounter with Captain C.P. (R.
at 868-69). The military judge clarified its instructions as follows:

[A]lny suggestion or implication regarding Captain C.P.’s sexual

orientation is to be disregarded, and any testimony with regard to the

sexual contact that was described, the hug, et cetera, that was as

consensual, disregard that.

(R. at 868).
Argument

I. THE ORIGINAL MILITARY JUDGE ABUSED
HIS DISCRETION WHEN HE STRUCK
APPELLANT’S TESTIMONY.

The Military Judge erred when he struck Appellant’s testimony concerning
the res gestce of the offense. The dissent in Washington I correctly stated the law
concerning Appellant’s struck testimony:

I disagree with the opinion of my colleagues... because I find the

military judge abused his discretion in striking . . . Appellant’s
testimony. . . . [This] was clearly unreasonable and a clear abuse of his
discretion. . . . I cannot determine whether Appellant received a fair

trial. Accordingly, I would set aside the findings of guilty to Charges I
and II and their specifications and dismiss Charges I and II and their
specifications.

Washington I, Appendix A at 62 (Meginley, J., dissenting).



Appellant’s testimony dealing with physical acts occurring seconds before
the charged offense was not within the scope of Mil. R. Evid. 412. Even if it were,
Mil. R. Evid. 412 merely requires a proffer of the subject matter to allow the
military judge to determine admissibility in a closed hearing. It does not require an
accused who wishes to testify in his own defense to first submit to examination in a
closed Mil. R. Evid. 412 hearing.

Law and Analysis

A. The military judge erred when he labeled the res geste of the charged sexual
transaction “other sexual conduct” to which Mil. R. Evid. 412 applies.

The military judge erred when he ruled that appellant testimony about the
res gestce should be struck from the record because it implicated Mil. R. Evid. 412.
Mil. R. Evid. 412 applies only when the defense seeks to admit evidence of “other
sexual behavior.” “Other sexual behavior” is “any sexual behavior not
encompassed by the alleged offense.” Mil. R. Evid. 412(d). Intertwined behavior
is not “other” sexual behavior because it is part of the res gestee of the alleged
offense. United States v. Gaddy, ARMY 20150227,2017 CCA LEXIS 179, at *6
(A. Ct. Crim. App. Mar. 20, 2017); see United States v. Key, 71 M.J. 566, 569 (N-
M. Ct. Crim. App. 2012). The military judge ordered the panel to disregard
Appellant’s testimony concerning the consensual circumstances surrounding
appellant’s sexual interaction with C.P. He specifically instructed the panel as

follows:
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Members of the court, you heard testimony from the accused that he
believed the contact between himself and Captain C.P. occurring prior
to the charged conduct alleged in the Specification of Charge I, was
consensual in nature and may have implicated Captain C.P.’s sexual
orientation. You are to disregard this portion of the accused's testimony.
However, you must consider testimony by the accused wherein he
denied the specific allegations, the specific charged conduct alleged in
the Specification of Charge I. Any questions from any of the court
members on that instruction... [A]ny suggestion or implication
regarding Captain C.P.’s sexual orientation is to be disregarded, and
any testimony with regard to the sexual contact that was described, the
hug, et cetera, that was as consensual, disregard that.”

(R. at 867-68).

Appellant testified that he talked with C.P. for an extended period, then the
two began hugging each other consensually. (R. at 801). Appellant further
testified that he and C.P. then laid on the bed together, that Appellant placed his
hand on C.P.’s thigh, and that they began to discuss sexual preferences. (R. at
807). These acts and discussions occurred contemporaneously with the alleged
sexual assault. They therefore were the res gestee of the offense and not within the
scope of Mil. R. Evid. 412.

The Air Force Court erred when it ruled that “the question of whether and
under what circumstances an alleged victim's sexual behavior may be ‘res gestae’
was not properly before the military judge.” Washington I, Appendix A at 51;
Washington 11, Appendix B at 12. This holding is plainly at variance with the
record. Appellant requests that this Court view the sealed portion of the record for

argument concerning res geste (R. at 858) (sealed). Whether res gestee was
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subject to Mil. R. Evid. 412 was also in controversy in the rehearing because the

rehearing military judge ruled that he was bound by the previous original military

judge’s Mil. R. Evid. 412 ruling because the Air Force Court affirmed it. (RR at

384). This Court should therefore find that the extent to which Mil. R. Evid 412

encompasses res geste evidence was squarely at issue and should grant review for

the purpose of correcting the Air Force Court’s incredible holding to the contrary.
B. The military judge erred in excluding defense evidence of C.P.’s

homosexual preference while allowing government evidence of C.P.’s
heterosexuality to remain admitted.

This court should find that the military judge erred because he did not
equally apply Mil. R. Evid. 412 to C.P.’s testimony concerning his purported
heterosexuality. Mil. R. Evid. 412 applies equally to evidence advanced by the
government and the defense. United States v. Banker, 60 M.J. 216, 233 (C.A.AF.
2004). The government elicited evidence that C.P. is not homosexual and has no
interest in homosexual acts. The government elicited testimony from C.P. in
which he stated “I remember talking to him afterwards telling him sorry. I'm not
into you. I'm not into that or anything like that.” (R. at 601) (emphasis added).
This testimony is clear evidence of Capt. C.P.’s purported heterosexual orientation,
but was not the subject of a Mil. R. Evid. 412 hearing or of a ruling striking it. Its
elicitation opened the door for evidence contradicting C.P.’s in court assertions of

exclusive heterosexuality. “Where the Government uses sexual orientation in a

12



way that implies the impossibility of consent . . . the defense must be allowed to
rebut that inference.” United States v. Villanueva, NMCCA 201400212, 2015 CCA
LEXIS 90, at *9-10 (N-M. Ct. Crim. App. Mar. 19, 2015).

The military judge erred because he did not subject C.P.’s testimony to the
same standard of exclusion to which he subjected Appellant’s, even though both
sets of evidence dealt equally with. C.P.’s sexual orientation. This court should
grant review for the purpose of finding that the military judge’s selective striking
of only Appellant’s testimony denied Appellant his constitutionally guaranteed
right to mount a defense.

C. The military judge erred when he found that physical acts involving C.P.

were admitted as evidence of C.P.’s sexual predisposition and were therefore
within the scope of Mil. R. Evid. 412.

The original military judge erred when he ruled that evidence of physical
acts involving Appellant and C.P. were evidence of C.P.’s sexual predisposition
and therefore within the scope of Mil. R. Evid. 412(a)(2). Washington I, Appendix
A at 43. “The term ‘sexual predisposition’... does not directly refer to sexual
activities or thoughts.” Mil R. Evid. 412(d). “[S]exual predisposition evidence is
essentially a specific type of character evidence” under Mil. R. Evid. 412 which
does not involve physical acts, because physical acts are considered under Mil. R.
Evid. 412(a)(1). United States v. Morris, 2018 CCA LEXIS 192, at *12, n. 7 (A.

Ct. Crim. App Apr. 18, 2018). Evidence of consensual physical acts is evidence
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which proves consent. Mil. R. Evid. 412(a)(2). It is not evidence which proves
“an alleged victim’s mode of dress, speech or lifestyle” because persons of any
mode of dress, speech or lifestyle may consent to same-sex intimate activity. The
military judge therefore erred in striking Appellant’s testimony concerning
consensual physical acts between Appellant and C.P. because testimony
concerning those acts was not testimony concerning sexual predisposition.

D. Even if it applied, the military judge erred when he ruled that the only way
appellant could comply with Mil. R. Evid 412 is to testify in a Mil. R. Evid.

412 hearing.

The military judge erred when he ruled that Mil. R. Evid 412 requires the
appellant to submit to cross-examination in a closed hearing before submitting to
cross-examination in open court. (R. at 855-56) (sealed). “The military judge’s
[ruling] created epic constitutional dilemmas for Appellant and compromised his
right to present evidence, right to testify, right to effective counsel, and right to
remain silent—all at once.” Washington I, Appendix A at 70 (Meginley, J.,
dissenting). Appellant was not required to submit to questioning to satisfy Mil. R.
Evid. 412. In order to establish the admissibility of evidence of C.P.’s sexual
preference and of the physical acts, Mil. R. Evid. 412 requires a closed hearing
only to determine the relevance of the type of evidence and its probative value.
“At this hearing, the parties may call witnesses, including the victim, and offer

relevant evidence.” Mil. R. Evid. 412(¢)(2) (emphasis added). The rule does not
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require an examination in the exact mode of the subsequent presentation of that
evidence to the fact-finder, word-for-word, question-for-question. The military
judge may consider documentary evidence, inadmissible hearsay, or oral or written
proffers of evidence in order to determine whether the proponent meets Mil. R.
Evid. 412’s preliminary requirements for admissibility. Interlocutory questions of
admissibility under any rule decided in the Art. 39(a), UCMJ, session may be
decided on the basis of proffers of evidence. Discussion, R.C.M. 801(e); United
States v. Sanchez, 44 M.J. 174, 177-78 (C.A.A.F. 1996). “[T]he proffer is not
tested by direct and cross-examination, and all balancing under the Constitution or
under the Rules of Evidence must be tilted in the proponent's favor.” Sanchez, 44
M.J. at 178. This is to “prevent the hearing from being used as a discovery device
by the proponent.” Id. at 178.

In this case, the government’s direct questioning of C.P. established the
relevance and probative value of testimony concerning C.P.’s sexual orientation
and of the acts and statements immediately surrounding the alleged sexual
encounter. Any cross-examination of Appellant on those same subjects did not
require his examination in a Mil. R. Evid. 412 closed hearing to re-establish their
relevance and probative value.

In the Mil. R. Evid. 412 hearing on this subject, the military judge did not

conduct a balancing test for relevancy and probative value based upon the evidence
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already elicited. This evidence provided an ample basis for the admission of
evidence concerning sexual acts occurring contemporaneously with the charged
allegation. He instead both invented a requirement for the accused to submit to
questioning which is violative of the constitution and is not contained within the
rule and created a remedy violative of the constitution and not contained within
any rule, striking appellant’s direct testimony. He further improperly shifted the
burden of admitting the government’s evidence to appellant — it was not
appellant’s burden to help the government prove for the admissibility of the subject
matter on which it which to cross-examine appellant.

Appellant is not the first person to testify in his own defense following a
sexual assault allegation. Neither the government nor the Air Force court
identified any other case, military or civilian, in which a judge required an accused
to first testify in a Mil. or Fed. R. Evid 412 hearing before testifying in his own
defense. This is likely because of how far of a departure the original military
judge’s ruling was from constitutional norms. This court should grant review for
the purpose of disapproving this original military judge’s improper striking of
appellant’s testimony.

E. Appellant waived only his right to remain silent in open court, not in a
closed hearing.

The Air Force Court’s decisions in Washington I and Washington II rely on

the mistaken premise that Appellant’s testimony in open court waived his right to
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silence in a closed hearing. An accused “has no right to set forth to the jury all the
facts which tend in his favor without laying himself open to a cross-examination
upon those facts.” Fitzpatrick v. United States, 178 U.S. 304, 315 (1900) (emphasis
added). “A witness [may not] withdraw from the cross-fire of interrogation . . .
before the trier of fact.” Brown v. United States, 356 U.S. 148, 155 (1958)
(emphasis added). Here, the Air Force Court’s decision in Washington I expanded
Brown, Fitzpatrick, and other decisions to require Appellant to submit to
questioning away from the finder of fact in a Mil. R. Evid. 412 hearing. Appellant
did not “affirmatively waive[] his right to remain silent [away from the panel by]
voluntarily [taking] the witness stand” in the total and complete fashion that the
Air Force court held. Washington I, Appendix A at 51. If true, in court testimony
would require an accused to submit to police interrogation, for example, once he
testified about an offense of which he was accused in-court. Rather, testimony in
open court requires only an accused’s submission to cross-examination in open
court.

Appellant did not waive his right to remain silent at the Mil. R. Evid. 412
hearing because he did not testify at that hearing. Instead, Appellant’s direct
testimony required only that he submit to cross-examination “before the trier of
fact.” Brown, 356 U.S. at 155 (emphasis added). Appellant did this. “[A]fter the

military judge told the members to disregard Appellant's testimony that his
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interactions with CP before the alleged assault were consensual, Appellant
became subject to cross-examination, and in fact, subjected himself to a cross-
examination.” Washington I, Appendix A at 75 (Meginley, J. dissenting)
(emphasis in original). This court should grant review because the Air Force
Court’s holding is at variance with Supreme Court precedent.

F. The military judge violated Appellant’s right to testify in his own defense.

The military judge violated Appellant’s right to testify in his own defense.
The military judge may strike direct testimony only when an accused refuses to
submit to cross-examination in open court concerning that direct testimony. Mil.
R. Evid. 301(e)(1). Striking of testimony is not a remedy for an accused’s refusal
to participate in a Mil. R. Evid. 412 hearing because it is not a remedy contained in
Mil. R. Evid. 301 and because an accused need not be subject to cross-examination
in a Mil. R. Evid. 412 hearing. Sanchez, 44 M.J. at 177-78.

An accused has a constitutional right to testify in his own defense. United
States v. Baker, 65 M.J. 691, 698 (A. Ct. Crim. App. 2007) (citing Harris v. New
York, 401 U.S. 222, 225 (1971)). Rules of evidence may not be applied in a way
which is “disproportionate to the purposes they are designed to serve.” Rock v.
Arkansas, 483 U.S. 44, 56 (1987). Rules of evidence can only exclude an
accused’s testimony when that evidence is irrelevant to proper factual

determinations. United States v. West, 27 M.J. 223, 225 (C.M.A. 1988).
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Here, Appellant’s ability to testify was at the heart of his right “to be
allowed to present his own version of events in his own words.” Rock, 483 U.S. at
56. Both the charges and the testimony of C.P. established the relevance and
probative value of Appellant’s testimony concerning the night in question.
Appellant’s right to present constitutionally required evidence cannot bow to any
concern under Mil. R. Evid. 412 about the privacy interests of the alleged victim.
United States v. Gaddis, 70 M.J. 248, 250 (C.A.A.F. 2011). The government
admittedly did not know how Appellant would answer its questions. (R. at 861)
(sealed). However, the government’s cross-examination of appellant was limited
to the scope of direct examination and to matters affecting appellant’s credibility.
United States v. Piren, 74 M.J. 24, 27-28 (C.A.A.F. 2015). Therefore, there was
scant risk that Appellant’s answers would implicate Mil. R. Evid. 412, because the
relevance and admissibility of the subject matter of the cross-examination would
be obvious from the direct examination.

The mere possibility that Appellant might answer in a way which implicated
Mil. R. Evid 412 was not the weighty consideration which permitted the military
judge to strip Appellant of his right to testify in his own defense to enforce a non-
existent requirement that he submit to a dress rehearsal of the government’s cross-

examination in a Mil. R. Evid. 412 hearing. Therefore, this court should find that
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the military judge abused his discretion in excluding Appellant’s exculpatory
testimony from evidence.

G. The military judge’s excision of Appellant’s testimony was extremely
prejudicial because trial counsel leveraged the ruling to impugn Appellant’s
credibility. This prejudice requires reversal of the findings as to Charge I
and Charge II.

Trial counsel’s improper argument transformed the military judge’s excision
of appellant’s testimony into a judicial approval of trial counsel’s suggestion that
Appellant is dishonest. A trial counsel who invites a panel to “interpret the
military judge’s ruling as evidence that [the witness’s] testimony was a lie” has
engaged in inappropriate argument. United States v. Pomarleau, 57 M.J. 351, 365
(C.A.AF. 2002). When an accused testifies and denies the charges against him,
his credibility is directly in issue for the factfinder. United States v. Ryan, 21 M.J.
627,631 (A.C.M.R. 1985).

An accused has a series of constitutional rights designed “to guarantee that
the fact finder had an adequate opportunity to assess the credibility of witnesses.”
Berger v. California, 393 U.S. 314, 315 (1969). Violation of those rights requires
reversal unless the error is harmless beyond a reasonable doubt. /d. Here, the
military judge excised major portions of Appellant’s testimony in which appellant
attempted to establish his innocence. Trial Counsel made inappropriate argument
because he used the military judge’s excision to argue that appellant was not

credible. Trial Counsel argued that because Appellant’s testimony after excision
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was not credible, Appellant was not credible as to any of the testimony that he

gave. “I want to be very crystal clear on this. The military judge instructed you

about portions of his testimony that you must disregard. . . . This man came before

you and lied.” (R. at 1061) (emphasis added). This argument invited the panel to
conclude that the excision was indicative of Appellant’s untruthfulness. Trial
counsel therefore engaged in improper argument because he implied that the
military judge’s ruling rendered appellant untruthful.

Although the military judge instructed the panel not to draw any negative
inference from his excision of Appellant’s testimony, (R. at 1044), this Court
cannot presume that the panel followed the military judge’s instruction. The
“presumption of compliance with the military judge's instructions can be rebutted
by competent evidence to the contrary.” United States v. Loving, 41 M.J. 213, 235
(C.A.AF 1994). Here, the military judge instructed the panel as to the burden of
proof, but the panel convicted appellant in the absence of any evidence as to the
proof of custom required as an element of Charge III. The failure of the panel to
follow the military judge’s burden of proof instruction rebuts the presumption that
the panel followed the military judge’s instruction concerning the excision of
Appellant’s testimony.

Trial counsel used the military judge’s ruling striking Appellant’s testimony

to attack Appellant’s credibility. Given the state of the evidence, this error was not
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harmless by any measure. This Court should therefore grant review for the

purpose of setting aside and dismissing the findings.

[I. THE REHEARING MILITARY JUDGE ERRED
WHEN HE ALLOWED THE GOVERNMENT TO
ADMIT A HEAVILY REDACTED VERSION OF
APPELLANT’S TESTIMONY FROM THE INITIAL
HEARING OVER APPELLANT’S OBJECTION.
The rehearing Military Judge improperly allowed the government to admit a
Swiss cheese version of Appellant’s testimony, in which only those portions of it
which were unfavorable to him reached the panel. This error requires this Court to
set aside the sentence.
Standard of Review
The standard of review for examining admission of statements following an
objection under Mil. R. Evid. 304(h) or 106 is abuse of discretion. United States v.
Benson, 48 M.J. 734, 740 (A.F. Ct. Crim. App. 1998).
Law and Analysis
The Military Judge abused his discretion when he, over objection, permitted
the government to admit a redacted version of Appellant’s testimony from the
initial hearing.
It would be manifestly unfair to an accused to permit the prosecution
to pick out the incriminating words in the statement or discussion and
put them in evidence while at the same time excluding the remainder

of the statement or conversation, in which the accused seeks to
explain the incriminating passages.
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United States v. Harvey, 25 C.M.R. 42, 50 (C.M.A. 1957).

“‘Admission’ means a self-incriminating statement falling short of an
acknowledgment of guilt, even if it was intended by its maker to be exculpatory.”
Mil. R. Evid. 304(a)(1)(C). The Appellant’s testimony at the initial hearing
located him at the place and time of the offense in the company of his accusers. Its
aggravating nature was obvious and drove the government desire to admit it. His
testimony at the original hearing was therefore an admission.

The military judge abused his discretion when he conflated Mil. R. Evid.
304(a)(1)(C) with Mil. R. Evid. 403. “Rule 106’s ‘fairness’ considerations do not
apply to admissibility under the provisions of Rule 304(h): the rule ‘requires
admission of the ‘remaining portions of the statement’ if such material falls within
the criteria set forth under the rule and applicable case law.”” United States v.
Rosales, 74 M.J. 702, 707 (A.F. Ct. Crim. App. 2015) (emphasis in original).
According to the rehearing military judge, however, “if exclusion of [Mil. R.
Evid.] 412 evidence has made the statement such that its probative force is
substantially outweighed by the danger of unfair prejudice, that statement is also
subject to exclusion under [Mil. R. Evid.] 403.” (Rehearing Record (RR.) at 383-
84). Mil. R. Evid 304(a)(1)(C), however, contains no provision creating an

exception because an admission is highly probative under a Mil. R. Evid. 403
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analysis. It would be a dead letter if it did, because almost any admission of an
accused is highly probative.

Mil. R. Evid. 412 cannot be used simultaneously as a shield to protect

the victim’s privacy and a sword that allows for the introduction of

misleading evidence which the defense is prohibited from explaining

or putting in context . . . . If a statement becomes misleading when it is

redacted to exclude evidence under Mil. R. Evid. 412 the answer is not

to breach Mil. R. Evid. 412 by finding an unenumerated exception to

the rule. Rather, the answer is not to admit the statement in the first

place.
United States v. Schelmetty, ARMY 20150488, 2017 CCA LEXIS 445, at *13-14
(A. Ct. Crim. App. Jun. 30, 2017) (mem. op.) (emphasis added).

Therefore, the Military Judge abused his discretion because his view of the
law was incorrect.

The Military Judge further abused his discretion when he found that
Appellant’s redacted testimony “is not misleading with respect to the offenses to
which the accused stands convicted.” (RR. at 384). A military judge abuses his
discretion when he admits only the inculpatory, aggravating components of an
accused’s statement because such cherry-picking is inherently misleading. See
United States v. Foisy, 69 M.J. 562, 567 (N-M. Ct. Crim App. 2010). Here, the
version of Appellant’s testimony which the panel received was both shorn of its

exculpatory components and its context. This both excluded matters in mitigation

and made Appellant appear unbelievable before the panel because his denial of the
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charged incident was less credible in the absence of that context. This Court
should grant review for the purpose of setting aside the sentence.
III. THE REHEARING MILITARY JUDGE
VIOLATED THE LAW OF THE CASE DOCTRINE
WHEN HE PERMITTED THE GOVERNMENT TO
ADMIT EVIDENCE THAT THE [INITIAL
MILITARY JUDGE CATEGORIZED AS SEXUAL
PREDISPOSITION EVIDENCE.
Standard of Review
This court reviews questions of law de novo. United States v. Rader, 65
M.J. 30, 32 (C.A.A.F. 2007).
Law and Argument
At rehearing, the government could not admit evidence of C.P.’s claimed
heterosexuality because the Air Force Court affirmed in Washington I the initial
military judge’s holding that evidence which implies a victim’s sexual orientation
is sexual predisposition evidence. “Any evidence elicited that implicates [C.P.’s]
sexual orientation” was sexual predisposition evidence, according to the Air Force
court. Washington I, Appendix A at 42, 48-50 (emphasis added). The parties at
rehearing agreed that this holding controlled. (RR at 348-49; 384).
Unfortunately for the government, Mil. R. Evid. 412 does not permit the
government to admit evidence of an alleged victim’s sexual predisposition. Only

the accused may admit evidence of sexual predisposition. Mil. R. Evid. 412(b)(3).

As the original Military Judge defined the term, and as the Air Force Court
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affirmed it, this term encompasses physical acts which “implicate [C.P.’s] sexual
orientation.” Washington I, Appendix A at 42. The physical acts which C.P.
claimed were non-consensual “implicated [C.P.’s] sexual orientation” because they
tended to show that C.P. “was not into anything like that”—i.e., anything
homosexual. (R.R. at 601). The rehearing military judge therefore erred when he
permitted the government to introduce evidence which implicated C.P.’s sexual
orientation because this evidence was predisposition evidence under the law of the
case and only Appellant could admit it.

The rehearing military judge further improperly ruled Mil. R. Evid. 412 did
not control admissibility at a rehearing:

It is not clear what, if any, application M.R.E. 412 has during a

rehearing to testimony which was previously admitted without

objection at an original trial and which is not the subject of an adverse

appellate court opinion. Additionally, it is not clear that the Defense has

standing to object to the admission of evidence under M.R.E. 412,

which is a rule designed to protect the privacy interests of alleged

sexual assault victims.
App. Ex. XXII

The fact that the evidence was admitted at the initial trial has no bearing on
admissibility at rehearing. United States v. Sills, 61 M.J. 771, 775 (A.F. Ct. Crim.
App. 2005). Further, the defense has standing to object to the admission of Mil. R.

Evid. 412 evidence when government evidence violates that rule. United States v.

Carista, 76 M.J. 511, 516 (A. Ct. Crim. App. 2017). “By its plain text, Mil. R.
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Evid. 412 applies equally to the government as it does to an accused.” United
States v. Olson, ARMY 20190267, 2021 CCA LEXIS 160, at *15 (A. Ct. Crim.
App. Apr. 1, 2021) (mem. op.).

The type of evidence which the government admitted was the same type as
was forbidden to Appellant. In some cases, it was exactly the same physical act.
See Appendix C. “[I]f an accused is prohibited from presenting evidence [as to a
sexual act or predisposition], it stands to reason that the government should not be
able to assert the victim’s [lack of sexual act or predisposition].” Olson, 2021
CCA LEXIS 160, *15-16. Therefore, the rehearing military judge erred when he
found that Appellant had no standing to invoke Mil. R. Evid. 412. He further erred
when he ruled that Mil. R. Evid. 412 did not apply to the same type of testimony
forbidden to appellant. This Court should grant review for the purpose of finding
that the admission of matters forbidden to Appellant was also forbidden to the
government.

IV. THE CHARGES WERE NOT PROPERLY
REFERRED TO THE COURT-MARTIAL FOR
REHEARING AS TO SENTENCE.

Standard of Review

This Court reviews jurisdictional challenges based upon defective referral de

novo. United States v. Harmon, 63 M.J. 98, 101 (C.A.A.F. 2006).
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Law and Analysis

The Convening Authority did not refer both charges for rehearing because
he gave no written order directing that both charges be referred. A Convening
Authority is not obliged to refer all charges which he receives for potential
rehearing to trial or to resentencing. Adams v. Cook, ARMY MISC 20170581,
2018 CCA LEXIS 30, at *8 (A. Ct. Crim. App. Jan. 23, 2018) (mem. op.); see
United States v. Campbell, No. ACM 38875 (reh), 2021 CCA LEXIS 170, at *3
n.2 (A.F. Ct. Crim. App. Feb. 10, 2021). General Court Martial Order [GCMO]
#1, dated 19 November 21, ordered a rehearing as to sentence, but did not refer to
which charge or charges were referred. App. Ex. VI. GCMO #1 does not specify
whether the rehearing court-martial will re-hear Charge I, Charge II or both. Id. It
therefore is not a referral order because “[e]ach charge before the court-martial
must be referred to it by competent authority.” R.C.M. 201(b)(3).

The Military Judge erred when he found that, on 19 March 22, the
Convening Authority “ordered that the charges be referred to that general court-
martial.” App. Ex. XXI. The authority to convene a court-martial and the
authority to refer charges to it are not the same authorities. Christopher v. United
States, NMCCA 201500066, 2015 CCA LEXIS 151, at *7-8 n.4 (N-M. Ct. Crim.
App. Apr. 21, 2015); see United States v. Allgood, 41 M.J. 492, 496-97 (C.A.A.F.

1995). Special Order A-11, dated 19 March 2022, is a convening order. ROT Vol.
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2. Neither it, nor Special Order A-21, dated 6 September 2022, refer any charges to
rehearing, but merely convene the court and assign members to it. ROT Vol. 2.

Although the Rules for Courts-Martial allow for oral referral orders, the
Secretary of the Air Force requires convening orders to be in writing. “For
offenses under command authority, the convening authority must sign either the
referral section... or another document reflecting the intention to refer charges to
trial by court-martial.” Department of the Air Force Instruction 51-201, 4 13.10.1
(emphasis added). A superior convening authority may set conditions on a
subordinate’s exercise of a UCMIJ function, to include referral of Charges. R.C.M.
401(a). The Secretary of the Air Force is a superior court-martial convening
authority to the Commander, 20th Air Force. Article 22, UCMJ, 10 U.S.C. § 822
(2016). Therefore, the Secretary of the Air Force’s requirement that charges be
referred only by means of written order is valid and removes from subordinates the
ability to convene courts-martial by oral order or unwritten mental intention.

The government failed to meet its burden to show that the Convening
Authority issued a written referral order sending both Charges to rehearing. The
government bears the burden of proving the proper referral of charges by proof by
preponderance of the evidence. United States v. Oliver, 57 M.J. 170, 172
(C.A.AF. 2002); see also R.C.M. 905(c)(2)(B). An ex post facto email from the

servicing Staff Judge Advocate’s office concerning “Convening Authority intent”
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does not meet the government’s burden. App. Ex. XX. It does not address whether
the Convening Authority issued some written document referring both charges to
rehearing. Instead, that email merely communicates the perception of the Acting
Staff Judge Advocate concerning the Convening Authority’s intent. This email
does not meet the government’s burden to prove existence of a written order.
Further, even if such an unwritten perception of intent were sufficient, the
Acting Staff Judge Advocate’s email does not deal with the Convening Authority’s

intent at the time of referral, but instead only discusses his intent on the first day of

rehearing. “20 AF/CC’s intent is for the rehearing on sentence only.” App. Ex.
XX (emphasis added). The Convening Authority could not, by mental intent or
otherwise, refer Charges to a rehearing after the initial sitting of the re-hearing
court-martial. R.C.M. 603(d). Therefore, even if evidence of mental intent were
sufficient to meet the government’s burden, Appellate Exhibit XX deals with an
intent post-dating the initial session of the court-martial. It therefore does not meet
the government’s burden.

The only written order by which the Convening Authority exercised his
referral function was the indorsement on the Charge Sheet. This indorsement
refers only one “Charge and Specification.” The government did not produce any
other written order referring a charge or charges. Therefore, only one Charge and

Specification was before the re-hearing court-martial because the Convening
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Authority only referred one Charge and Specification in writing. This court should
grant review for the purpose of setting aside the sentence because it encompasses
two charges, one of which was not referred.
Conclusion
WHEREFORE, Appellant respectfully requests that this honorable Court
grant his petition for review.

Respectfully Submitted,
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POSCH, Senior Judge:

A general court-martial composed of officer members convicted Appellant,
contrary to his pleas, of one specification of abusive sexual contact (Charge I),
one specification of conduct unbecoming an officer (Charge II), and five speci-
fications of fraternization (Charge III), in violation of Articles 120, 133, and
134, Uniform Code of Military Justice (UCMJ), 10 U.S.C. §§ 920, 933, 934, re-
spectively.! Appellant was acquitted of three other specifications of conduct
unbecoming an officer that were charged as violations of Article 133, UCMJ,
under Charge II. The adjudged and approved sentence consisted of a dismissal.

Appellant challenges his convictions in five assignments of error, three of
which this court decides in this appeal:2 (1) whether the evidence is factually
insufficient as to each specification of Charges I and II, and both factually and
legally insufficient as to the five specifications of Charge III; (2) whether the
military judge abused his discretion when he struck Appellant’s testimony con-
cerning the “sexual transaction” at issue in the specification of Charge I;? and
(3) whether Appellant is entitled to relief for excessive post-trial delay where
the convening authority did not take action until 130 days after Appellant’s
court-martial. In addition to these issues, we address the issue of timely appel-
late review.

A divided three-judge panel of this court considered Appellant’s claims and
the court reached the following result: the findings of guilty as to Charges I
and II and their specifications are affirmed. The findings of guilty as to Speci-
fications 1 through 4 of Charge III are set aside and those specifications are
dismissed with prejudice. The findings of guilty as to Specification 5 of Charge
III and as to Charge III are set aside and Specification 5 of Charge III and
Charge III are dismissed without prejudice to the Government’s right to rein-
stitute court-martial proceedings against Appellant for the same offense. The
sentence 1s set aside and a rehearing is authorized as to Specification 5 of

1 Except where indicated, all references in this opinion to the Uniform Code of Military
Justice (UCMJ), Rules for Courts-Martial (R.C.M.), and Military Rules of Evidence are
to the Manual for Courts-Martial, United States (2016 ed.) (MCM).

2 The judgment of the court moots two other assignments of error: (4) whether the
military judge erred by allowing the Government to reopen its case to call a witness
not previously disclosed to Appellant; and (5) whether the military judge abused his
discretion by refusing to allow Appellant to admit examples of enlisted-senior officer
leisure travel as exculpatory evidence of a custom of the Air Force to defend against
Specifications 1 through 4 of Charge III.

3 This assignment of error was filed under seal and this court’s decision reveals infor-
mation that is necessary to resolve the issue.
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Charge III and Charge III, and the sentence. We reach this result in separate
opinions of the judges assigned to a duly constituted panel of this court:

e As to Charges I and II and their specifications, Senior Judge Posch,
joined by Judge Richardson, affirms the findings of guilty. Judge Me-
ginley dissents.

e As to Specifications 1 through 4 of Charge III, the panel unanimously
finds Appellant’s convictions are legally insufficient, sets aside the find-
ings of guilty, and dismisses Specifications 1 through 4 with prejudice.

e Asto Specification 5 of Charge III, Senior Judge Posch finds the convic-
tion is legally insufficient and would set aside the findings of guilty and
dismiss Specification 5 of Charge III and Charge III with prejudice.
Judge Richardson dissents, finding Appellant’s conviction of Specifica-
tion 5 of Charge III is legally sufficient. Judge Meginley concurs in part
and dissents in part to Senior Judge Posch’s opinion with respect to this
specification. Judge Meginley would dismiss Specification 5 of Charge
IIT and Charge III without prejudice, finding the military judge abused
his discretion in striking portions of Appellant’s testimony, which in do-
ing so, compromised Appellant’s right to a fair trial. Accordingly, it is
the judgment of the court that the findings of guilty to Specification 5
of Charge III and Charge III are set aside and Specification 5 of Charge
III and Charge III are dismissed without prejudice to the Government’s
right to reinstitute court-martial proceedings against Appellant for the
same offense. We reach this conclusion because Senior Judge Posch,
joined by Judge Meginley, agree that dismissal is the appropriate rem-
edy, and Senior Judge Posch stands alone in finding dismissal with prej-
udice should be the result.

Finding no further error, the case is returned to The Judge Advocate Gen-
eral for remand to an appropriate convening authority for further proceedings
consistent with this decision.

I. BACKGROUND

Appellant received his commission as an officer in the United States Air
Force through the Reserve Officers Training Corps (ROTC). In November 2015,
after a permanent change of station from an installation in the Air Education
and Training Command (AETC), Appellant arrived at Malmstrom Air Force
Base (AFB), Montana, and was assigned as a flight commander overseeing se-
curity operations. The events that became the subject of Appellant’s court-mar-
tial and this appeal occurred two years later. In August 2017, Appellant, still
at Malmstrom AFB, was reassigned to duty as a convoy commander where he
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led a team of security forces Airmen on the Convoy Response Force (CRF).4

Shortly after assuming his new duties, Appellant began socializing with a
group of junior enlisted Airmen on the CRF who were in the grades of senior
airman (E-4) and below and under his supervision. The CRF leadership was
organized with one officer who served as the convoy commander (Appellant),
one or two senior noncommissioned officers (NCO), and several NCOs in the
grades of technical sergeant (E-6) and staff sergeant (E-5). The balance of the
force consisted of junior enlisted Airmen (E-4 and below). During the relevant
period, Appellant made off-duty, overnight trips with one or more junior en-
listed Airmen to Las Vegas, Nevada, Billings, Montana, and Spokane, Wash-
ington, in addition to spending time drinking and socializing in their homes.
Evidence of Appellant’s conduct with enlisted subordinates was the basis for
his five convictions for fraternization (Charge III).

In time, Appellant’s conduct with subordinates became a matter of official
concern. An investigation of Appellant began after military authorities learned
about his conduct with a staff sergeant, JA, when Appellant and members of
the CRF were en route to annual training. That investigation eventually led
authorities to interview CP, a company grade officer who was shadowing Ap-
pellant during that training. After a night of heavy drinking at a stopover en
route to their destination, Appellant twice grabbed JA’s penis through his
clothes. In a separate incident later in Appellant’s hotel room, Appellant
touched CP’s genitals through CP’s clothing. Appellant’s conduct with JA re-
sulted in Appellant’s conviction for conduct unbecoming an officer (Charge II).
Appellant’s conduct with CP was the basis for his conviction for abusive sexual
contact (Charge I).

At trial, Appellant testified in his own defense. On direct examination by
civilian defense counsel, Appellant disputed CP’s testimony and offered a dif-
ferent account of what happened in the hotel room. Appellant denied he com-
mitted the charged sexual contact with CP, explaining he and CP engaged in
a progression of mutually consensual, sexual contact with each other. Appel-
lant testified they talked about their own sexual preferences and, at one point,
CP disclosed to Appellant that CP “had men and women come on to him be-
fore.” CP’s special victims’ counsel (SVC) objected to this line of questioning,
but later withdrew that objection. The Prosecution did not object or move to

4 Witnesses identified Appellant as a CRF flight “commander.” In this capacity he was
a staff officer with no command functions except those specifically delegated by com-
petent authority. See Air Force Instruction (AFI) 51-604, Appointment to and Assump-
tion of Command, § 11.2.2 (11 Feb. 2016) (currently described in AFI 51-509, Appoint-
ment to and Assumption of Command, 9§ 11.2 (14 Jan. 2019) (flight commanders exer-
cise command functions specifically delegated by superior competent authority)).
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strike Appellant’s testimony. Instead, after the SVC’s objection was with-
drawn, trial counsel informed the military judge he intended to pursue the
matter further. Trial counsel explained he wanted to confront Appellant’s in-
nocent explanation of what happened in the hotel room by challenging the ve-
racity of Appellant’s testimony about CP’s sexual predisposition.

What followed were several closed Article 39(a), UCMJ, 10 U.S.C. § 839(a),
sessions. The military judge ruled Appellant’s testimony implicated the provi-
sions of Mil. R. Evid. 412, not least of all the military judge’s duty under the
rule to conduct a closed hearing to determine whether Appellant, as the propo-
nent of the evidence at issue, could show that CP’s sexual predisposition and
other sexual behavior was relevant evidence and therefore admissible. The De-
fense argued Appellant’s testimony did not implicate the rule, and objected to
compelling Appellant to testify in a closed session outside the presence of the
members. The military judge presented the Defense with the option that Ap-
pellant submit to cross-examination in a closed session, which would allow the
military judge to decide whether an exception to the rule applied. In the alter-
native, the military judge would direct the members to disregard Appellant’s
testimony about CP’s sexual behavior and sexual predisposition. The Defense
chose neither option and the members were told to disregard the testimony
Appellant gave about his account of the consensual circumstances surrounding
his sexual interaction with CP in the hotel room.

In this appeal, we examine the sufficiency of the evidence upon which the
Prosecution relied to convict, and whether the military judge abused his dis-
cretion when he struck part of Appellant’s testimony.

II. DISCUSSION

A. Legal Insufficiency Determination for Fraternization (Specifica-
tions 1 through 5 of Charge III)

Appellant contends his convictions for fraternization, as charged in Speci-
fications 1 through 5 of Charge III, are legally and factually insufficient. This
opinion addresses the evidence supporting the findings of guilty, and concludes
the Government failed to present evidence of the service customs Appellant
was charged with violating. Accordingly, while my esteemed colleagues join in
the opinion that Specifications 1 through 4 of Charge III are legally insuffi-
cient, I find Appellant’s convictions are legally insufficient for all five specifi-
cations because no rational trier of fact could have found an essential element
beyond a reasonable doubt. See United States v. Robinson, 77 M.J. 294, 297—
98 (C.A.A.F. 2018) (citing United States v. Rosario, 76 M.J. 114, 117 (C.A.A.F.
2017)).
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1. Additional Background

Appellant regularly socialized off duty with a small group of junior enlisted
Airmen under his supervision. The group would cook, drink alcohol, and play
card games or just hang out and spend time at each other’s homes. The group
principally consisted of Appellant and five Airmen at or below the grade of
senior airman (E-4), and the gatherings were not flight events or official func-
tions.

According to the testimony of one senior airman, once Appellant started
hanging out with the enlisted Airmen, Appellant went to their house parties
“[p]retty much every weekend,” and brought liquor and food. At times, mem-
bers of the group engaged in horseplay and encouraged each other to drink
alcohol. One Airman initially felt “uncomfortable” “knowing that [enlisted Air-
men are] not supposed to be hanging out with officers” and because Appellant
was in a leadership position. But eventually, “it just became normal knowing
that [Appellant] hung out with [them] like that.” None of that Airman’s previ-
ous lieutenants went to house parties. In time, the Airmen grew more comfort-
able with Appellant’s presence and it “felt like friends instead of rank.”

In his testimony, Appellant admitted he went to one Airman’s home multi-
ple times and drank alcohol with his subordinates. Appellant believed that his
socializing and drinking alcohol with junior enlisted Airmen did not adversely
impact the good order and discipline in the CRF. In response to a question from
his civilian defense counsel, Appellant acknowledged his belief that his conduct
was “acceptable within the customs of the service that [he was] introduced to.”
Compared to his previous assignment to a unit in AETC that Appellant char-
acterized as “very strict,” Appellant observed Malmstrom AFB senior leaders
drinking alcohol with their enlisted personnel at the club on base. He ex-
plained,

[P]rior to this assignment I came from an AETC command. And
AETC was very strict, [and] they were very stringent with their
rules .... When I came to the base, Malmstrom [AFB] wasn’t
like that. We have what we call here, Defender Fridays and its
cops from around the group and every squadron. We'd get to-
gether every Friday and drink.

Appellant testified there were instances during Defender Fridays when he
observed commanders getting heavily intoxicated while consuming alcohol
with enlisted personnel and later being driven home by them. There were also
“multiple times that [Appellant] . . . ran into leaders, officers, [and] command-
ers, who were off-base at various bars and clubs [t]here in town with their en-
listed members.” Appellant explained these experiences shaped how he acted
as a leader and interacted with his subordinates.
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At trial, the Defense admitted six pictures in an off-duty setting of officer
and enlisted personnel assigned to Malmstrom AFB. The pictures depicted of-
ficer and enlisted Airmen socializing and drinking alcohol in a home, inside a
restaurant or bar, and standing outside a party bus. One picture showed Ap-
pellant with the vice wing commander (a colonel) of Malmstrom AFB, a senior
enlisted member of the CRF, and a senior airman, all posing with a shot of
alcohol in their hands. In response to a question posed to Appellant by his ci-
vilian defense counsel, Appellant acknowledged that he relied on the conduct
depicted in the photos “to set the basis of [his] engagement with enlisted folks.”

At one of the off-duty get-togethers at the home of a senior airman and his
wife, the senior airman mentioned that he wished he could go to a professional
boxing match in Las Vegas, Nevada. The conversation spurred Appellant to
purchase air travel and hotel accommodations in Las Vegas for himself, the
senior airman and his wife, and another senior airman. Appellant did so with
the understanding that they would all pay him back. Because of a change in
one of the senior airmen’s duty schedule, Appellant bought new airplane tick-
ets for the group. As soon as all four were available to travel, they took the
same flights and shared a hotel room. When they learned that the price of ad-
mission to the boxing match was several thousand dollars, they went to a com-
edy show instead. The group spent the balance of their time drinking alcohol—
with the exception of one senior airman who did not drink—and touring the
city, including the Las Vegas Strip.

According to one Airman’s testimony, before departing for Las Vegas, Ap-
pellant told them to lie on their leave requests and state that they were trav-
eling to Salt Lake City, Utah, instead of Las Vegas. The senior airmen were
concerned about lying, but Appellant rejected their suggestion that he should
be the one to claim Salt Lake City as his leave location.5 In the end, the senior
airmen felt “pushed to go and put down Salt Lake City in the event” they “were
caught . .. hanging out” with Appellant. The senior airmen understood that if
they were caught, they would say that they drove from Salt Lake City to Las
Vegas and “just happened to meet up” with Appellant.

In addition to the Las Vegas trip, Appellant and one of the senior airmen
on the Las Vegas trip went on trips together to Billings, Montana, and Spo-
kane, Washington. The senior airman drove them in his car to Billings where

5 One of the senior airmen testified, “We suggested that it would be better if we just
put down [Las] Vegas and [that Appellant] put down Salt Lake City. The reason being
that . .. we didn’t want to lie on our leave form.” Appellant was not charged with so-
liciting the Airmen to commit an offense in violation of Article 134, UCMJ, or with
making false official statements in violation of Article 107, UCMJ, 10 U.S.C. § 907, as
a principal under an aiding and abetting theory. See Article 77, UCMJ, 10 U.S.C. § 877.
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they shared hotel accommodations and ate at a restaurant. They also went to
Spokane for a long weekend where they watched a movie and went to a comedy
show. They all shared photos on social media with other Airmen in their group,
including one photo that a senior airman captioned with Appellant’s first
name. When they were off duty, it was common for the Airmen to call Appellant
by his first name, and Appellant never directed them to stop. The senior air-
man testified Appellant “didn’t want other people knowing” about these trips,
and it was not a generally accepted practice in his unit for lieutenants to go on
personal trips with junior enlisted Airmen and NCOs. Appellant told the Air-
men not to post photos of them hanging out together on social media. At trial,
the Prosecution admitted pictures showing Appellant with junior enlisted
members of the CRF in the back of a car and at locations around Las Vegas.
Other pictures depicted Appellant and an enlisted member of the CRF relaxing
in chairs at a movie theater.

Appellant denied feeling guilty or wrong about traveling off duty with his
subordinates. When asked by his counsel if he “ever believe[d] that [his] con-
duct and traveling with [his] troops impacted the good order and discipline in
the CRF,” Appellant replied, “No sir, I did not.” Appellant also denied that he
told subordinates to falsify their leave requests to Salt Lake City, explaining
“[t]hey did that on their own.” However, he acknowledged “it could raise spec-
ulation” if they had all requested leave to Las Vegas. He also admitted that his
trips with enlisted personnel might have been met with disapproval if they
were known by “anybody outside of the unit,” meaning outside the CRF.

Appellant admitted he became especially close with the Airmen he led, and
that they felt like family to him.® One year before Christmas he bought watches
as gifts for the Airmen he “socialized with the most in CRF.” He also “gave gifts
to many other troops for the holidays.” In Appellant’s previous unit at Malm-
strom AFB, he went on “group” trips that included enlisted personnel from his
unit, but he did not socialize with them at their homes like he did when he was

6 Appellant responded in the affirmative when asked by civilian defense counsel, “Do
you feel that your unit was a family?” Appellant further explained that the members
of his unit,

were very cohesive, morale was high, there was always, you know, high
fiving, there was always joking going around before the missions. The
missions were, they were exciting. When we came back I always used
to tell them, you know, we put another one on alert for the day, we kept
our alert rate type deal. You know, we were doing well.

Appellant elaborated, “Every unit that I've had the pleasure of leading, I have always
treated that like family.”
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in the leadership position of the CRF.
2. Customs of the Service

After the Prosecution rested its findings case, the Defense moved under
R.C.M. 917 for a finding of not guilty to the five specifications under Charge
III. The Defense claimed the Prosecution presented no evidence of any customs
of the Air Force that officers shall not fraternize with enlisted personnel on
terms of military equality. The military judge did not rule on the motion, but
he allowed the Prosecution to reopen its case and call Captain (Capt) JB who,
like Appellant, had commissioned through the ROTC.” Capt JB was commis-
sioned in October 2011 and had served almost eight years on active duty. Since
arriving at Malmstrom AFB in August 2017 he had been assigned as the Op-
erations Officer to the 341st Security Forces Squadron. In two previous assign-
ments he was a flight commander, officer in charge, and operations officer for
a security forces squadron, followed by duty as a ROTC instructor. He had also
deployed to countries in West and Southwest Asia.

Trial counsel asked Capt JB if he had “been exposed to common Air Force
training, just kind of as [he had] gone about [his] duties.” Capt JB replied he
had “experienced the whole magnitude of hands-on training,” including “a wide
range” of computer-based training, “lectures,” and the like. Alluding to the
question about common Air Force training, Capt JB acknowledged in general
terms that he had “[a]bsolutely” participated in ROTC training and “similar
training that’s been incorporated ever since [he] joined in ROTC that [he] still
s[aw] in play in the Air Force today.”

After establishing Capt JB’s background, trial counsel asked Capt JB if he
was “also familiar, just generally, with the customs of [the] United States Air
Force by virtue of [his] eight years[] experience?” He again replied, “Abso-
lutely.” Over defense objection, trial counsel asked Capt JB to give his opinion
whether there was a service custom in regards to fraternization between offic-
ers and enlisted personnel:

Q [Trial Counsel]. Is it a custom of the United States Air Force
that officers shall not fraternize with enlisted persons on terms
of military equality?

7 The Defense argued the Prosecution failed in its “obligation to present some evidence
... from a knowledgeable witness subject to cross-examination, about the custom of
the service that was violated in the notion of the fraternization that took place.” The
military judge indicated he believed the evidence did not reasonably tend to establish
a custom of the service existed, and allowed the Prosecution to reopen its case. Over
defense objection, the Prosecution called Capt JB who was not on its witness list, but
had been identified by the Defense as a witness in its case.
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A [Capt JB]. I would agree that it is a custom and a tradition
that has been ingrained, at least in me, and it started in ROTC,
and when I came back as [a] ROTC instructor from my second
assignment, that was part of the curriculum which we strongly
pushed into the cadets. But there were a multitude of other top-
ics that we would cover.

Q. Okay. Thank you very much, Captain [JB]. Sir, that’s all I
have.

On cross-examination, the Defense probed the foundation and substance of
Capt JB’s knowledge of service customs at far greater depth than trial counsel
had explored on direct examination. Capt JB answered affirmatively to the
question whether, from an officer’s perspective, the custom against fraterniza-
tion differed from one command to another:

Q [Civilian Defense Counsel]. With regard to the custom of the
service to not fraternize with enlisted from an officer’s perspec-
tive, the custom that you know of defines that which is fraterni-
zation differently, depending on the facts and circumstances of
that command, correct?

A [Capt JB]. I would agree. Especially as [a] ROTC instructor,
there’s a lot of situational constraints that go into a lot of the
case studies and things that I would teach, as far as what’s the
borderline between fraternization and/or being a good leader.
And so that was a thing that we would always look at and it
wasn’t always cut and dry, I guess.

The Defense then asked if there was a service custom against officers drink-
ing with enlisted personnel:

Q [Civilian Defense Counsel]. With regard to the custom of the
service in terms of fraternization with regard to the consumption
of alcohol, is there a black and white custom that you know of?

A [Capt JB]. As far as, you know, a specific [“|this is something
you should or shouldn’t do,[”] I know my own personal opinions
and where my own standards . . ..

The civilian defense counsel interjected, explaining that the question did
not seek to elicit the “rules that [Capt JB] set for [him]self.” Rather, the De-
fense was “asking for opinions of the actual customs of the service,” “something
black and white or something that is marked in stone, so to speak; a real cus-
tom.” Capt JB responded with slightly more specificity, but was initially non-
responsive as regards a service custom against officers drinking alcohol with

enlisted personnel:

10
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I can start to go back and recall specific things, such as you won’t
be in the same—you can’t live in the same dwelling. You can’t,
you know—there’s certain financial things that you can’t do. So
there is kind of a laundry list. I can’t recall them all right now,
but these are things you should or shouldn’t do.

Specifically in regard to officers in the Air Force consuming alcohol with en-
listed personnel, Capt JB again referenced his experience as a ROTC instructor
and his personal opinions. He continued,

When you bring in[to] the conversation[,] alcohol, it becomes
what I would say one of those situations that was a good case
study to have when they were growing up. As far as there’s more
of a spectrum where, and people’s opinions are probably going to
vary, what the standard is or what should be expected. I tend to
be maybe a little more on the stringent end where I would not—I
have rarely gone out, if I do go drinking, I will keep it, one, to a
couple beers, and that’s it. Never to a point where I would prob-
ably become too loose, I guess. But there may be other people
that see that differently, and depending on what was impres-
sioned [sic] on them might think that they can pull that spec-
trum a little far to the other side. That’s, again, why we’re taught
all this stuff in ROTC. You know, the by the book answer. You
get on active duty and that’s again where I'll relay it’s really im-
portant for those leaders to guide and mentor and direct those
junior [enlisted] Airmen . . . to stay on the right path.

On further cross-examination, Capt JB acknowledged that “[w]ith regard
to the customs of an officer and enlisted interacting on terms of military equal-
ity,” that can be “a more difficult custom to define for a younger officer.” Capt
JB elaborated,

I would imagine, [it can be] more difficult to understand some-
times where that line should be. In Security Forces, it’s a career
field that I was told when I got in [that] it’s a little bit trial by
fire. When you come in, you’re in charge of a lot of enlisted per-
sonnel. A lot of them are your peers. The instruction I was given
is, you know, that the Airmen are probably going to be older than
you out there, but my leadership at that time told me the Senior
Master Sergeant][ ]s listen to you, Tech Sergeants, but then, you
know, below that, Staff Sergeants, Senior Airmen that you
shouldn’t really probably be hanging out with them too much,
and rely on your senior NCOs for feedback and that mentorship
to become a good officer.

11
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Finally, the Defense asked Capt JB to “talk about the interplay between
the idea of not fraternizing between an officer and enlisted [Airman] and the
pressure to be a good leader on a young [lJieutenant and how those two interact
with regard to the custom of the service.” Over trial counsel’s objection, which
the military judge overruled, Capt JB replied,

So as a new [l]ieutenant coming to a Security Forces Squadron,
there’s probably been times the punch line of, you know, lead by
example; be an assertive leader; take care of your troops; be com-
passionate; be kind; all of these things come into play and that’s
what develops you into the leader you are, and those first years
as a [lJieutenant, that’s your development time. So how you in-
teract with your peers, the Airmen, the people on your flight, you
know, youll probably rely on some of your previous life experi-
ences up to that point. But now that you're actually in active
duty and in charge of Airmen and how you interact with them
should be always professional. But, you know, again, how you
interact with them is—it’s going to be different for every single
officer, how you treat, and that’s just the world of leadership and
the art of the science of, you know, motivating people to accom-
plish the mission.

At the conclusion of cross-examination, the trial counsel asked no questions
of Capt JB on re-direct examination, and the Government again rested its case.

3. Law

“The test for legal sufficiency is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact could have
found the essential elements of the crime beyond a reasonable doubt.” Robin-
son, 77 M.J. at 297-98 (quoting Rosario, 76 M.J. at 117). “The term reasonable
doubt, however, does not mean that the evidence must be free from conflict.”
United States v. Wheeler, 76 M.d. 564, 568 (A.F. Ct. Crim. App. 2017) (citing
United States v. Lips, 22 M.J. 679, 684 (A.F.C.M.R. 1986)), affd, 77 M.J. 289
(C.A.AF. 2018). “[I]n resolving questions of legal sufficiency, we are bound to
draw every reasonable inference from the evidence of record in favor of the
prosecution.” United States v. Barner, 56 M.dJ. 131, 134 (C.A.A.F. 2001) (cita-
tions omitted).

Considered together, the elements of fraternization in violation of Article
134, UCMJ, for which Appellant was convicted of Specifications 1 through 4 of
Charge III, include that: (1) Appellant was a commissioned officer; (2) Appel-
lant fraternized on terms of military equality with senior airmen by visiting
Las Vegas, Nevada, Spokane, Washington, and Billings, Montana, for leisure;
(3) Appellant then knew they were enlisted personnel; (4) such fraternization

12
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violated a custom of the Air Force that officers shall not fraternize with enlisted
personnel on terms of military equality; and (5) under the circumstances Ap-
pellant's conduct was to the prejudice of good order and discipline in the armed
forces. See MCM, pt. IV, 9 83.b. Likewise, Appellant’s conviction for Specifica-
tion 5 of Charge III required the Government to prove elements (1) and (3)
through (5). In addition, the Government had the burden to prove element (2)
in that Appellant fraternized on terms of military equality with senior airmen
by drinking® and socializing with them off-duty as equals.

Not all interactions between officers and enlisted personnel on terms of
military equality violate the law:

Whether the contact or association in question is an offense de-
pends on the surrounding circumstances. The facts and circum-
stances must be such as to lead a reasonable person experienced
in the problems of military leadership to conclude that the good
order and discipline of the armed forces has been prejudiced by
their tendency to compromise the respect of enlisted persons for
the professionalism, integrity, and obligations of an officer.

Id. § 83.c.(1).

In United States v. Wales, the United States Court of Military Appeals
(CMA), the predecessor to our superior court, the United States Court of Ap-
peals for the Armed Forces (CAAF), considered the legal sufficiency of two frat-
ernization convictions. 31 M.J. 301 (C.M.A. 1990). The officer-appellant in
Wales had engaged in a sexual relationship with an NCO on a military deploy-
ment. Id. at 302. The fraternization specifications in question alleged that the
officer, an Air Force captain, met with the NCO in his room “for personal rea-
sons,” allowed her “to spend the night in his room,” and “engag[ed] in acts of
sexual intercourse with her,” including when he was “sharing a hotel room with
her” as they redeployed. Id. Both specifications alleged the officer’s conduct
was “in violation of the custom of the United States Air Force that officers shall
not fraternize with enlisted persons on terms of military equality.” Id.

As proof of a relevant Air Force custom at trial, the prosecution in Wales
relied exclusively on a portion of a nonpunitive regulation of which the military
judge took judicial notice. Id. at 308. However, the CMA found the appellant’s
convictions legally insufficient, concluding that “the prosecution did not ade-
quately discharge its burden of proving the nature of the custom on which it
relied to convict Captain Wales under Article 134[, UCMJ].” Id. at 309. The

8 Appellant was charged with “drinking” as part of Specification 5 of Charge III. At
trial and on appeal, counsel for both parties interpreted the charged conduct as con-
sumption of alcohol, as do I, for purposes of this appeal.

13
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CMA was “troubled that a ‘custom’ which is the basis for trying appellant for a
crime authorizing the punishment of dismissal and 2 years’ confinement was
to be proved at trial by nothing more than a general statement in a nonpunitive
regulation.” Id. The CMA went on further to question whether judicial notice
of such a statement was a proper substitute for testimony of a witness at trial:

[I]f the Government wishes to prosecute fraternization on the
basis of a custom in the military service, testimony must be of-
fered by a knowledgeable witness—subject to cross-examina-
tion—about that custom. To require less is to allow the factfinder
to make a determination that the custom exists without any in-
dication on the record as to what that custom is.

Id. The CMA explained that the prosecution’s burden is not lessened because
it 1s required to prove a custom of the service as part of its proof: “In other
cases, elements of a crime must be proved by evidence of record. Even though
we realize that the crime of fraternization is unique to military society, this
does not justify disregarding the customary procedural safeguards required by
due process.” Id.

After Wales, the CMA again found the Government’s proof of an Air Force
custom deficient in United States v. Fox, 34 M.J. 99 (C.M.A. 1992). The officer-
appellant in Fox had engaged in a sexual relationship with a subordinate NCO
in his chain of command. Id. at 100. The fraternization specification alleged
that the officer, a male captain, traveled with the NCO to cities in Texas and
Louisiana, where he was “sharing a motel room with her, engaging in sexual
relations with her, and otherwise displaying undue familiarity towards her, in
violation of the custom of the United States Air Force that officers shall not
fraternize with enlisted persons on terms of military equality.” Id. Evidence of
custom that the Government relied on in its proof included this exchange with
the NCO about the Air Force custom relating to fraternization:

Q [Trial Counsel]. You're familiar with the military custom con-
cerning fraternization?

A [NCO]J. Yes, sir.
Q. What does fraternization mean to you?

A. It pretty much applies to the way in which an officer and en-
listed personnel relate to one another and at what point does it
cross a boundary of socializing and become fraternization.

Q. Now, in retrospect, looking at the relationship you and Cap-
tain Fox had during this period of time between February and
June 1989, did you cross the bounds?

A. Yes, sir.

14
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Id. at 100-01.

The CMA found this testimony “d[id] very little to establish the nature and
the perimeters of any Air Force custom,” and “appear[ed] to be largely conclu-
sory and circuitous on the point.” Id. at 103 (opining “the testimony of the other
witness on which the Government relies reveals it to be of little better quality”).
The CMA continued its reasoning in Wales and found the appellant’s conviction
in Fox legally insufficient: “The Manual [for Courts-Martial] lists violation of
‘custom’ as an element of the offense. Likewise, a violation of ‘custom’ is alleged
in the specification. The failure of the Government to prove adequately what
the Air Force ‘custom’ was precludes us from upholding the findings of guilty
as to fraternization.” Fox, 34 M.dJ. at 103.

Consequently, when an appellate court evaluates the Government’s proof
of a service custom as it bears on the legal sufficiency of a fraternization con-
viction, its review includes whether the testimony of a knowledgeable witness
establishes the nature of the custom on which the Government relied to con-
vict. Wales, 31 M.J. at 309. The testimony of record must be such that a rational
factfinder could determine “what that custom is.” Id. If the evidence fails to
“establish the nature and the perimeters of the custom,” such as if witness tes-
timony is “largely conclusory and circuitous on the point,” then the Govern-
ment’s proof falls short of its burden and an appellant’s conviction is legally
insufficient. Fox, 34 M.J. at 103; see also United States v. Shamess, No. ACM
39434, 2019 CCA LEXIS 339, at *29 (A.F. Ct. Crim. App. 23 Aug. 2019) (unpub.
op.) (finding NCO’s testimony sufficiently “concrete and specific” regarding a
custom in the Air Force prohibiting sexual relations between officer and en-
listed personnel).

4. Analysis

Appellant challenges the legal and factual sufficiency of his five fraterniza-
tion convictions on grounds that the Government’s proof of the fourth ele-
ment—fraternization in breach of customs of the Air Force—was deficient. The
gravamen of the fraternization charge here is that, in violation of customs of
the Air Force, Appellant fostered off-duty bonds of association with junior en-
listed Airmen with whom he had a superior-subordinate relationship. To prove
its case, the Government was obliged to introduce evidence of particular ser-
vice customs that Appellant had violated. While my esteemed colleagues would
agree that the Government failed to introduce evidence of particular service
customs that Appellant had violated as to Specifications 1 through 4 of Charge
III, T agree with Appellant that the Government’s failure of proof renders his
conviction for all five specifications of Charge III and Charge III legally insuf-
ficient. Consequently, I do not reach the issue of factual sufficiency.
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After the military judge allowed the Prosecution to reopen its case, Capt
JB was called as a witness and testified he was familiar with customs of the
Air Force. Trial counsel asked, “Is it a custom of the United States Air Force
that officers shall not fraternize with enlisted persons on terms of military
equality?” Capt JB answered in the affirmative, but neither the leading ques-
tion nor his response elicited actual customs, much less the specific customs
Appellant was charged with violating. Notably, on cross-examination, Capt JB
acknowledged the custom he was referring to differed “depending on the facts
and circumstances of that command” within the Air Force, which 1s antithet-
ical to the Government’s burden to prove Appellant violated a service custom.

The Government argues in this appeal that testimony Capt JB provided “of
the greater custom also proved the lesser, more specific custom in Appellant’s
case,” and that “the [G]lovernment met its obligation of notice in the charge and
its burden of proof through Capt JB’s testimony.” The Government contends
that it met its burden through Capt JB’s testimony that service “custom” had
been fixed in him as a ROTC cadet and endured as part of the curriculum when
he was a ROTC instructor. But even this testimony is problematic as a matter
of the Government’s proof. Early in cross-examination, Capt JB volunteered
that as an instructor, he would teach “the borderline between fraternization
and/or being a good leader,” and yet “it wasn’t always cut and dry.”

Among the problems with the Government’s reliance on Capt JB’s testi-
mony is that the prohibition that officers shall not fraternize with enlisted per-
sons on terms of military equality is illusory if it is not accompanied by evi-
dence of a custom that applies across all commands within a service. See Fox,
34 M.J. at 103. There are innumerable instances in which an officer and en-
listed personnel might interact as equals, even socialize, without the officer
violating time-honored bounds of association. Under the Government’s inter-
pretation of service custom that it advances in this appeal, virtually all associ-
ations on terms of military equality, without more, raise the specter of im-
proper behavior.

To further illustrate this point, Airmen of all ranks might attend holiday
parties, weddings, or like ceremonies, celebrate a personal or shared achieve-
ment, engage in conversation at the commissary about their families, sit to-
gether at a religious service, and travel on morale, welfare and recreation trips,
among many other interactions. It is only when these and other associations
on terms of military equality are shown beyond a reasonable doubt to have
violated custom that they may constitute fraternization in violation of Article
134, UCMJ. Cf. United States v. McCreight, 43 M.J. 483, 485 (C.A.A.F. 1996)
(concluding “[t]here are appropriate circumstances for officers and their en-
listed subordinates to socialize”).
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But the evidence that the Prosecution admitted through Capt JB’s testi-
mony on direct examination was no more definite than the NCO’s testimony in
Fox, and failed to “establish the nature and the perimeters of the custom,” be-
cause it was “largely conclusory and circuitous on the point.” Fox, 34 M.d. at
103. As the CMA found in Wales, the Government in the instant case “did not
adequately discharge its burden of proving the nature of the custom on which
it relied to convict.” 31 M.J. at 309. Nonetheless, the Government contends that
in addition to Capt JB’s testimony, other evidence including the testimony of
junior enlisted Airmen with whom Appellant regularly socialized, and Appel-
lant’s own testimony, reveal the existence of relevant service customs and their
violation. I examine this evidence as it bears on each of the customs that the
Prosecution had the burden to prove in its case, and disagree with the Govern-
ment’s contentions.

a. Leisure Travel-Specifications 1-4 of Charge IIT

The custom of the service the Government alleges Appellant violated in
Specifications 1 through 4 of Charge III was that officers abstain from leisure
travel with enlisted personnel. However, Capt JB’s testimony on direct exam-
ination did not provide any evidence of this custom and his testimony on cross-
examination on this point was no more revealing.

The Government points to Appellant’s testimony that shows Appellant un-
derstood the difference between “group” trips that Appellant believed were ac-
ceptable when Appellant was assigned to a different unit at Malmstrom AFB
on the one hand, from prohibited personal trips with two senior airmen on the
other. At the same time, the Government explains Appellant “acted as an equal
in traveling with his subordinates, buying plane tickets, taking the same flight,
sharing a single hotel room, going to a comedy show, and drinking alcohol,
among other activities.” One enlisted Airman took photos of Appellant, cap-
tioning it with Appellant’s first name. The Government argues that Appellant
knowingly and wrongfully acted as an equal with his subordinates, and the
evidence shows Appellant’s actions compromised their respect for the profes-
sionalism, integrity, and obligations of an officer. But, if Appellant’s interac-
tions with subordinates violated a custom of the Air Force, it was incumbent
upon the Government to present proof and not merely claim a custom was vio-
lated because of the effect a violation of some unproven standard may have had
on good order and discipline.

The Government similarly contends Appellant was aware that his actions
were contrary to custom, and thereby sufficed as proof. The Government relies
on evidence of Appellant’s admissions that he told subordinates that “it could
raise speculation” for them to all request leave to the same location and that
Appellant acknowledged on cross-examination that his trips with enlisted per-
sonnel “would cause concern.” Indeed, Appellant’s consciousness of wrongdoing
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1s evident from his urging two senior airmen to lie on their leave requests. One
Airman testified he could not remember the exact words Appellant used, just
that Appellant explained to him that putting a different location on the leave
request “would have been easier[,] with [Appellant] being an officer.”

To be sure, evidence of Appellant’s furtive behavior showed consciousness
of wrongdoing, but that is not the same as establishing a service custom and
its violation. When the Government undertakes to rely on service custom in-
stead of an order, regulation, instruction, policy, or duty to prove that conduct
is forbidden, the Government must prove beyond a reasonable doubt that a
service custom exists and its violation. On this record, the Government has not
shown that Appellant recognized his conduct and the fraternal bounds of asso-
ciation he formed with enlisted personnel breached service custom, and not
some other standard or expectation. While the evidence indicates Appellant
“didn’t want other people knowing” about these trips, and so Appellant may
well have understood his conduct violated his commander’s expectations, or,
perhaps, that it was contrary to a custom within Air Force Global Strike Com-
mand or The Twentieth Air Force,® it is not a reasonable inference that Appel-
lant’s behavior established proof of a custom of the Air Force and its attendant
violation.

I find applicable the CMA’s continuation in Fox of its reasoning in Wales:
“The Manual lists violation of ‘custom’ as an element of the offense. Likewise,
a violation of ‘custom’ is alleged in the specification. The failure of the Govern-
ment to prove adequately what the Air Force ‘custom’ was precludes us from
upholding the findings of guilty as to fraternization.” Fox, 34 M.J. at 103. Thus,
and for this reason, I find the Prosecution’s failure of proof of Specifications 1
through 4 of Charge III precludes this court from upholding the four findings
of guilty as legally sufficient.

b. Drinking and Socializing Off-Duty as Equals—-Specification 5
of Charge IIT

As to Specification 5, the Government claims that proof of Appellant’s con-
viction is sufficient because the record shows Air Force custom prohibits officer
and enlisted personnel from drinking and socializing off-duty as equals, and
that Appellant violated the custom. The Government again contends that Capt
JB’s testimony established an adequate foundation for the Air Force custom,
which, combined with the other evidence in the case, met the Government’s
burden of proof beyond a reasonable doubt. I am not persuaded.

9 Appellant’s court-martial was convened by the commander of The Twentieth Air
Force, a numbered air force subordinate to Air Force Global Strike Command.
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The Government again relies on Capt JB’s statement about a custom of the
Air Force that officers shall not fraternize with enlisted members on terms of
military equality. In addition, the Government relies on Capt JB’s testimony
about “a spectrum” of appropriate behavior when it comes to drinking alcohol
and socializing. Without distinguishing off-duty from on-duty interactions be-
tween officers and enlisted personnel—or his personal opinion on the one hand
from service custom on the other—Capt JB opined that officers “shouldn’t re-
ally probably be hanging out with [enlisted personnel] too much.” (Emphasis
added). He later elaborated that an officer’s “interact[ion] with [enlisted per-
sonnel] should be always professional,” and that “how you interact with them
1s ... going to be different for every single officer,” explaining, “that’s just the
world of leadership and the art of[, and] the science of, . . . motivating people
to accomplish the mission.” (Emphasis added). The Government also contends
that the existence of the custom and Appellant’s awareness of it is evident from
Appellant’s testimony that in his previous unit at Malmstrom AFB, he did not
go to the homes of enlisted personnel. Appellant also described how his unit in
AETC was “very strict.” It follows, the Government contends, that “Appellant
knew and understood his conduct was not appropriate under Air Force cus-

”»

tom.

Considering Capt JB’s testimony together with Appellant’s, there is insuf-
ficient evidence to establish the nature of the custom upon which a rational
factfinder might rely to convict. See Wales, 31 M.J. at 309 (“[I]f the government
wishes to prosecute fraternization on the basis of a custom in the military ser-
vice, testimony must be offered by a knowledgeable witness.”). The testimony
of record must be such that a rational factfinder could determine “what that
custom is.” Id. Capt JB explained he had his “own personal opinions” and knew
his “own standards” about drinking with enlisted personnel but volunteered
“there may be other people that see that differently.” At best, the Prosecution
established through his testimony that if there were a customary prohibition
that officers shall not drink alcohol and socialize with enlisted personnel, that
it would depend on the officer and the situation; at the very least, Capt JB
raised doubt there was such a custom in the Air Force. To be clear, no rational
factfinder could rely on Capt JB’s testimony to determine “what that custom
1s,” id., much less whether, in the situation here, the custom germane to Ap-
pellant had been violated.10

10 Tn United States v. Shamess, we observed that “custom” 1s a “habitual practice or
course of action that characteristically is repeated in like circumstances.” No. ACM
39434, 2019 CCA LEXIS 339, at *44 (A.F. Ct. Crim. App. 23 Aug. 2019) (quoting “Cus-
tom,” BLACK’S LAW DICTIONARY (6th ed. 1990)).
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My dissenting colleague, Judge Richardson, finds Appellant’s testimony on
cross-examination established some evidence on which the members could find
legally sufficient evidence of a custom of the Air Force. I disagree. When trial
counsel asked Appellant the compound question whether in ROTC he was
taught the “lesson to not fraternize with enlisted Airmen in the way that you
eventually did,” Appellant agreed “[they] covered that curriculum at some
point in ROTC.” Neither the answer nor the colloquy between trial counsel and
Appellant are sufficiently detailed to allow a permissible inference of service
custom:

Q [Trial Counsel]. And surely just as [Appellant’s ROTC instruc-
tors] taught [Capt JB], they taught you not to fraternize with
enlisted members in the way that you did, correct?

A [Appellant]. I won't say that sir, no.

Q. ... And you're telling me that when you were brought up
through [college] ROTC, [one particular ROTC instructor] and
other instructors didn’t teach you this lesson to not fraternize
with enlisted Airmen in the way that you eventually did?

A. I'm not saying that was not part of the curriculum, yes sir, we
covered that curriculum at some point in ROTC. To the extent of
in the way that I did, I believe it’s open to perception.

(Emphasis added).

Appellant’s testimony failed to fill the gap in the Prosecution’s proof and,
like the evidence in its case-in-chief, and in Fox, “d[id] very little to establish
the nature and the perimeters of any Air Force custom,” and was “circuitous
on the point.” 34 M.dJ. at 103.

Judge Richardson points out that junior enlisted Airmen with whom Ap-
pellant regularly drank alcohol and socialized were skeptical and uncomforta-
ble with Appellant’s conduct. This fact evidences wrongdoing in violation of
some standard, but no rational trier of fact could have found a service custom
that Appellant may have violated. Judge Richardson also makes the point that
the custom at issue in Wales, Fox, and Shamess all “involved one act fairly easy
to define” (sexual intercourse), unlike the “multiple potential acts,” which de-
fine the custom at issue here. It is precisely because the lawfulness of officer-
enlisted interactions depend on custom that the prosecution has a duty “to
draw a line as to where acts of fraternization or association with enlisted men
[and women] by officers cease to be the innocent acts of comradeship and nor-
mal social [relationships] between members of a democratic military force and
become a violation of Article 134 of the Code . . ..” United States v. McCreight,
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39 M.J. 530, 533-34 (A.F.C.M.R. 1994) (“[W]e do not hold today that officer
supervisors commit criminal fraternization merely by drinking or visiting with
enlisted subordinates in social settings. This case rests on its own unique
facts.”), affd, 43 M.J. 483, 485 (C.A.A.F. 1996).

Considering Appellant’s testimony along with all other findings evidence
about officers, including Appellant, drinking alcohol and socializing with en-
listed personnel, the Prosecution failed to present evidence “offered by a knowl-
edgeable witness—subject to cross-examination—about that custom.” Wales,
31 M.J. at 309. I find the Prosecution failed to “establish the nature and the
perimeters” of the custom at issue, Fox, 34 M.dJ. at 103, and thus the evidence
on which it relied to convict is legally insufficient. Additionally, Appellant’s
testimony comparing the strict rules he followed in a different command in the
Air Force with his experience at Malmstrom AFB fell short of proof of a service
custom.

I harbor little doubt that Appellant’s conduct resulted in the appearance of
partiality and was prejudicial to good order and discipline. Although the De-
fense presented evidence to the contrary, Appellant denigrated his status as a
leader and instead assumed that of a friend. To this end, I agree with this ob-
servations by a former judge on the Air Force Court of Military Review,

Anyone who believes that a leader can mechanically assign a
“friend” to unpopular or hazardous duty is unrealistic. Axiomat-
ically, the troops will be highly aware of the duties assigned to
an enlisted person(s) with whom an officer habitually associates
or consorts. That is the prejudice to good order and discipline
which the line between ranks is meant to prevent; and an officer
and a gentleman will endeavor to keep oneself [sic] on the ap-
propriate side of that line.

McCreight, 43 M.dJ. at 485 (quoting United States v. Johanns, 17 M.dJ. 862, 872
(A.F.C.M.R. 1983) (Snyder, J., concurring in part and dissenting in part)). But
even as the CAAF’s McCreight decision observed in dicta that “[s]ince Revolu-
tionary War days, it has been considered unlawful for officers to drink alcohol
with enlisted men in public places and to treat them on terms of military equal-
ity,” the CAAF did not absolve the Government of the condition of proof. Id.
(finding evidence sufficient to sustain fraternization conviction because
“[t]hree of the government witnesses in this case testified about the custom
and tradition in the Air Force against fraternization”).
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The fact that officers are held to a higher standard of conduct does not di-
minish the Prosecution’s burden.!! United States v. Appel, 31 M.J. 314, 320
(C.M.A. 1990) (“[A] custom 1s not a subject for judicial notice . . . . With respect
to the Air Force custom against fraternization . . . no one can say . . . that the
extent of this custom is so clear as to dispense with the requirement of proof.”).
The standard for legal sufficiency requires this court “to consider the evidence
in the light most favorable to the Government, and to determine whether the
evidence provides a sufficient basis upon which rational factfinders could find
all the essential elements beyond a reasonable doubt.” United States v. Holt,
52 M.dJ. 173, 186 (C.A.A.F. 1999) (citing Jackson v. Virginia, 443 U.S. 307, 319
(1979)); see also Robinson, 77 M.dJ. at 297-98; Rosario, 76 M.J. at 117; Barner,
56 M.J. at 134.

In reaching this result, I considered the Government’s argument on appeal
that “significant differences lie between the official, sanctioned, inclusive social
functions of [Appellant’s] senior leaders and his own unofficial, unsanctioned,
exclusive gatherings at [A]lirmen’s homes.” However, the Prosecution pre-
sented no evidence that service custom differs based on rank or position, or
that “official, sanctioned, [and] inclusive” interactions are permitted, and that
“unofficial, unsanctioned, [or] exclusive” ones are not. This court need not de-
cide whether, and to what extent, the offense of fraternization as enumerated
in Article 134, UCMJ, countenances that the offense of fraternization may de-
pend on the rank and position of the officer or, for that matter, on the rank and
position of the enlisted member with whom the officer interacts on terms of
military equality. Consequently, I do not accept the Government’s invitation
in the case under review to find that senior officers may be held to a different
standard because their interactions with enlisted personnel may convey the
imprimatur of an official, sanctioned, or inclusive gathering.

In the absence of evidence, I cannot discount that the members applied
their individual beliefs about service customs to convict Appellant of the five
specifications of fraternization under Charge III and Charge III. Consequently,
I find Appellant’s conviction for Specification 1 through 5 of Charge III, and
Charge III, legally insufficient. Because of this conclusion, the next issue is
whether I would reassess Appellant’s sentence. This court has broad discretion
to reassess a sentence to cure error. United States v. Winckelmann, 73 M.J. 11,
15 (C.A.A.F. 2013). This court may reassess a sentence only if able to reliably
determine that, absent the error, the sentence would have been “at least of a

11 A Court of Criminal Appeals may “take judicial notice of an undisputed fact or ques-
tion of domestic law that is important to the resolution of an appellate issue, [but] it
cannot take judicial notice of facts necessary to establish an element of the offense.”
United States v. Paul, 73 M.J. 274, 280 (C.A.A.F. 2014).
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certain magnitude.” United States v. Harris, 53 M.d. 86, 88 (C.A.A.F. 2000)
(citation omitted). Applying the factors enumerated in Winckelmann, I am not
convinced this court can reliably make such a determination. Winckelmann, 73
M.d. at 15-16. Accordingly, I would set aside rather than reassess the sentence.
Considering this determination together with the decisions of my esteemed col-
leagues, this opinion further addresses the impact of this conclusion of legal
insufficiency in the court’s decree.

B. Factual Sufficiency Determination for Conduct Unbecoming an Of-
ficer (Specification 1 of Charge II) and Abusive Sexual Contact of CP
(Specification'? of Charge I)

Before the court-martial was assembled, just one specification remained
under each of Charges I and II. Appellant contends that his conviction for con-
duct unbecoming an officer by touching JA’s penis through his clothing, as
charged in the remaining specification of Charge II, is factually insufficient.
Appellant also contends that his conviction for abusive sexual contact of CP by
touching his genitals through his clothing, as charged in the remaining speci-
fication of Charge I, is factually insufficient. Joined by Judge Richardson, I
have examined the evidence of record underlying both convictions and we find
both specifications legally and factually sufficient.!3

1. Additional Background

In October 2017, Appellant along with other security forces Airmen as-
signed to Malmstrom AFB drove to an out-of-state location for a week of annual
training. The trip was planned as a two-day drive so Appellant and the others
stopped overnight before continuing to their destination the next day. When
the group arrived at their stopover point they checked into a hotel and had
dinner. After dinner, a group of six Airmen including Appellant and another
company grade officer, CP, and four NCOs went to a bar where they consumed
alcohol until the bar closed. CP was junior in grade to Appellant and was shad-
owing Appellant to become an assistant convoy commander. JA was among the
four NCOs who went to the bar. JA was assigned to the CRF and Appellant

12 After arraignment, the Government withdrew and dismissed two specifications un-
der Charge I enumerated as “1” and “3,” leaving a single specification, which alleged a
violation of Article 120, UCMJ, 10 U.S.C. § 920. Thereafter, counsel for the parties and
the military judge referred to the remaining specification as “1” or “the Specification”
of Charge I. The members were instructed and entered findings on “the Specification.”

13 For both convictions, Appellant casts the issue as factual insufficiency. However, to
the extent that Appellant’s brief addresses claims about the Government’s failure of
proof, Judge Richardson and I find these convictions legally sufficient as well.

23


1384843472A
Highlight


United States v. Washington, No. ACM 39761

was his flight commander.

JA spent part of the evening talking to several women, and then danced
with one of the women before introducing her to the Airmen at his table. After
the woman left, Appellant “nut-tapped” JA by touching his genitals through
his clothing,* and jibed, “You won’t use that tonight.” JA replied that he “will”
and took Appellant’s conduct as a harmless joke. JA testified they were all
“pretty drunk” and Appellant’s level of intoxication was “right there with
[them]; pretty drunk.”

As members of the group left the bar, they made their way to their van to
return to the hotel. While the others were leaving or talking outside the van,
JA took the bench seat in the far back and was the first to sit down. Appellant
was next to get in the van and crawled on his knees in the aisle by the bench
seat where JA sat. JA testified that while Appellant was “on his knees in the
aisle,” Appellant grabbed JA’s hand and pulled himself closer. Appellant was
“super close . . . kind of like face-to-face,” or “cheek-to-cheek,” and told JA, “T’ll
bet you a hundred dollars you don’t use this tonight,” and [Appellant] grabbed
[JA’s] nuts” through his clothes. Later in the trial, Appellant acknowledged on
cross-examination that he told JA, “I bet you a hundred dollars you won’t use
this.” Appellant admitted making the statement and that “this” was in refer-
ence to JA’s penis; however, he did not recall touching JA even as he conceded
it was possible he did, but he did not remember.15

JA testified that he pushed Appellant away and quipped, “I got you. You
better give me my hundred dollars.” Appellant then came “back again,” and
this time Appellant “kind of put[ ] his hand behind [JA’s] neck” and said either,
“I want proof” or “You better show me the proof.” JA testified that Appellant
then “grab[bed JA’s] penis” through his clothes. At the same time Appellant
goaded that he “wanted a picture. He wanted a video; something.” JA retorted,
“Okay. You better have my hundred dollars tomorrow morning.” JA then
“pushed [Appellant] off again, [and] everybody else started jumping into the
van.” JA explained, “And that was, kind of it,” and the group headed back to

14 When discussing proposed findings instructions, trial counsel explained Appellant
was not on trial for the conduct with JA in the bar. Trial counsel similarly explained
in rebuttal argument that “[t|he United States does not allege that the nut-tap in the
bar was criminal.” As evident from testimony, this court understands “nut-tap” to
mean using one’s hand to tap a male’s genitalia over (or through) his clothing.

15 Trial counsel asked Appellant what he did with his hands. Appellant replied, “I can-
not tell you what I did with my hands, sir.” In a follow-up question Appellant denied
touching JA. Appellant later acknowledged that it was possible he touched JA and that
he did not remember. Appellant testified that “[t]o the best of [his] knowledge,” he “did
not touch” JA, but “when people are drinking” “

bR

everything” “is a possibility.”
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the hotel.

In response to a question by trial counsel, JA acknowledged that the situa-
tion at the end of the evening made him feel “a little bit” weird at the time.
However, his testimony was dismissive of Appellant’s conduct when the inci-
dent happened, explaining “he’s my boy. Like, [it was] no big deal.” On cross-
examination, JA acknowledged he “never felt like [he] got assaulted” or “har-
assed” by Appellant, and that he “saw it all as a drunken joke.”

CP also consumed a large amount of alcohol and was “[v]ery intoxicated”
when the bar closed early that morning. He was among the group that got into
the van with JA, Appellant, and the others. Because of the amount of alcohol
CP consumed at the bar, at trial he expressed having a poor recollection of the
evening and no memory of the ride back to the hotel. His next memory was
standing in the hallway outside his second-floor room that was next to Appel-
lant’s room, and having a conversation with guests across the hallway. He tes-
tified that Appellant approached him “and said something along the lines of
can you come here[?] I need to tell you something.” Appellant “was standing
... 1n his room” when he invited CP to enter. CP ended the conversation with
the other guests, went into Appellant’s room, and sat on the edge of the bed.
On cross-examination, CP acknowledged he sat on the bed despite the availa-
bility of a chair.

CP testified he “remember[ed Appellant] standing across from [him], lean-
ing up against th[e] counter . .. in front of the bed, and the next thing [he]
remember[ed] [wa]s [Appellant] came in and kissed [him]” on the lips. He ex-
plained that Appellant “moved forward, over [him] on the bed,” just before it
happened. The kiss caught CP by surprise because he “didn’t have any indica-
tion ... [or] even know [that Appellant] was into [him] in that sense. [He]
thought [they] were just friends at that point.” CP explained he was expecting
“just that [Appellant] wanted to tell [him] something in general when [they]
went in the room,” and “it was a very confusing moment and very sudden.” CP
also testified that as Appellant leaned over the bed, Appellant “took his hand
and reached down [CP’s] pants.” CP was wearing fitted pants, a belt, and un-
derwear and Appellant’s hand went underneath his belt and touched his penis.
CP typically did not wear his belt tight around his waist. Although he was
certain Appellant touched his penis, he could not recall if Appellant’s hand
went on top of or beneath his underwear.

Trial counsel then had this exchange with CP, at which time CP volun-
teered he told Appellant he was not interested in Appellant in a sexual way:

Q [Trial Counsel]. Were you wearing underwear?

A [CP]. Yes, sir.
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Q. I want you to correct me if I'm wrong, but is it fair to say that
at least it was through your clothing?

A. I'm not sure what you mean, sir.

Q. Okay. But you know his hand was over your penis at that
point in time?

A. Roger.
Q. After he did this the first time, what happened?

A. I remember we had a conversation. I remember talking to him
afterwards telling him sorry. I'm not into you. I'm not into that
or anything like that.18 I can’t remember what else we talked
about, but I know the incident happened again.

Q. Tell me about how it happened again.

A. It was the same situation where Lieutenant Washington
stepped over, kissed me on the lips and put his hand down again.

(Emphasis added).

CP testified he could not remember details of the conversation in the hotel
room, but did recall that Appellant replied “it doesn’t matter or something
along those lines,” and then Appellant gave as a reason that they both had
girlfriends. CP recalled Appellant saying, “Let me suck you off,” which CP un-
derstood to mean oral sex and he declined. CP did not immediately leave Ap-
pellant’s room because he “felt like [he] addressed it, and [he] felt like [he]
made it clear that [he] didn’t want it,” meaning he did not desire to engage in
any sexual acts with Appellant. CP “didn’t think” that Appellant would “do it
again.”

CP then described how Appellant reinitiated sexual contact and elaborated
on his earlier testimony about how the “same situation” happened again. CP
described how Appellant “stepped over” and again kissed him on the lips and
put his hand down CP’s pants. As before, Appellant’s hand touched CP’s geni-
talia, either over or beneath his underwear. CP testified he was shocked by
this second incident and explained he had a difficult time reacting to Appel-
lant’s advances because his “intoxication level” affected his ability to respond.
In plain words that described his condition at the time, he elaborated that “it’s
really hard to react to something like that when youre that drunk.” CP

16 We later address Appellant’s contention that CP’s testimony, “I'm not into you. I'm
not into that or anything like that,” implicated Mil. R. Evid. 412.
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acknowledged the situation ended either because he succeeded in keeping Ap-
pellant away or because he told Appellant no. However, CP could not recall
exactly how the situation came to a conclusion.

CP did remember returning to his room and calling his girlfriend whom he
was in a long-distance dating relationship at the time, and who testified as a
witness for the Prosecution. Without identifying Appellant by name, she testi-
fied that CP told her “that the person in question had attempted to kiss him
and then touched him in an inappropriate way.” She recalled that her boy-
friend’s description of the incident was “[v]ery vague, but [he] ... told [her]
generally what had happened.” She testified he “was very upset,” and the
words she used to describe his demeanor during the phone call were “shocked,”
“concerned,” “stressed,” and he was “talking really fast.” On cross-examination
she explained that CP told her that after the attempted kiss, the other person
then “put his hand on [CP’s] leg or . . . put his hand on him,” but she could not
“remember exactly what [CP] said about ... the specific placement.” She
acknowledged he told her the touching was “[sJomewhere” “[o]n his leg or knee”
or “[ijn that general area.” She did not remember CP saying “anything about
this individual touching his private parts.” They had been dating for about two
and a half years at that point and they “didn’t hide anything from each other.”
On redirect examination, she testified that CP was “very protective about [her]
feelings” and so it would not surprise her if her boyfriend had been touched on
the genitals and did not share that information with her.!” Appellant testified
that he did not put his hands down CP’s pants, much less touch CP’s penis at
any point.

Later in the morning, CP answered a knock on the door, and Appellant
stepped into the room. At trial, he recalled Appellant asking either, “Can we
just not talk about what happened last night[?]” or, “Can we just put this be-
hind us. . . and can we just not talk about it[?]” CP told Appellant he “was okay
with it” in order to “kind of move[ ] past it, [and] just to quit talking about”
what happened in Appellant’s room. CP elaborated in his testimony that he
and Appellant would be together for the entire week of temporary duty (TDY)
and his “goal at that point” was “just . . . to avoid it and just move on and move
past it.” In response to a question by the trial counsel as to why he was willing
to put the incident aside, CP explained, “I just wanted to get the rest of the
TDY over with . . . and just move on. I didn’t want to have that awkward con-
versation. I didn’t want to continue to relive the event afterwards, and I also
knew that . . . I could just avoid him and just stick to work.”

17 CP testified he withheld details of the incident from his girlfriend because he “was
very intoxicated” and “that wasn’t the intention of [his] call.” He “just needed someone
to talk to at that point,” and “she was the person [he] felt comfortable telling about it.”
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Appellant’s conduct with CP was not a subject of further discussion, and no
evidence of record suggests that any other security forces personnel were
aware at the time of any sexual conduct, much less nonconsensual acts, involv-
ing Appellant and CP at the hotel. Several months after the incident in ques-
tion, in February 2018, CP mentioned aspects of what happened to a peer who
was also a commissioned officer. The officer testified that he and CP were
drinking beers as CP was preparing to depart for his next duty assignment.
The officer mentioned that Appellant was heading to the same assignment as
CP, which prompted CP to disclose that Appellant “at a TDY, after a night of
drinking asked to see him privately in a hotel room. [Appellant p]Julled him in
and asked to suck him off,” which the officer understood to mean that Appel-
lant offered to give CP “oral sex.” No evidence of record suggests that CP dis-
closed in that February 2018 conversation with a peer that Appellant kissed
him or that Appellant engaged in the charged conduct of touching CP’s genitals
through his clothing.

Appellant’s conduct with CP came to the attention of military law enforce-
ment when special agents of the Air Force Office of Investigation (AFOSI) were
investigating other allegations against Appellant. After an AFOSI agent con-
tacted CP at a deployed location, CP disclosed the incident with Appellant.
Appellant’s conduct with CP was the basis for his conviction for abusive sexual
contact that was charged in the remaining specification of Charge I.

In contrast to CP’s private disclosures to his girlfriend and, much later, to
a peer about Appellant’s conduct at the hotel, the incident between Appellant
and JA in the van was a lively topic of conversation later the same day as the
incident in question. When the Airmen arrived in the town outside their desti-
nation, a group that included Appellant and JA sat down for lunch at a restau-
rant where they reminisced and told stories about their evening. JA shared
with the others, “Oh, yeah. [Appellant] was drunk. He grabbed my stuff last
night.” Others reacted in disbelief. JA recalled that “everybody was just like,
‘What? That’s frickin’ crazy,” but JA was again dismissive of Appellant’s con-
duct, attributing the incident to the revelry and amount of alcohol they con-
sumed at the bar. JA testified that he told the group, “Yeah, we were just
drunk, you know,” seemingly unconcerned about what had happened in the
van. Appellant, who was listening to the conversation, remarked, “I can’t be-
lieve I did that” and “I can’t believe that happened.”

Shortly after the group left the restaurant, Appellant texted JA, apparently
concerned that others outside their group would learn about his conduct with
JA in the van. JA recalled Appellant’s message from his memory because the
messages were no longer saved on his cell phone. JA testified that Appellant
told him, “Hey, please don’t say anything. I'm sorry. I didn’t mean to do that. I
was pretty drunk last night.” JA texted back and told Appellant not to “worry
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about it,” explaining that he understood because “[w]e all get drunk sometimes
and do dumb stuff.” JA recounted that Appellant replied, “Please don’t ever
mention it again.”

JA considered Appellant’s conduct in the back of the van to be harmless fun
until he learned about Appellant’s behavior with other male Airmen who were
assigned to the CRF. At trial, JA recounted how he learned about their stories
from a senior airman who was aware of Appellant’s behavior with other Air-
men which caused JA to become “concerned about his friends.” Subsequently,
JA met with these Airmen who recounted individual incidents of Appellant’s
sexual behavior with each of them. JA explained, “as an NCO and supervisor,
I knew that I had to tell somebody, and I wanted them to tell me, [be]cause I
didn’t want to assume anything. So I had a meeting with them.” At trial, JA
repeatedly characterized Appellant’s behavior with him as “wrong,” explaining
that the incident “shouldn’t have happened.” Ultimately, JA reported Appel-
lant’s conduct to authorities and it was the basis for Appellant’s conviction for
conduct unbecoming an officer that was charged in the remaining specification
of Charge II.

2. Law

A Court of Criminal Appeals may affirm only such findings of guilty “as it
finds correct in law and fact and determines, on the basis of the entire record,
should be approved.” Article 66(c), UCMJ, 10 U.S.C. § 866(c). Our assessment
of whether a conviction is correct in fact, that is, factual sufficiency, is limited
to the evidence produced at trial. United States v. Dykes, 38 M.J. 270, 272
(C.M.A. 1993) (citations omitted).

The test for factual sufficiency is “whether, after weighing the evidence in
the record of trial and making allowances for not having personally observed
the witnesses, [we are ourselves] convinced of the [appellant]’s guilt beyond a
reasonable doubt.” United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987). “In
conducting this unique appellate role, we take ‘a fresh, impartial look at the
evidence,” applying ‘neither a presumption of innocence nor a presumption of
guilt’ to ‘make [our] own independent determination as to whether the evidence
constitutes proof of each required element beyond a reasonable doubt.
Wheeler, 76 M.dJ. at 568 (alteration in original) (quoting United States v. Wash-
ington, 57 M.J. 394, 399 (C.A.A.F. 2002)).

2

3. Analysis
a. Conduct Unbecoming an Officer by Touching JA

In order for Appellant to be found guilty of conduct unbecoming an officer
as charged in the remaining specification of Charge II, the Prosecution was
required to prove beyond a reasonable doubt that (1) on divers occasions Ap-
pellant did a certain act; and (2) under the circumstances, the act constituted
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conduct unbecoming an officer. See Manual for Courts-Martial, United States
(2016 ed.) (MCM), pt. IV, § 59.b. The “certain act” was that Appellant wrong-
fully and dishonorably touched JA’s genitals through the clothing. Conduct in
violation of Article 133, UCMJ, is “action or behavior in an unofficial or private
capacity which, in dishonoring or disgracing the officer personally, seriously
compromises the person’s standing as an officer.” MCM, pt. IV, § 59.c.(2). Cit-
ing Article 133, UCMJ, the military judge instructed the members,

There are certain moral attributes common to the ideal officer
and the perfect gentleman, a lack of which is indicated by acts of
dishonesty, unfair dealing, indecency, indecorum, lawlessness,
injustice, or cruelty. Not everyone is or can be expected to meet
unrealistically high moral standards, but there is a limit of tol-
erance based on customs of the service and military necessity
below which the personal standards of an officer cannot fall
without seriously compromising the person’s standing as an of-
ficer or the person’s character as a gentleman. This article pro-
hibits conduct by a commissioned officer which, taking all the
circumstances into consideration, is thus compromising.

The military judge’s instructions were substantially in accord with the expla-
nation of the nature of the offense in MCM, pt. IV, § 59.c.(2).18

The offense of conduct unbecoming an officer under Article 133, UCMJ, is
a general intent crime. United States v. Voorhees, 79 M.J. 5, 16 (C.A.A.F. 2019).
As such, “criminal liability for [conduct unbecoming] does not depend on
whether conduct actually effects a harm upon [a] victim,” but rather on whether
the officer possessed the general intent to act indecorously, dishonestly, or in-
decently.” Id. (alterations in original) (quoting United States v. Caldwell, 75
M.d. 276, 282 (C.A.A.F. 2016)) (additional citation omitted). “[G]eneral intent
merely requires [t]he intent to perform [the actus reus] even though the actor
does not desire the consequences that result.” Id. (quoting United States v.
Haverty, 76 M.J. 199, 207 (C.A.A.F. 2017)) (alterations in original).

Characterizing Appellant’s conduct with JA in the back of the van as horse-
play with a subordinate, Appellant claims that conduct that is “universally un-
derstood to constitute a joke,” without more, does not constitute an Article 133,
UCMJ, violation. Appellant also contends it was only when JA “came to believe
that [A]ppellant is homosexual,” that his opinion about the incident changed.
To that end, Appellant explains in this appeal that

18 The Manual gives examples of Article 133, UCMJ, offenses, such as “being drunk
and disorderly in a public place,” and “committing or attempting to commit a crime
involving moral turpitude.” MCM, pt. IV, ¥ 59.c.(3).
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status as a homosexual does not transform distasteful, but law-
ful horseplay into a criminal offense. The sexual orientation of
the officer does not affect whether conduct constitutes a disorder
or deviates from the standards expected of an officer. . . . Here,
the only reason why [JA]’s opinion changed to hold that [A]ppel-
lant’s conduct was at all problematic was that he learned that
[A]ppellant is homosexual.

We address this line of reasoning in light of the testimony of record and con-
sider Appellant’s points along with the evidence on which the Prosecution re-
lied to convict.

The factual sufficiency of Appellant’s conviction turns on whether we are
ourselves convinced the Prosecution proved beyond a reasonable doubt that
Appellant wrongfully and dishonorably touched JA’s genitals through the
clothing on divers occasions, and did so under circumstances that amounted to
conduct unbecoming an officer. JA’s testimony established that Appellant
twice engaged in the charged conduct in the back of the van. Appellant admit-
ted he told JA, “I bet you a hundred dollars you won’t use this,” and was clear
that “this” alluded to JA’s penis. At the same time, Appellant testified that to
the best of his knowledge he did not grab JA’s genitals. But Appellant also said
it was possible he did, and that he just did not remember. We are dubious that
Appellant’s statements to JA would be complete without the physical contact
essential to complete his wager, and credit JA’s testimony—as did the fact-
finder—that Appellant twice touched JA’s genitals through the clothing over
Appellant’s equivocal denial at trial.

Appellant’s primary attack on the factual sufficiency of his conviction is
that JA’s insight about Appellant’s intentions in the back of the van changed
when he learned about Appellant’s homosexual behavior with Airmen more
junior than himself. What JA initially regarded as drunken horseplay, he later
viewed as unwelcome conduct of a sexual nature. However, the record does not
support Appellant’s contention in this appeal that JA’s opinion of Appellant
changed when JA “learned that [A]ppellant is homosexual.” The focus of trial,
and JA’s testimony specifically, was Appellant’s conduct.!® It was JA’s status

19 At the Defense’s request, the military judge properly instructed the members:

[T]o the extent you believe the accused is homosexual or has engaged
in homosexual conduct, such information is not a relevant considera-
tion as to whether that makes him more likely to commit abusive sex-
ual contact, engage in conduct unbecoming an officer and gentleman,
or fraternize as charged in the specifications. You may not consider
homosexual conduct in a more aggravating light than heterosexual
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as a NCO and supervisor, and not Appellant’s sexual orientation, that
prompted JA to report Appellant’s conduct in the back of the van when he
learned about Appellant’s sexual behavior with Airmen more junior than him-
self.

At the same time JA described Appellant’s conduct with him as “wrong,”
testifying that the incident “shouldn’t have happened,” JA acknowledged he
never felt like he was “assaulted” or “harassed.” In this regard, we give little
weight to JA’s testimony about the extent to which Appellant’s actions im-
pacted him. As discussed previously, “criminal liability for conduct unbecoming
does not depend on whether conduct actually effects a harm upon a victim, but
rather on whether the officer possessed the general intent to act indecorously,
dishonestly, or indecently.” Voorhees, 79 M.J. at 16 (quoting Caldwell, 75 M.d.
at 282) (internal quotation marks and alterations omitted). Appellant’s con-
duct was unbecoming not just because of JA’s perception after the fact that it
was wrong, but because the evidence showed Appellant wrongfully and dishon-
orably touched another Airman’s genitals.

The record shows Appellant “possessed the general intent to act indeco-
rously, dishonestly, or indecently.” Id. Appellant himself demonstrated he un-
derstood the wrongful and dishonorable nature of his conduct later the same
day it occurred. Upon hearing JA telling others about the incident while they
were eating lunch, Appellant remarked that he could not believe he “did that”
and “that happened.” Appellant’s reaction demonstrates he recognized the
wrongfulness of his conduct after it happened. His apology in texting JA
demonstrated consciousness of guilt and Appellant’s excuse of intoxication had
no bearing on the Government’s proof. See United States v. Hensler, 44 M.d.
184, 187 (C.A.A.F. 1996) (“Voluntary intoxication is not a defense to a general-
intent crime.”); see also United States v. Gonzales, 78 M.dJ. 480, 486 (C.A.A.F.
2019) (“[V]oluntary intoxication cannot prevent the formation of the general
intent to commit rape.”) (citing United States v. Brown, 43 M.J. 187, 189
(C.A.AF. 1995)); MCM, pt. IV, § 35.c.(6) (“Drunk’ means . . . any intoxication
which is sufficient to impair the rational and full exercise of the mental or
physical faculties.”). The evidence leads this court to conclude that Appellant
engaged in behavior in a private capacity that had the effect to dishonor and
disgrace him personally and at the same time seriously compromise his stand-
ing as an officer. See MCM, pt. IV, 9 59.c.(2).

conduct for purposes of determining whether the accused’s conduct was
wrongful and dishonorable, unbecoming of an officer, service discredit-
ing, or prejudicial to good order and discipline.

In the absence of evidence to the contrary, we presume members follow a limiting in-
struction. United States v. Taylor, 53 M.J. 195, 198 (C.A.A.F. 2000) (citations omitted).
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Having weighed the evidence in the record and made allowances for not
having personally observed the witnesses, we are ourselves convinced of Ap-
pellant’s guilt of the remaining specification of Charge II beyond a reasonable
doubt. Thus, we find Appellant’s conviction is factually sufficient.

b. Abusive Sexual Contact of CP

As charged in the remaining specification of Charge I, the Prosecution had
to prove beyond a reasonable doubt three elements: (1) Appellant committed
sexual contact upon CP by touching his genitals through the clothing; (2) Ap-
pellant caused bodily harm to CP by touching CP in that manner; and (3) Ap-
pellant did so with the intent to gratify his own sexual desire. See MCM, pt.
IV, 9§ 45.b.(7)(b). “The term ‘bodily harm’ means any offensive touching of an-
other, however slight, including any . . . nonconsensual sexual contact.” Article
120, UCMJ, 10 U.S.C. § 920(2)(3).

Unlike the conduct unbecoming offense involving JA, which required the
Prosecution to present evidence that Appellant possessed the general intent to
act indecorously or indecently, in the instant offense involving the same
charged acts with CP, the Prosecution had the burden to prove Appellant’s
specific intent in touching CP’s genitals through the clothing was to gratify his
own sexual desire.

The statutory definition of “consent” explains,

The term “consent” means a freely given agreement to the con-
duct at issue by a competent person. An expression of lack of
consent through words or conduct means there is no consent.
Lack of verbal or physical resistance or submission resulting
from the use of force, threat of force, or placing another person
in fear does not constitute consent. A current or previous dating
or social or sexual relationship by itself or the manner of dress
of the person involved with the accused in the conduct at issue
shall not constitute consent.

Article 120(g)(8)(A), UCMJ, 10 U.S.C. § 120(2)(8)(A); see also MCM, pt. 1V,
9 45.a.(2)(8)(A). The definition further explains that “[IJack of consent may be
inferred based on the circumstances of the offense. All the surrounding circum-
stances are to be considered in determining whether a person gave consent, or
whether a person did not resist or ceased to resist only because of another per-
son’s actions.” Article 120(g)(8)(C), UCMJ, 10 U.S.C. § 120(g)(8)(C); see also
MCM, pt. IV, § 45.a.(g)(8)(C).

On appeal, Appellant attacks the reliability of CP’s memory, questioning
how CP could recall the charged conduct in the hotel room and yet “claim[ | not
to remember surrounding circumstances, including who bought drinks for
whom, what [CP] did while he was at the [bar], or what others did.” Appellant
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also challenges CP’s veracity in that CP’s account of what happened when he
told his girlfriend did not include any reference to genital touching. Instead,
that account was much like one he later gave to another Air Force officer in
which he also failed to mention the charged genital touching. Appellant claims
that CP’s disclosures reveal a “motive to exaggerate the evening’s events” and
“to transform an ill-advised consensual encounter into a non-consensual one.”
Appellant also claims this court “cannot be convinced beyond a reasonable
doubt that [CP]’s subsequent addition of the alleged genital touching to his
version of the night’s events was not because he needed to establish his heter-
osexual bona fides in order to protect his relationship” with his girlfriend.

The factual sufficiency of Appellant’s conviction for abusive sexual contact
turns on whether we are ourselves convinced the Prosecution proved beyond a
reasonable doubt that CP’s testimony that Appellant touched his genitals
through the clothing without his consent was credible, and that Appellant did
so with the intent to gratify his own sexual desire. We find CP’s testimony
about Appellant’s conduct at the hotel was convincing and established the ele-
ments of the charged offense beyond a reasonable doubt.

Even though CP was “[v]ery intoxicated,” he was certain Appellant twice20
touched his penis either over or beneath his clothing without consent. The
groping itself was sexual in nature and the circumstances further showed Ap-
pellant intended to gratify his sexual desire because of the unwelcome kissing
that preceded it and because Appellant offered to perform oral sex on CP after
CP rebuffed Appellant’s advances. We find under the circumstances that Ap-
pellant did not have CP’s freely given consent to engage in sexual conduct with
Appellant. Additionally, the evidence shows Appellant initiated an “offensive
touching of another, however slight.” Article 120(g)(3), UCMJ. Thus, the Pros-
ecution proved bodily harm as both an offensive touching and a nonconsensual
sexual contact beyond a reasonable doubt.

Appellant asserts CP’s testimony is unreliable because it was inconsistent
and riddled with selective memories. However, we are not persuaded that we
should discount salient details about Appellant’s sexual contact in the hotel
room because CP had marginal memory and recall of events at the bar and
remembered nothing about the van ride back to the hotel. The evidence of rec-
ord demonstrates that Appellant’s kissing and groping CP caught CP by sur-
prise. Appellant’s conduct so startled CP that later, after leaving Appellant’s
room, it prompted him to call his girlfriend who testified credibly about the
distress she heard in CP’s voice as he explained that he had been touched in-
appropriately.

20 Appellant was charged with abusive sexual contact, but not on divers occasions.
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We decline Appellant’s suggestion to find CP’s testimony of a startling
event less believable because other more trivial events that happened at the
bar were less memorable. We also decline to find CP’s testimony unbelievable
because CP withheld details of Appellant’s sexual advances from his girlfriend
and from a peer before disclosing the incident in question to special agents of
the AFOSI. The information CP did disclose corroborates his testimony that
Appellant’s sexual advances in his hotel room were unsettling and unwel-
comed. Appellant’s argument regarding CP’s motive to exaggerate is also un-
persuasive. If CP was concerned about establishing “his heterosexual bona
fides” with his girlfriend because something sexual and consensual occurred,
as Appellant claims in this appeal, then CP likely would not have reported
anything at all.

We have considered the discrepancies and motives advanced by Appellant.
Testimony “need not be completely consistent to still be sufficiently reliable to
sustain a conviction, and we do not confine our analysis to merely the testi-
mony of a single witness in performing our factual sufficiency review under
Article 66, UCMJ.” United States v. McFadden, No. ACM 38597, 2015 CCA
LEXIS 520, at *11 (A.F. Ct. Crim. App. 18 Nov. 2015) (unpub. op.); see also
United States v. McElhaney, 50 M.dJ. 819, 832 (A.F. Ct. Crim. App. 1999) (con-
cluding evidence was factually sufficient, in part, because the appellant’s wife
corroborated his romantic relationship with the victim notwithstanding the
appellant’s claim that the victim’s testimony was both implausible and incon-
sistent).

While we have the independent authority and responsibility to weigh the
credibility of witnesses in determining factual sufficiency in our review, we
recognize that the trial court saw and heard the testimony. See United States
v. Moss, 63 M.J. 233, 239 (C.A.A.F. 2006) (stating it is the members’ role to
determine whether testimony is credible or biased). Like the factfinder at trial,
we weigh the evidence in the record and determine whether a discrepancy in a
witness’s testimony—including a lapse in perception, memory, or recall—was
either the result of an innocent mistake or a deliberate lie. See United States
v. Goode, 54 M.J. 836, 844 (N.M. Ct. Crim. App. 2001).

We are convinced of the Government’s proof that Appellant touched CP’s
genitals without consent, and that he did so with intent to gratify his own sex-
ual desire. We are convinced of Appellant’s guilt notwithstanding Appellant’s
contentions about CP’s intoxication, selective memories, details CP omitted in
statements he made to his girlfriend and to another officer after the incident,
and claimed motive to exaggerate.

Having weighed the evidence in the record and made allowances for not
having personally observed the witnesses, we are convinced of Appellant’s guilt
of the remaining specification of Charge I beyond a reasonable doubt. Thus, we
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find Appellant’s conviction factually sufficient.
C. Striking of Appellant’s Testimony

Appellant contends the military judge abused his discretion when he struck
Appellant’s testimony concerning the “sexual transaction” at issue in the spec-
ification of Charge I, alleging abusive sexual contact of CP. We are not per-
suaded.

1. Mil. R. Evid. 412 Notice and Background?2!

Before arraignment, and in accordance with the notice provision of Mil. R.
Evid. 412(c)(1), the Defense informed the military judge and Prosecution of its
intention to admit evidence that CP was in a serious and committed romantic
relationship at the time of the alleged abusive sexual contact offense involving
CP. The military judge ruled that Mil. R. Evid. 412 did not implicate the ad-
mission of this evidence.?2 Neither that evidence nor the military judge’s ruling
allowing the members to receive it were later challenged at trial or in this ap-
peal.

Importantly, and in compliance with Mil. R. Evid. 412(c)(1), the Defense
initially gave the military judge and Prosecution notice that it would move to
admit evidence of CP’s sexual predisposition, which later became an issue
when Appellant testified in his own defense at trial as later discussed in this
opinion. The notice claimed that

during the charged event, CP told [Appellant] that CP had pre-
viously had homosexual experiences. This statement was made
during the time that [Appellant] was sexually touching CP (the
same touching that is charged in this case), and communicated
that CP was comfortable with the touching that was occurring
because the context of the statement was that CP was experi-
enced and therefore comfortable with the nature of the touching

21 Before the close of evidence, Appellant petitioned this court for a stay of his court-
martial. Citing the All Writs Act, 28 U.S.C. § 1651(a), Appellant requested this court
issue a writ of mandamus and order the military judge (1) to admit into evidence the
portion of his direct examination that was struck from the record and (2) to instruct
the members to consider this evidence. We denied the petition without prejudice to
challenge the military judge’s rulings and instructions to the members on appeal. In
re Washington, Misc. Dkt. No. 2019-01, 2019 CCA LEXIS 180, at *4 (A.F. Ct. Crim.
App. 18 Apr. 2019) (order).

22 The military judge, trial counsel, and the special victims’ counsel understood that
the Defense would offer evidence that CP was in a relationship with his girlfriend at
the time of the alleged abusive sexual contact offense. Ruling from the bench, the mil-
itary judge found this line of inquiry was permissible.
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that was occurring in response to [Appellant]’s efforts to ensure
that the sexual behavior was mutually agreeably/consensual
[sic].

Consistent with its notice, the Defense, in a written motion, moved to admit
evidence that “during the charged event” in Appellant’s hotel room, CP told
Appellant that CP “had previously had homosexual experiences.” The Prosecu-
tion rightly understood that Appellant, and not CP, was the source of this in-
formation. To this end, in response to the motion, the Prosecution replied that
Appellant “has provided no evidence to show that CP made any statement re-
garding his prior sexual relationships.”

Appellant did not testify at a closed hearing held eight days after the De-
fense submitted its motion. Instead, the Defense informed the military judge
and the Prosecution that its position with respect to CP’s sexual behavior and
predisposition had changed. The Defense noticed the military judge and trial
counsel that the scope of the Mil. R. Evid. 412 issues involving CP from the
Defense’s perspective was narrower than its earlier notice and motion:

[Defense Counsel (DC)]: . .. With respect to [CP]’s prior homo-
sexual acts, the [D]efense is not intending to get into that any-
more. We ... misunderstood some of the facts. So we are no
longer going to be offering it -- or going to get into it on cross-
examination.

[Military Judge (Md)]: Okay.

DC: But, sir, if the [GJovernment somehow opens up the door into
that, which I don’t think they’re going to at this point . . . as they
have not provided notice of that, but if they do somehow open
the door to some kind of testimony along the line of, “I'm hetero-
sexual, I would never do this,” or “I'm straight, that’s why I
wouldn’t do that[,]” [then w]e believe the door would be open and
we would then ask for a [Mil. R. Evid.] 412 hearing to then get
into that, if that makes sense.

MdJ: Okay, absolutely.

(Emphasis added). The military judge then articulated his understanding was
that the remaining disagreement between counsel for both parties was the
admissibility of sexual behavior involving a different victim unrelated to the
offense involving CP. In referring to the Defense’s pretrial notice that it
wanted to introduce evidence that CP told Appellant during the incident in
question that CP had previously had homosexual experiences, the military
judge made known his understanding that the Defense
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ha[s] no intention of delving into that line of questioning with
[CP] on cross-examination. However, if the [G]overnment does
open the door to such rebuttal or impeachment, then it may be-
come relevant. And, again, we’ll address that also in a[n Article]
39(a)[, UCMJ, 10 U.S.C. § 839,] setting if the [D]efense believes
that door is open.

(Emphasis added). CP’s special victims’ counsel (SVC) similarly understood
Defense’s narrowing of the issues, but cautioned that “if they go into anything
further [the SVC] reserve[s] the right to object under [Mil. R. Evid.] 412.”

2. CP’s Testimony on Direct Examination

As observed earlier in this opinion, CP testified during the Prosecution’s
case-in-chief that after Appellant touched his penis for the first time, CP re-
lated that he was not interested in sexual activity with Appellant. Trial counsel
then asked “what happened” after Appellant “did this the first time.” CP re-
plied, “I remember we had a conversation.” CP recalled, without objection, “I
remember talking to him afterwards telling him sorry. I'm not into you. I'm not
into that or anything like that. I can’t remember what else we talked about, but
I know the incident happened again.” (Emphasis added).

At the time CP testified in this regard, the Defense did not indicate it be-
lieved CP’s testimony opened the door to evidence that was within the scope of
Mil. R. Evid. 412 for rebuttal. No counsel requested a closed hearing after CP
testified and the MdJ did not direct one sua sponte.

3. Appellant’s Testimony on Direct Examination

In findings, Appellant testified in his own defense and denied he committed
the act underlying the charged offense. In contrast to CP’s testimony, Appel-
lant stated he did not put his hands down CP’s pants or touch CP’s penis at
any point when CP was on the bed in Appellant’s hotel room.23 Appellant also
disputed CP’s version of events before the charged conduct, offering a different
account of what happened when they were together in the hotel room. Appel-
lant explained that CP followed Appellant into the room without Appellant
beckoning CP to enter. Appellant testified, “We're standing in front of the bed
and we're talking. The talking leads to hugging. We stopped hugging and then
we sit on the foot of the bed.” The two continued talking and they both “even-
tually lay down” on the bed.

23 At the same time Appellant denied touching CP’s penis, at the end of direct exami-
nation, civilian defense counsel asked Appellant this compound question: “Did you
touch [CP]’s genitals without his consent?” Appellant answered, “No, sir.”
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Apparently in reference to the physical interaction Appellant just described
to the members, civilian defense counsel inquired, without objection, “Is it sex-
ualized?” (Emphasis added). Appellant answered his counsel’s leading ques-
tion by relating, “Not at that moment sir, no.” Civilian defense counsel then
asked, without objection, “Was the hug at least to some degree sexualized?”
Appellant responded, “I would say it was lasting.”

Appellant testified they began “discussing the night” and the girlfriends
they were dating. He explained it was at that time he reached over and touched
CP’s thigh with his hand. In response to still more leading questions, without
objection Appellant acknowledged it felt “natural” like “a progression of sexu-
alized interaction between the two.” With his hand on CP’s thigh, Appellant
and CP began talking about their sexual predispositions. Without objection or
motion to strike from trial counsel, the following dialogue between civilian de-
fense counsel and Appellant ensued:

Q [Civilian Defense Counsel]. What happens from there? With
your hand on his thigh?

A [Appellant]. Yes, sir. At that time we’re talking about different
preferences. He relates to me that he and his girlfriend ----

Q. What I'll do, 1s I'm not going to get into details of what’s going
on in the details of his personal life. You're generally talking
about some generalized sexual preferences?

A. Yes, sir.
Q. As that goes on, what’s the next step, what does that lead to?

A. You know, my hand is on his thigh and we are discussing our
preferences at that time.

Q. And then what?
A. We break contact.
Q. What does he say, or what do you do that breaks that contact?

A. He talked about, he had had men and women come on to him
before.

(Emphasis added). Although trial counsel did not object to this line of question-
ing, the SVC for CP did, and drew the court’s attention to Mil. R. Evid. 412.
The SVC’s objection focused on the direction that the questioning appeared to
be heading. The military judge agreed with the SVC and took up the matter in
an Article 39(a), UCMJ, session, held outside the presence of the members.

In that session, civilian defense counsel twice explained he “specifically in-
structed [Appellant] not to” get into Mil. R. Evid. 412 material. In response to
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a question by the military judge, civilian defense counsel also indicated there
were no other matters he intended to question Appellant about that would im-
plicate Mil. R. Evid. 412 in any way.?* Although civilian defense counsel’s re-
sponse satisfied the SVC who withdrew the objection, trial counsel put civilian
defense counsel on notice that trial counsel intended to ask questions “that
would delve into [Mil. R. Evid.] 412 territory on cross-examination,” because of
answers Appellant gave in response to questions put to him on direct.

4. Article 39(a), UCMJ, Sessions

In several Article 39(a), UCMJ, sessions that followed Appellant’s direct
examination, the military judge contrasted Appellant’s testimony on the one
hand, and the Defense’s Mil. R. Evid. 412 notice and motion on the other. Be-
ginning with Appellant’s direct examination, the military judge expressed con-
cern that Appellant “testified essentially regarding matters that are clearly
covered under Mil. R. Evid. 412.” The suggestion that follows from Appellant’s
testimony, the military judge explained, is that CP “engaged in mutually con-
sensual, sexually related hugging. That they la[y] down together on the bed,
and that [CP] mutually consented to [Appellant] touching [CP] on the leg.” The
military judge made clear “[t]here’s no reference to hugging, 1[ ]ying on the bed,
and touching on the leg” in either the Defense’s Mil. R. Evid. 412 notice or
motion.

The military judge also remarked that Appellant’s testimony touched on
CP’s alleged “sexual predisposition,” as the Defense had initially “referenced
and noticed” before arraignment. The military judge summarized that evi-
dence of CP’s sexual predisposition, however, “was not actually raised during
motions practice and not actually addressed by the Court, and no determina-
tion was made with regard to the admissibility of that particular testimony.”

The Defense maintained it had not violated Mil. R. Evid. 412 notice require-
ments, arguing for the first time that Appellant’s testimony about what hap-
pened with CP in the hotel room was part of the “res gestae of the crime itself,”

24 During this session, civilian defense counsel expressed a belief that the military
judge had shown bias against the Defense. This discussion followed the military judge’s
remark “that this is probably about the fourth time that you have demonstrated on the
record that there are matters that required notice, [or] that required some type of dis-
cussion ahead of time, and that we are all getting surprised by.” We find the military
judge did not err in failing to recuse, and we find significance in the fact that the civil-
ian defense counsel did not request the military judge to recuse. See United States v.
Marsh, No. ACM 38688, 2016 CCA LEXIS 244, at *10-11 (A.F. Ct. Crim. App. 19 Apr.
2016) (citing United States v. Cooper, 51 M.J. 247, 250 (C.A.A.F. 1999) (holding that
“failing to move to disqualify the military judge strongly suggested that the defense
did not believe that the military judge lost impartiality or the appearance of impartial-
ity”)). In this regard, Appellant claims no error on appeal and we find none.
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and, thus, beyond the scope of the rule. Civilian defense counsel advocated
“[t]here was never a touching of [CP’s] penis,” and that Appellant’s testimony
presented a “far more innocent explanation” of “what took place that night.” In
contrast to CP’s testimony that Appellant touched CP’s penis without consent,
Appellant’s account about what happened is “two individuals talking to each
other ... [a]nd engaging in behavior that is not criminal [and] that was not
nonconsensual.”

Trial counsel stressed the importance of the Government having the oppor-
tunity to challenge Appellant’s innocent account of what happened in the hotel
room. Trial counsel told the military judge that he intended to explore Appel-
lant’s account of what CP told Appellant, specifically Appellant’s testimony
“that [CP] had experienced men and women coming on to him.” Trial counsel
explained that depending on Appellant’s answers during cross-examination,
trial counsel may seek to rebut Appellant’s testimony by calling CP or CP’s
girlfriend to testify in rebuttal.

Trial counsel did not “make any objection or stand on any position under
[Mil. R. Evid.] 412(c)(1)(A) about the necessity of notice,” or object to Defense’s
line of questioning of Appellant. Even without a prosecution objection the mil-
itary judge could not reconcile the positions taken by Appellant’s civilian de-
fense counsel with the requirements of the rule. The military judge commented
that “the most appropriate way” for trial counsel to seek to examine Appellant
further about his account of CP’s statements that implicated CP’s sexual be-
havior would be to do so in a closed session with Appellant on the witness
stand. But, the civilian defense counsel objected to Appellant “being compelled
to testify” in a closed session that was “outside the presence of the members.”
The military judge concluded the only other option was impracticable—elicit-
ing Appellant’s testimony in the presence of the members and then making a
determination whether a Mil. R. Evid. 412 exception would apply after the fact.

Ultimately, the military judge rejected the Defense’s contention that Mil.
R. Evid. 412 did not apply to the conduct and statements at issue that were
raised by Appellant’s testimony. The military judge ruled the Defense had ad-
duced evidence raising both “sexualized conduct involving the alleged victim
as well as the alleged victim’s sexual predisposition.” Citing Mil. R. Evid. 412,
the military judge found that “[n]either the defense notice nor the defense mo-
tion made reference to [Appellant] and [CP] hugging, lying on the bed together,
or the accused touching [CP]’s leg.” The military judge determined that the
factual assertions CP testified as constituting the act underlying the charged
offense were distinct from sexual contacts Appellant described in his testi-
mony.

The military judge further ruled that the “[c]lear implication from [Appel-
lant]’s testimony was that the encounter with [CP], including any sexualized
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nature of that encounter, was consensual[,] which implicated [CP]’s sexual ori-
entation.” The military judge reasoned “that [CP]’s sexual orientation and any
evidence elicited that implicates the sexual orientation also amounts to sexual
predisposition as defined in [Mil. R. Evid.] 412(d) and therefore should have
been properly noticed and addressed in the [Mil. R. Evid.] 412 setting.”

The military judge then considered the effect of Appellant’s testimony from
the perspective of a factfinder, concluding that the members might rely on it to
find CP’s testimony unreliable:

The implication from [Appellant]’s testimony is that the alleged
victim [CP] consented to the conduct that led up to the alleged
offense even though [Appellant] denies that actual assault oc-
curred. The implication also leaves the suggestion that [CP] may
be homosexual. As presented, this evidence would have some
tendency to rebut [CP]’s testimony that he was in a committed
heterosexual relationship at the time of the alleged assault and
had rejected any advances made by the accused. Because as [CP]
testified, he was not into men or into the issues, or into the be-
haviors that were occurring in the hotel room on that evening,
or words to that effect.

... The testimony could also lead the members to conclude that
[CP] is fabricating his testimony because he either didn’t want
his girlfriend at the time to know he had homosexual tendencies,
or otherwise is struggling with homosexual tendencies and
that’s what has led him to make a false allegation. Whether or
not the [D]efense actually argues those theories in findings ar-
gument is irrelevant. The seed has been planted in the minds of
the members based on [Appellant]’s testimony.

The military judge then turned to examine trial counsel’s desire to chal-
lenge Appellant’s account of the incident in question and what CP told Appel-
lant both during cross-examination and possibly in rebuttal. The military
judge found trial counsel had “a good-faith belief” that Appellant’s testimony
was false, and reasoned that “[t|he [G]overnment should certainly have an op-
portunity to challenge [Appellant]’s claim that sexual conduct leading up to an
alleged assault is consensual.” The military judge concluded that “[a]llowing
[Appellant] to present a theory of defense while preventing the [GJovernment
to challenge that theory, violates the fundamental notions of fairness in the
court-martial process.”

Lastly, the military judge considered his duty under Mil. R. Evid. 412. He
explained,
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The rule is clear, before admitting evidence under this rule re-
gardless of the source, the military judge must conduct a closed
hearing. The alleged victim must be afforded an opportunity to
be heard to include through counsel. And, the military judge
must make a determination as to whether an exception to [Mil.
R. Evid.] 412 applies before the evidence is admitted. This was
not done in this case as it relates to this particular evidence.

The military judge presented two options to the Defense: (1) Appellant
could submit to an examination under Mil. R. Evid. 412 in a closed session so
the Government could explore Appellant’s account of CP’s sexual behavior and
sexual predisposition and the military judge would determine whether an ex-
ception to the rule applied; or (2) the military judge could provide an instruc-
tion directing the members to disregard Appellant’s testimony about CP’s sex-
ual behavior and sexual predisposition when he entered the hotel room.25

The Defense chose neither option and affirmatively rejected the first.26 The
Defense maintained its stance from when the SVC first objected to Appellant’s
testimony that CP’s sexual behavior was beyond the scope of the rule because
it was res gestae of the offense. The Defense argued it was the Government, not
Appellant, that sought “the Court to allow them to get into [Mil. R. Evid.] 412,”
and that trial counsel “can’t put [Appellant] on [the witness stand] to affirma-
tively meet their burden where [the Defense] didn’t already open the door to
[Mil. R. Evid.] 412.” Citing to the United States Supreme Court opinion in
Brown v. United States, 356 U.S. 148 (1958), trial counsel responded that once
Appellant elected to testify, he could not then claim “immunity from cross-ex-
amination on the matters he has himself put in dispute.”

After the conclusion of the closed Article 39(a), UCMJ, session, the military
judge charged the members to disregard Appellant’s testimony concerning the

25 The military judge sua sponte considered and rejected granting a mistrial on the
court’s own motion, concluding it “is a drastic remedy and the two options mentioned
are more appropriate remedies in light of the facts and circumstances in this matter.”
The military judge was correct. “Declaration of a mistrial is a drastic remedy, and such
relief will be granted only to prevent a manifest injustice against the accused.” United
States v. Rushatz, 31 M.dJ. 450, 456 (C.M.A. 1990) (citation omitted). The United States
Court of Military Appeals explained, “The decision to grant a mistrial rests within the
military judge’s discretion, and we will not reverse his determination absent clear ev-
idence of abuse of discretion.” Id. (citations omitted). Reviewing for plain error because
trial defense counsel did not move for a mistrial, we find no plain error much less a
clear abuse of discretion.

26 Civilian defense counsel told the military judge, “[T]o the extent that the Court has
ruled[,] the accused will not submit to the [G]lovernment being allowed to prove their
[Mil. R. Evid.] 412 through his testimony.”
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consensual circumstances surrounding Appellant’s sexual interaction with CP
in the hotel room. He instructed,

Members of the court, you heard testimony from the accused
that he believed the contact between himself and [CP] occurring
prior to the charged conduct alleged in the Specification of
Charge I, was consensual in nature and may have implicated
[CP]’s sexual orientation. You are to disregard this portion of the
accused’s testimony. However, you must consider testimony by
the accused wherein he denied the specific allegations, the spe-
cific charged conduct alleged in the Specification of Charge I.
Any questions from any of the court members on that instruc-
tion?

A member asked if they were to disregard Appellant’s testimony that “it
was consensual” or just disregard the portion that addressed CP’s sexual ori-
entation. The military judge replied, “Both,” and gave this explanation:

So any suggestion or implication regarding [CP]’s sexual orien-
tation is to be disregarded, and any testimony with regard to the
sexual contact that was described, the hug, et cetera, that was
as consensual, disregard that. However, do not disregard [Ap-
pellant’s] flat denial that the alleged misconduct that’s articu-
lated in the Specification of Charge I, his denial that that oc-
curred. That, you absolutely must consider. Is that clear from all
the court members? I'm getting an affirmative nod.

The findings instructions given after the close of evidence further directed
the members not to draw negative inferences from the military judge striking
portions of Appellant’s testimony.2” While noting Defense’s objection to the

27 The instruction read:

During the testimony of the accused, I instructed you to disregard por-
tions of [Appellant]’s testimony. The fact that the Court instructed you
to disregard portions of [Appellant]’s testimony should in no way be
considered by you when evaluating the accused’s testimony. You will
not draw any inference adverse to the accused from the fact that the
Court instructed you to disregard a portion of his testimony.

Judge Meginley’s dissent finds the remaining specification of Charge II and Specifica-
tion 5 of Charge III must be set aside without prejudice, concluding Appellant’s credi-
bility was manifestly impacted by the military judge’s instruction to the members. We
are not persuaded Appellant should be entitled to such an indiscriminate windfall.
Even Appellant has not challenged the evidentiary sufficiency of these convictions on
grounds that part of his testimony was stricken. The limiting instruction does not
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court giving a curative instruction as a remedy for the challenged testimony,
the military judge sought inputs from counsel for both parties on the language
of the instructions and the Defense offered none.2®

5. Law

We review a military judge’s ruling that excludes evidence under Mil. R.
Evid. 412 for an abuse of discretion. United States v. Erikson, 76 M.J. 231, 234
(C.A.A.F. 2017) (citation omitted). A military judge abuses his or her discretion
when the military judge’s “findings of fact are clearly erroneous, the court’s
decision is influenced by an erroneous view of the law, or the military judge’s
decision on the issue at hand is outside the range of choices reasonably arising
from the applicable facts and the law.” United States v. White, 80 M.dJ. 322, 327
(C.A.AF. 2020) (quoting United States v. Miller, 66 M.J. 306, 307 (C.A.A.F.
2008)). “The abuse of discretion standard is a strict one, calling for more than
a mere difference of opinion. The challenged action must be ‘arbitrary, fanciful,
clearly unreasonable, or clearly erroneous.” United States v. White, 69 M.d.
236, 239 (C.A.A.F. 2010) (quoting United States v. Lloyd, 69 M.J. 95, 99
(C.A.AF. 2010)).

Under Mil. R. Evid. 412, evidence of an alleged victim’s sexual predisposi-
tion and evidence that an alleged victim engaged in other sexual behavior is
generally inadmissible. Mil. R. Evid. 412(a). ““Sexual behavior’ includes any
sexual behavior not encompassed by the alleged offense,” and “sexual predis-
position’ refers to an alleged victim’s mode of dress, speech, or lifestyle that
does not directly refer to sexual activities or thoughts but that may have a
sexual connotation for the factfinder.” Mil. R. Evid. 412(d).

Our superior court has long held that the burden is on the defense to over-
come Mil. R. Evid. 412’s general rule of exclusion by demonstrating an excep-
tion applies. See, e.g., United States v. Carter, 47 M.J. 395, 396 (C.A.A.F. 1998)
(citation omitted); see also United States v. Fox, 24 M.dJ. 110, 112 (C.M.A. 1987)
(“When the defense seeks to present evidence which is subject to the exclusion-
ary provisions of Mil. R. Evid. 412, it must clearly demonstrate that the prof-
fered evidence is relevant, material, and favorable to its case” (citations omit-
ted) (citing Mil. R. Evid. 412 in a pre-2016 edition of the MCM)). One exception

reach Appellant’s testimony on any offense other than abusive sexual contact of CP,
and it directed the members to draw no adverse inference when evaluating Appellant’s
testimony. In the absence of evidence to the contrary, we presume members follow a
limiting instruction. Taylor, 53 M.dJ. at 198 (citations omitted).

28 The military judge asked the Defense, “other than your previously lodged objections
[to striking Appellant’s testimony], [does the Defense have] anything further to add on
this particular instruction?” Civilian defense counsel replied, “No, because my objec-
tion is overriding that.”
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provides that evidence of specific instances of sexual behavior by the alleged
victim with respect to the accused is admissible if offered by the accused to
prove consent. Mil. R. Evid. 412(b)(1)(B). Another exception to this rule is when
exclusion of the evidence would violate an accused’s constitutional rights. Mil.
R. Evid. 412(b)(1)(C).

In order to show that the exclusion of evidence would violate an accused’s
constitutional rights, the defense must show that the evidence is relevant, ma-
terial, and favorable to his defense, “and thus whether it is necessary.” Id. at
222 (quoting United States v. Williams, 37 M.J. 352, 361 (C.M.A. 1993) (inter-
nal quotation marks omitted)). The term “favorable” means the evidence is “vi-
tal.” United States v. Smith, 68 M.dJ. 445, 448 (C.A.A.F. 2010). Moreover, the
probative value of the evidence must outweigh the dangers of unfair prejudice
under a Mil. R. Evid. 403 analysis. United States v. Gaddis, 70 M.J. 248, 256
(CA.A.F. 2011). Military judges have “wide discretion” in applying the Mil. R.
Evid. 403 balancing test; however, military judges are afforded less deference
when they do not explain their analysis on the record, and we give them no
deference when they do not conduct the analysis at all. United States v. Manns,
54 M.dJ. 164, 166 (C.A.A.F. 2000).

6. Analysis

At the outset, we reject Appellant’s argument in this appeal that the only
time a military judge is permitted to strike an accused’s testimony is under
circumstances described in Mil. R. Evid. 301(e)(1). That rule allows a military
judge to strike the direct testimony of a witness in whole or in part if the wit-
ness asserts a privilege against self-incrimination during cross-examination.
We decline Appellant’s invitation to interpret this or any other rule of evidence
to prohibit a military judge from striking testimony under different circum-
stances such as in this case. Military Rule of Evidence 412, like other rules of
evidence that have procedures to determine admissibility, do not provide a
remedy when counsel introduce evidence without objection by opposing coun-
sel, and without first abiding by those procedures.?® The rules assume compli-
ance, and not contravention.

More generally, the central point of Appellant’s objection at trial and on
appeal is that the military judge violated Appellant’s right to testify in his own

29 See, e.g., Mil. R. Evid. 104, Preliminary questions; Mil. R. Evid. 513(e), Procedures to
Determine Admissibility of Patient Records or Commaunications; Mil. R. Evid. 514(e),
Procedures to Determine Admissibility of Victim Records or Communications. But see
Mil. R. Evid. 302(d), Noncompliance by the Accused (concerning mental examination of
an accused).
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defense. Appellant also attacks the constitutionality of Mil. R. Evid. 412.30 The
conduct of Appellant’s direct examination brings more than a few concerns to
mind, but the constitutionality of Mil. R. Evid. 412 as applied here is not one
of them. We are not persuaded to the view that the rule cannot be allowed to
reach an accused who is both the source and proponent of a witness’s sexual
behavior and predisposition. Our first instinct when an accused wants to tes-
tify about such matters in front of the members is to ensure counsel abides by
the rule’s procedures to determine admissibility. Mil. R. Evid. 412(c). That was
also the military judge’s reaction when Appellant’s testimony drew an objec-
tion from the SVC. When evidence that is within the scope of Mil. R. Evid. 412
comes before the members, we can understand that a military judge’s last im-
pulse would be to dispense with the rule.

A suitable place to begin our analysis is with Appellant’s testimony; how-
ever, both Appellant at trial and our dissenting colleague, Judge Meginley, look
to a much earlier point in the trial, which is where we, too, readily go. On direct
examination in the Prosecution’s case, CP testified about the first time when
Appellant touched him sexually. Trial counsel then directed CP to tell the
members “what happened” next. CP could have answered by relating at once
how the incident happened again, but instead he told the members that he
remembered a conversation. He recalled telling Appellant “sorry” because in
CP’s own words, “I'm not into you. I'm not into that or anything like that.” Trial
counsel’s next question did not ask CP to elaborate or explain what he said,
but simply asked CP to describe “how” the incident “happened again.”

Even if we assume, as Appellant now claims, that CP’s testimony opened
the door to allow Appellant’s testimony that challenged CP’s exclusive hetero-
sexuality,3! the Defense did not make a timely objection or motion to strike
CP’s testimony as outside the scope of what was allowed by the military judge’s

30 Appellant argues in this appeal that the military judge “invented a requirement for
[Appellant] to submit to questioning which is violative of the Constitution and is not
contained within [Mil. R. Evid. 412] and created a remedy violative of the Constitution
and not contained within any rule, striking [A]ppellant’s direct testimony.” Citing
United States v. Gaddis, 70 M.J. 248, 250 (C.A.A.F. 2011), Appellant argues his “right
to present constitutionally required evidence cannot bow to any concern under Mil. R.
Evid. 412 about the privacy interests of the alleged victim.”

31 “Tt is well settled that the function of rebuttal evidence is to explain, repel, counteract
or disprove the evidence introduced by the opposing party.” United States v. Banks, 36
M.J. 150, 166 (C.A.A.F. 1992) (citations omitted). “The scope of rebuttal is defined by
evidence introduced by the other party.” Id. (citations omitted).
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Mil. R. Evid. 412 ruling.?2 Nor did the Defense ask for a closed-session Mil. R.
Evid. 412 hearing as it said it would in pretrial motion practice if CP testified
“along the line of, T’'m heterosexual, I would never do this,” or T'm straight,
that’s why I wouldn’t do that[ ].”” Early in the trial, the military judge ruled,
“if the [G]lovernment does open the door to such rebuttal or impeachment, then
it may become relevant. And, again, we’ll address that also in a[n Article]
39(a)[, UCMJ,] setting if the defense believes that door is open.” (Emphasis
added). We decline Appellant’s suggestion that the Defense was free to rebut
CP’s testimony and disregard both the military judge’s ruling and Mil. R. Evid.
412, which the Defense claimed for the first time that CP implicated when Ap-
pellant himself implicated the rule and drew an objection. The military judge
correctly understood that an alleged victim’s sexual orientation could become
relevant such that its exclusion would violate the constitutional rights of an
accused. Given the Defense’s failure to object or request a Mil. R. Evid. 412
hearing, and Appellant’s choice not to be subject to cross-examination on the
topic outside the presence of the members, the military judge never ruled on
this Mil. R. Evid. 412 issue.

Appellant maintains his argument at trial that it was error for the military
judge to require Appellant to submit to questioning in a closed Mil. R. Evid.
412 hearing as an alternative to striking parts of his testimony. This is so, he

32 Much later in the trial, after the close of evidence and during a discussion about the
military judge’s proposed findings instructions, the Defense moved to strike CP’s tes-
timony “with regard to the statements that [CP] made in the hotel room.” Among the
reasons the military judge gave when he denied the motion was that “those matters
were admitted without objection.” Although not raised as an assignment of error, we
find no abuse of discretion, much less plain error. “Where an appellant has not pre-
served an objection to evidence by making a timely objection, that error will be for-
feited in the absence of plain error.” United States v. Knapp, 73 M.J. 33, 36 (C.A.A.F.
2014) (quoting United States v. Brooks, 64 M.dJ. 325, 328 (C.A.A.F. 2007)) (citing Mil.
R. Evid. 103(d)) (“To be timely, an objection must normally be made before the answer
is given, although some federal courts have permitted objections or motions to strike
immediately after the answer.”). There is no reason Appellant could not have objected
at the time CP gave that testimony, which would have allowed the military judge to
consider any necessary corrective action. Instead, Appellant waited until after the mil-
itary judge ruled against Appellant’s attempt to admit Mil. R. 412 evidence in his tes-
timony to seize for the first time on the point that CP’s testimony should have been
excluded. Doing so rendered the motion to strike untimely and even more difficult to
excuse under plain error review. The plain error doctrine “is to be used sparingly, solely
in those circumstances in which a miscarriage of justice would otherwise result.”
United States v. Fisher, 21 M.J. 327, 328-29 (C.M.A. 1986) (quoting United States v.
Frady, 456 U.S. 152, 163 n.14 (1982)).
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explains, because “Appellant’s direct testimony already established the rele-
vance of his testimony.” Even if there was some question in the military judge’s
mind about its relevance, Appellant contends on appeal that the military judge
erred because he should have treated his testimony as a proffer, which is not
subject to cross-examination. Appellant explains that “[c]lontrary to the mili-
tary judge’s ruling,” and citing United States v. Sanchez, 44 M.J. 174 (C.A.A.F.
1996), a proffer under Mil. R. Evid. 412 “is not tested by direct and cross-ex-
amination, and all balancing under the Constitution or under the Rules of Ev-
idence must be tilted in the proponent’s favor,” id. at 178. Reasoning that trial
counsel’s cross-examination of an accused is limited to the scope of testimony
on direct, Appellant argues the military judge erred because it was permissible
for trial counsel to cross-examine Appellant in the presence of the members
about “the circumstances immediately surrounding the charged sexual trans-
action” with CP in Appellant’s hotel room without a Mil. R. Evid. 412 hearing.

Resolution of this appeal does not require this court to decide whether the
military judge erred in failing to consider Appellant’s testimony before the
members as a proffer—when he made no offer of proof—or if Appellant’s testi-
mony at issue was admissible under the rule. Rather, our determination
whether the military judge erred principally turns on whether Appellant’s tes-
timony implicated Mil. R. Evid. 412 and the procedures the military judge was
required to follow. We find that it did.

The essence of Appellant’s assignment of error is that the military judge
erred by failing to excuse the Defense’s noncompliance with procedures that a
party must follow before evidence subject to Mil. R. Evid 412 may be admitted
at trial. But in the case under review, it is Appellant who shouldered a burden
to prove to the military judge’s satisfaction and preserve for the record that
evidence of CP’s other sexual behavior and sexual predisposition overcame the
“generally inadmissible” standard articulated in Mil. R. Evid. 412(a). The plain
language of Mil. R. Evid. 412 applies to “evidence of specific instances of sexual
behavior by the alleged victim . . . offered by the accused to prove consent . ...”
Mil. R. Evid. 412(b)(1)(B) (emphasis added). The procedures to determine ad-
missibility of Mil. R Evid. 412 evidence require written notice at least five days
before entry of pleas provided to the military judge, opposing party, and alleged
victim. Mil. R Evid. 412(c)(1). Before admitting Mil. R. Evid. 412 evidence, “the
military judge must conduct a hearing, which shall be closed,” and in a case
before members, “the military judge shall conduct the hearing outside the pres-
ence of the members.” Mil. R. Evid. 412(c)(2).

Civilian defense counsel’s suggestive questioning of Appellant, together
with Appellant’s responses, were heavily laden with evidence of CP’s sexual
behavior and predisposition. Appellant explained that after CP entered Appel-
lant’s hotel room there was consensual hugging and the two lay down together
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on the bed. He conveyed that CP consented to Appellant touching his leg. Ap-
pellant also conveyed it was sexual because at the same time he put his hand
on CP’s thigh they “discuss[ed their] preferences.” Appellant acknowledged ci-
vilian defense counsel’s leading question about CP’s conduct with Appellant up
to that point was “a progression of sexualized interaction” between them. After
civilian defense counsel again posed leading questions to Appellant, twice in
succession, each suggesting that Appellant’s contact with CP was “sexualized,”
Appellant was asked if the conduct felt “natural.” Appellant said it did. His
responses to suggestive questioning did not just disclose sexual behavior at-
tributable to CP that implicated CP’s sexual predisposition to engage in male-
on-male sexual acts, it went further. Appellant said that CP had both men and
women come on to him, and that was when the SVC objected. Curiously, even
before this line of questioning drew an objection, the civilian defense counsel
himself implicated CP’s sexual history with this statement that he set in a
question posed to Appellant: “I'm not going to get into details of what’s going
on in the details of his [CP’s] personal life.”

The inference from this line of questioning was clear: CP consented to the
conduct in Appellant’s hotel room because he was either gay or bisexual, which
plainly put the burden on Appellant as the source and proponent of “evidence
of specific instances of sexual behavior by the alleged victim . . . offered by the
accused to prove consent . . ..” Mil. R. Evid. 412(b)(1)(B) (emphasis added). We
conclude the military judge did not abuse his discretion in finding that Appel-
lant’s testimony implicated Mil. R. Evid. 412. Significantly, civilian defense
counsel’s questioning of Appellant elicited evidence that CP had a predisposi-
tion to engage in male-on-male sexual conduct, a matter which the Defense
initially gave notice of its intent to pursue and then affirmatively abandoned
before trial on the merits. There are ample bases to support the military judge’s
conclusion. The rule plainly embraces an alleged victim’s sexual predisposi-
tion, Mil. R. Evid. 412(a), which is defined to mean “an alleged victim’s . . .
lifestyle that does not directly refer to sexual activities or thoughts but that
may have a sexual connotation for the factfinder.” Mil. R. Evid. 412(d); see also
Mil. R. Evid. 404(a)(2)(B) (accused may offer an alleged victim’s pertinent trait
“[s]ubject to the limitations in Mil. R. Evid. 412”). Civilian defense counsel him-
self implicated the rule when he told Appellant in front of the members that
he was not going to delve into what was going on in CP’s personal life.

Because Appellant’s testimony about CP’s sexual predisposition plainly im-
plicates the rule, we need not decide whether the military judge erred in find-
ing that Appellant’s account of mutually consensual hugging, lying in bed, and
Appellant touching CP on the leg, are similarly within its reach. However, we
note Appellant’s suggestion that these acts are outside the scope of the rule
because they are “res gestae” to the alleged offense leans heavily for support
on United States v. Gaddy, No. ARMY 20150227, 2017 CCA LEXIS 179, at *5
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(A. Ct. Crim. App. 20 Mar. 2017) (unpub. op.) (finding conduct “inexorably in-
tertwined with the alleged offense itself . . . is not ‘other sexual behavior,” but
... part of the res gestae of the offense” (quoting Mil. R. Evid. 412(a)(1))). But
Gaddy is not controlling authority in our jurisdiction,? and the question of
whether and under what circumstances an alleged victim’s sexual behavior
may be “res gestae” was not properly before the military judge, and is unnec-
essary to answer here assuming it is properly before this court now.3

We conclude the military judge did not abuse his discretion by presenting
the two options to the Defense. These options were predicated on the military
judge’s ruling that he would strike Appellant’s testimony about CP’s sexual
behavior and predisposition unless Appellant complied with the rule. We reach
the conclusion that the options given to the Defense, and the ruling on which
they were founded, was not an abuse of discretion for the following reasons.

First, Appellant miscasts the issue as one of constitutional dimension, ar-
guing that the military judge erred because he “conditioned Appellant’s right
to testify in open court on prior adverse questioning in a closed hearing.”35 But
Appellant was not compelled to be a witness against himself. He affirmatively
waived his right to remain silent and voluntarily took the witness stand in his
own defense. Once an accused elects to testify, “[h]e cannot reasonably claim
that the Fifth Amendment[36] gives him . . . an immunity from cross-examina-
tion on the matters he has himself put in dispute.” Brown, 356 U.S. at 155-56.
Appellant had “no right to set forth to the [members] all the facts which tend

33 At trial, the civilian defense counsel liberally cited the summary disposition opinion
of the United States Army Court of Criminal Appeals in United States v. Gaddy, ARMY
20150227, 2017 CCA LEXIS 179, at *5 (A. Ct. Crim. App. 20 Mar. 2017) (unpub. op.)
(mem.). Appellant’s briefs in support of his assignments of error and reply to the Gov-
ernment’s answer similarly rely on Gaddy as if it were legal precedent and binding.
However, an opinion must meet two requirements to be considered stare decisis. First,
it must be decided by this court or a superior court within our hierarchical jurisdiction.
Second, if the condition of jurisdiction has been met, the decision must have been pub-
lished in an official reporter, such as West’s Military Justice Reporter.

34 Appellant denied he committed the acts underlying the charged offense involving
CP. There may be merit to the Government’s assertion that if the circumstances were
as Appellant believed them to be, then Appellant’s testimony was not “res gestae,” but
“other sexual behavior” requiring compliance with Mil. R. Evid. 412.

35 Appellant’s brief in support of this assignment of error similarly claims, “Neither
Mil. R. Evid. 412 nor any other rule of evidence or procedure requires or permits a
‘dress rehearsal’ of cross-examination of the accused in a Mil. R. Evid. 412 hearing.”

36 U.S. CONST. amend. V.

51


1384843472A
Highlight


United States v. Washington, No. ACM 39761

in his favor without laying himself open to a cross-examination upon those
facts.” Id. at 155 (quoting Fitzpatrick v. United States, 178 U.S. 304, 315
(1900)).

Second, and related, once Appellant waived his right to remain silent under
the Fifth Amendment and presented evidence of Mil. R. Evid. 412 matters that
his counsel “specifically instructed” him not to get into—at the same time
guided by counsel’s own questions and statements that implicated the rule—
the military judge had no duty to sua sponte entertain a proffer and indulge
the Defense’s concern that Appellant avoid cross-examination on a disputed
matter.3” Appellant had no right to “take the stand to testify in h[is] own behalf
and also claim the right to be free from cross-examination on matters raised
by h[is] own testimony on direct examination.” Brown, 356 U.S. at 156.

Third, the military judge did not err in his reasoning, finding that “[a]llow-
ing the accused to present a theory of defense while preventing the [G]overn-
ment to challenge that theory, violates the fundamental notions of fairness.”
The implication from Appellant’s testimony was that (a) CP consented to the
conduct that led up to the charged offense; (b) CP did not reject Appellant’s
sexual advances; and, therefore, (c) CP was not in a committed heterosexual
relationship at the time of the alleged offense. We agree Appellant’s testimony
planted the seed that CP fabricated his testimony because he did not want his
girlfriend to know he had homosexual tendencies or was struggling with ho-
mosexual tendencies. The military judge did not abuse his discretion by allow-
ing trial counsel the opportunity to stop that seed from taking root by requiring
Appellant to testify at a Mil. R. Evid. 412 hearing as a predicate to cross-ex-
amination by the trial counsel about the implications of Appellant’s testimony
on direct examination.

Fourth, the military judge did not err by calling for Appellant to comply
with the Military Rules of Evidence. Before trial counsel was allowed to con-
front Appellant in open court about his version of what happened in the hotel
room, or recall CP to rebut Appellant’s testimony, the military judge had a duty
to conduct a closed hearing to adduce the possible evidence and balance the
interests at issue. See Mil. R. Evid. 412(c)(2), (3); Mil. R. Evid. 403. At that

37 “An ‘offer of proof” is a concise statement by counsel setting forth the substance of
the expected testimony or other evidence.” MCM, App. 22, at A22-3 (emphasis added).
Appellant cites no authority, and we are aware of none, that allows an accused to tes-
tify on a contested matter, and then invoke proffer as a shield from cross-examination.
Even if Appellant had asked the military judge to consider his testimony before mem-
bers as the equivalent of a proffer, we are dubious the military judge would have
abused his discretion or committed plain error by denying the request. We are simi-
larly dubious there is merit to Appellant’s contention that a military judge has a sua
sponte duty to treat testimony, much less unchallenged testimony, as a proffer.
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hearing, CP had a right to attend, to be heard, and to be heard through counsel.
Mil. R. Evid. 412(c)(2). Because evidence of CP’s sexual predisposition and
other sexual behavior was put in dispute by Appellant himself, the military
judge did not err when he offered a remedy that conditioned admissibility of
this evidence on Appellant’s compliance with the provisions of Mil. R. Evid.
412.

Fifth, and related, as revealed by Appellant’s testimony on direct examina-
tion, Appellant was both the source and proponent of the disputed evidence. It
was Appellant’s burden to show that an exception to the rule applied. Military
Rule of Evidence 412 is a rule of exclusion. United States v. Banker, 60 M.d.
216, 221-22 (C.A.A.F. 2004). The burden was on Appellant as the “proponent
of the evidence to demonstrate why the evidence [was] admissible.” Id. at 223
(citing United States v. Greaves, 40 M.J. 432, 438 (C.M.A. 1994) (additional
citations omitted)). This he did not do, and Appellant affirmatively waived the
opportunity after the fact.

Sixth and finally, it is the military judge and not the parties who must de-
cide whether evidence is admissible under Mil. R. Evid. 412. The question
whether evidence implicates the rule is a question of law to be decided by the
military judge when raised sua sponte or by a party. To the extent Appellant
claims the rule was inapplicable to his testimony, that claim may be a relevant
consideration but it is not dispositive. To hold otherwise would effectively give
a party control whether the members are allowed to consider evidence subject
to Mil. R. Evid. 412.

For the foregoing reasons, we conclude the military judge did not abuse his
discretion. In reaching this result, the court recognizes that “restrictions of a
defendant’s right to testify may not be arbitrary or disproportionate to the pur-
poses” that other legitimate interests in the criminal process “are designed to
serve.” Rock v. Arkansas, 483 U.S. 44, 55-56 (1987) (citing Chambers v. Mis-
sissippi, 410 U.S. 284, 295 (1973) (“[TThe right to confront and to cross-examine
1s not absolute and may, in appropriate cases, bow to accommodate other legit-
imate interests in the criminal trial process.”)); see also United States v. West,
27 M.d. 223, 225 (C.A.A.F. 1988) (“[T]he right of an accused to present evidence
in his defense must still yield to ‘established rules of procedures and evidence
designed to assure both fairness and reliability in the ascertainment of guilt or

”y

innocence.”). To the extent Appellant claims his constitutional right to present
evidence trumped the countervailing interests of Mil. R. Evid. 412, we disa-
gree. The military judge’s ruling and the remedy he directed to address Appel-
lant’s noncompliance were to comply with the rule or have the portion of his

testimony that implicated the rule stricken.
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Assuming the military judge’s ruling restricted Appellant’s Sixth Amend-
ment right to testify in his own defense, we are convinced the options he pre-
sented to Appellant were not arbitrary or disproportionate to the rule’s pur-
pose. Our duty in the face of a “denial or significant diminution” of an Appel-
lant’s right to testify in his own defense “requires that the competing interest
be closely examined.” Chambers, 410 U.S. at 295 (citing Berger v. California,
393 U.S. 314, 315 (1969)). Towards this end, Mil. R. Evid. 412 procedures re-
quired the military judge to ensure any admitted evidence of CP’s sexual be-
havior or predisposition was relevant, and that its probative value outweighed
the danger of unfair prejudice to CP’s privacy. Mil. R. Evid. 412(c)(3). For the
reasons given, we find the military judge presented a cogent and proportionate
choice to Appellant and did not unlawfully infringe upon Appellant’s right to
testify in his own defense. Under the circumstances, the military judge did not
abuse his discretion in excluding part of Appellant’s testimony.

D. Timeliness of Post-Trial Processing and Appellate Review

Appellant’s court-martial ended when he was sentenced on 13 April 2019.
The convening authority took action 130 days later on 21 August 2019.38 Ap-
pellant contends that relief is warranted because the days that elapsed be-
tween sentencing and action exceeded the 120-day threshold for a presump-
tively unreasonable post-trial delay that the CAAF established in United
States v. Moreno, 63 M.J. 129, 142 (C.A.A.F. 2006). In addition, although not
raised by Appellant, we consider the issue of timely appellate review. We are
not persuaded that Appellant is entitled to relief.

1. Law

Whether an appellant has been deprived of his due process right to speedy
post-trial and appellate review, and whether constitutional error is harmless
beyond a reasonable doubt, are questions of law we review de novo. United
States v. Arriaga, 70 M.J. 51, 56 (C.A.A.F. 2011) (citing Moreno, 63 M.dJ. at 135
(C.A.A.F. 2006)).

When the convening authority does not take action within 120 days of the
completion of trial, the delay is presumptively unreasonable. Moreno, 63 M.d.
at 142. A presumption of unreasonable delay also arises when appellate review

38 Appellant had the right to submit matters to the convening authority, R.C.M.
1105(a), which the convening authority was required to consider before taking action.
R.C.M. 1107(b)(3)(A)(@ii). Additionally, each victim had a right to submit a written
statement, R.C.M. 1105A, which the convening authority was required to consider as
well. R.C.M. 1107(b)(3)(A)(iv). Nonetheless, the convening authority was powerless to
change the result of trial or take any action other than to approve the adjudged find-
ings, Article 60(c)(3)(A), UCMJ, 10 U.S.C. §860(c)(3)(A), and sentence, Article
60(c)(4)(A), 10 U.S.C. § 860(c)(4)(A), as adjudged.
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1s not completed and a decision is not rendered within 18 months of the case
being docketed with a Court of Criminal Appeals. Id. If there is a Moreno-based
presumption of unreasonable delay or an otherwise facially unreasonable de-
lay, we examine the claim under the four factors set forth in Barker v. Wingo,
407 U.S. 514, 530 (1972): “(1) the length of the delay; (2) the reasons for the
delay; (3) the appellant’s assertion of the right to timely review and appeal;
and (4) prejudice.” Moreno, 63 M.dJ. at 135 (citations omitted). Moreno identi-
fied three types of prejudice arising from post-trial processing delay: (1) op-
pressive incarceration; (2) anxiety and concern; and (3) impairment of ability
to present a defense at a rehearing. Id. at 138-39 (citations omitted).

“We analyze each factor and make a determination as to whether that fac-
tor favors the Government or the appellant.” Id. at 136 (citation omitted).
Then, we balance our analysis of the factors to determine whether a due pro-
cess violation occurred. Id. (citing Barker, 407 U.S. at 533 (“Courts must still
engage in a difficult and sensitive balancing process.”)). “No single factor is
required for finding a due process violation and the absence of a given factor
will not prevent such a finding.” Id. (citation omitted). However, where an ap-
pellant has not shown prejudice from the delay, there is no due process viola-
tion unless the delay is so egregious as to “adversely affect the public’s percep-
tion of the fairness and integrity of the military justice system.” United States
v. Toohey, 63 M.dJ. 353, 362 (C.A.A.F. 2006).

Recognizing our Article 66(c), UCMdJ, authority, we also consider if relief
for excessive post-trial delay is appropriate even in the absence of a due process
violation. See United States v. Tardif, 57 M.J. 219, 221, 225 (C.A.A.F. 2002).

2. Timeliness of Post-Trial Processing

We determine there was no violation of Appellant’s right to due process and
a speedy post-trial review. Applying the first two Barker factors, we find the
length of the delay counts slightly in Appellant’s favor. The ten-day delay be-
yond the 120-day standard is presumptively unreasonable, see Moreno, 63 M.d.
at 142, but not excessive. The reasons for the delay count against Appellant.
Between adjournment and action, the Government compiled an eight-volume
record of trial that included a 1,175-page transcript. Post-trial processing was
slowed somewhat by a ten-day extension Appellant was granted to submit his
clemency matters.?® Applying the third and fourth Barker factors, Appellant

39 The convening authority’s staff judge advocate served Appellant with an authenti-
cated copy of the record of trial and the SJAR on 29 July 2019. Accordingly, Appellant’s
clemency submission was due ten days later on 8 August 2019. R.C.M. 1005(c)(1). Ap-
pellant’s trial defense counsel requested and was granted a ten-day extension, for good
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did not demand speedy post-trial processing and failed to show prejudice from
the delay. These factors favor the Government.

In this case, the prejudice analysis is determinative. Because Appellant
fails to demonstrate prejudice, and we find the length of the delay and the re-
maining factors are not so egregious as to impugn the fairness and integrity of
the military justice system, we find no violation of Appellant's Moreno due pro-
cess rights.

Recognizing our authority under Article 66(c), UCMdJ, we have also consid-
ered if relief for excessive post-trial delay is appropriate in this case even in
the absence of a due process violation. See Tardif, 57 M.dJ. at 225. After consid-
ering the factors enumerated in United States v. Gay, 74 M.J. 736, 744 (A.F.
Ct. Crim. App. 2015), aff'd, 75 M.d. 264 (C.A.A.F. 2016), we conclude that such
an exercise of our authority is not appropriate in this case.

3. Timeliness of Appellate Review

Appellant’s case was originally docketed with the court on 4 September
2019. The overall delay in failing to render this decision by 4 March 2021 is
facially unreasonable. See Moreno, 63 M.J. at 142. However, we determine
there has been no violation of Appellant’s right to due process and a speedy
appellate review. Analyzing the Barker factors, we find the delay is not exces-
sively long. After docketing, we granted five enlargements of time—four for
Appellant and one for the Government—for appellate counsel to prepare their
brief in support of the assignments of error, the answer, and the reply. Among
the reasons for the delay is the time required for Appellant to file his brief on
19 February 2020, and the Government to file its answer on 25 March 2020.
Appellant filed a reply on 14 April 2020. Additionally, this court’s review of
Appellant’s case generated three opinions and a lengthy and uncharacteristi-
cally complicated result.

In Appellant’s 13 March 2020 opposition to the Government’s motion for
enlargement of time to answer Appellant’s assignments of error, Appellant re-
quested timely appellate review pursuant to Moreno, 63 M.dJ. at 129. We treat
Appellant’s request as a demand for speedy appellate review. However, Appel-
lant has not pointed to any prejudice resulting from the presumptively unrea-
sonable delay, and we find none. Finding no Barker prejudice, we also find the
delay is not so egregious that it adversely affects the public’s perception of the
fairness and integrity of the military justice system. See Toohey, 63 M.J. at

cause, and Appellant submitted matters on 16 August 2019, two days before expiration
of the allotted extension of time.
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362. As a result, there is no due process violation. See id. In addition, we de-
termine that Appellant is not due relief even in the absence of a due process
violation. See Tardif, 57 M.J. at 223—24. Applying the factors articulated in
United States v. Gay, 74 M.J. 736, 744 (A.F. Ct. Crim. App. 2015), aff'd, 75 M.J.
264 (C.A.A.F. 2016), we find the delay in appellate review justified and relief
for Appellant unwarranted.

ITI. CONCLUSION

The findings of guilty to Charges I and II and their specifications are cor-
rect in law and fact, and affirmed. Article 66(c), UCMJ, 10 U.S.C. § 866(c). The
findings of guilty to Specifications 1 through 4 of Charge III are SET ASIDE
and those specifications are DISMISSED WITH PREJUDICE. The findings
of guilty to Specification 5 of Charge III and Charge III are SET ASIDE and
Specification 5 of Charge III and Charge III are DISMISSED WITHOUT
PREJUDICE to the Government’s right to reinstitute court-martial proceed-
ings against Appellant for the same offense. The sentence is SET ASIDE. The
case is returned to The Judge Advocate General for remand to an appropriate
convening authority who may order a rehearing as to Specification 5 of Charge
III and Charge III, and the sentence. Article 66(e), UCMJ, 10 U.S.C. § 866(e).
Thereafter, the record of trial will be returned to this court for completion of
appellate review under Article 66, UCMJ, 10 U.S.C. § 866.40

RICHARDSON, Judge (concurring in part, dissenting in part, and dissenting
in the result in part):

Ijoin Senior Judge Posch’s opinion resolving all issues save one: I find Spec-
ification 5 of Charge III both legally and factually sufficient. This case repre-
sents a close call, but not because it is questionable whether the Air Force has
a custom that officers shall not spend their weekends drinking and hanging
out with enlisted members in a purely unofficial capacity. This case is a close
call because the Government did not present clear testimony to prove the cus-
tom to the court members. However, considering the evidence in the light most
favorable to the Government, and drawing all reasonable inferences from that
evidence, I find the court members were provided enough evidence on all the
elements of Specification 5 of Charge III to find Appellant guilty.

40 Specification 3 of Charge II, to which the members returned a finding of not guilty,
alleged that Appellant touched another person’s “buttocks through the clothing . . .,”
but the court-martial order (CMO) described that Appellant touched the “buttocks
clothing . . .” thereby omitting the words “through the.” This error is also in the report
of result of trial. We direct publication of a corrected CMO to remedy the error.
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A. Military Equality

The elements of Specification 5 of Charge III, alleging fraternization in vi-
olation of Article 134, Uniform Code of Military Justice (UCMJ), 10 U.S.C.
§ 934, for which Appellant was convicted include the following: (1) Appellant
was a commissioned officer; (2) Appellant fraternized with three enlisted mem-
bers (Senior Airmen BC, AG, and AW) on terms of military equality by drink-
ing and socializing with them off-duty as equals; (3) Appellant then knew they
were enlisted personnel; (4) such fraternization violated a custom of the Air
Force that officers shall not fraternize with enlisted personnel on terms of mil-
itary equality; and (5) under the circumstances Appellant’s conduct was to the
prejudice of good order and discipline in the armed forces. See Manual for
Courts-Martial, United States (2016 ed.) (MCM), pt. IV, g 83.b.

Interacting on terms of military equality, as laid out in element (4) above,
1s at the heart of the offense of fraternization under Article 134, UCMJ.! It is
no wonder, then, that most social interactions between officers and enlisted
personnel in the Air Force are not done on terms of “military equality” and thus
do not satisfy this element. Even while having drinks with the vice wing com-
mander, for example, military subordinates will address her by rank or
“ma’am.” Officer and enlisted members may socialize; it is when all the ele-
ments are satisfied that social interactions are considered criminal under Ar-
ticle 134, UCMJ.

B. Contours of the Custom

Appellant would have us require testimony of the exact contours of the cus-
tom of the Air Force that prohibited the charged conduct in this case. Indeed,
civilian defense counsel asked Capt JB whether there was a “black and white”
custom.? Such is nearly impossible, as the minute details of any given relation-
ship cannot be predicted.? To be sure, we cannot sustain a conviction if we do

1 “The phrase ‘on terms of military equality’ is the ‘catch phrase’ that succinctly ex-
presses the wrongfulness of the conduct engaged in by an officer who ‘fraternizes’ with
an enlisted member.” United States v. Arthen, 32 M.J. 541, 545 (A.F. Ct. Crim. App.
1990) (citation omitted).

2 Custom can exist without being adopted into regulation. See United States v. Wales,
31 M.J. 301, 308 (C.M.A. 1990). Furthermore, as no regulation was admitted into evi-
dence, this case does not present the issue of whether the custom is “contrary to exist-
ing law or regulation.” Id.

3 Unlike in Wales, United States v. Fox, and United States v. Shamess, where the cus-
tom involved one act fairly easy to define—sexual intercourse—multiple potential acts
comprise the custom here. See United States v. Fox, 34 M.J. 99 (C.M.A. 1992); Wales,
supra; United States v. Shamess, No. ACM 39434, 2019 CCA LEXIS 339 (A.F. Ct. Crim.
App. 23 Aug. 2019) (unpub. op.).
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not know the “existence and nature” of the custom. United States v. Appel, 31
M.d. 314, 320 (C.M.A. 1990). Contrary to the interpretation in the lead opinion,
the United States Court of Appeals for the Armed Forces (CAAF) in United
States v. Fox did not require exact contours; instead it stated it has “a good
deal of sympathy with [the] appellant’s argument that [the paramour’s] testi-
mony, substantively, does very little to establish the nature and the perimeters
of any Air Force custom.” 34 M.J. 99, 103 (C.M.A. 1992).

Similarly, in an unpublished case cited by the majority, United States v.
Shamess, No. ACM 39434, 2019 CCA LEXIS 339, at *29 (A.F. Ct. Crim. App.
23 Aug. 2019) (unpub. op.), this court did not find the exact contours of the
custom must be identified. Rather, it compared the quality of the evidence to
that in Fox, finding the testimony “more concrete and specific as to the partic-
ular acts that constitute fraternization in the Air Force—i.e., sexual inter-
course or ‘sleeping together—than the ‘conclusory’ and ‘circuitous’ testimony
the court found inadequate in Fox, 34 M.dJ. at 101-03.” Id. (emphasis added).

C. Evidence of the Custom

This case presents no Sixth Amendment issue, unlike United States v.
Wales, 31 M.J. 301, 309 (C.M.A. 1990), as here, the Government was unsuc-
cessful in getting a portion of an Air Force instruction before the members. The
Government did, however, present witnesses, subject to cross-examination,
who provided some evidence about the charged custom. I do not find “the fact-
finder [was allowed] to make a determination that the custom exists without
any indication on the record as to what that custom is.” Id.

The members were provided some evidence from which they could find the
contours of the custom, starting with Appellant’s own testimony. When asked
whether in ROTC he was taught “this lesson to not fraternize with enlisted
Airmen in the way that you eventually did,” Appellant agreed “[they] covered
that curriculum at some point in ROTC.” (Emphasis added). Much of Captain
(Capt) JB’s testimony, as referenced in the lead opinion, focused on the point
of view of an individual officer, or additional custom imposed by command or
career field, and not the custom in the Air Force. Nevertheless, Capt JB’s tes-
timony highlighted that there was, in fact, a “borderline between fraterniza-
tion and/or being a good leader.” Here too “Appellant’s conduct crossed the line
separating acceptable acts of comradeship and social contact between officers
and enlisted individuals from improper socializing ‘on terms of military equal-
ity.” United States v. McCreight, 43 M.J. 483, 485 (C.A.A.F. 1996) (quoting
Manual for Courts-Martial, United States (1955 ed.), pt. IV, 9 83.b.(2)).

Even the Airmen with whom Appellant fraternized recognized Appellant’s
conduct was beyond the border of appropriate behavior of an officer to which
they were accustomed. Two of the three enlisted men with whom Appellant
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fraternized as alleged in Specification 5 testified they knew that they should
not be “hanging out” with an officer. They used descriptors such as “skeptical”
and “uncomfortable.” Based on their further testimony describing instances of
“hanging out” with Appellant, the members reasonably could find “hanging
out” with them regularly meant “drinking and socializing with them off-duty
as equals.”

When the military judge first ruled on the defense motion for a finding of
not guilty pursuant to Rule for Courts-Martial (R.C.M.) 917, he found the Gov-
ernment had not provided sufficient witness testimony regarding the custom
as required by Wales and United States v. Appel, 31 M.J. 314 (C.M.A. 1990).
Before he would “formally rule on the motion,” he gave the Government the
opportunity to reopen its case to cure the defect, citing R.C.M. 917, Discussion.
Capt JB testified that “it is a custom and a tradition” that “United States Air
Force [ ] officers shall not fraternize with enlisted persons on terms of military
equality” and such custom and tradition was, for him, “ingrained” starting in
ROTC. After Capt JB testified, the Government again rested its case and the
Defense immediately called its first witness. Nether the Defense nor the mili-
tary judge revisited the military judge’s informal ruling, and the military judge
ultimately put to the members the question of whether Appellant was guilty of
this offense.* One can presume both the military judge and civilian defense
counsel believed testimony from Capt JB was legally sufficient to support evi-
dence of the custom in this case.

D. Role of the Factfinder

While Wales requires a witness to testify about the custom, Wales does not
require the factfinder to ignore the other evidence presented in the case that is
relevant to the custom. Indeed, “a factfinder may permissibly conclude that the
same piece of evidence proves more than one element of a charged crime, so
long as this conclusion is reached independently with respect to each element.”
United States v. Norman, 74 M.J. 144, 150 (C.A.A.F. 2015).

The members could consider all the evidence presented on the merits, to
include (1) the Airmen knew officers and enlisted members should not hang
out in the way Appellant did with them, (2) the efforts Appellant took to keep
secret the close nature of his relationship with the enlisted members, and (3)
Appellant’s and Capt JB’s testimony about ROTC, including Appellant agree-
ing that ROTC instructors teach young officers not to interact with enlisted
members in the way Appellant did. Thus, the members could find the Govern-
ment proved, inter alia, the second and fourth elements of Specification 5 of

4 Rule for Courts-Martial 917(a) authorizes a military judge to enter a finding of not
guilty sua sponte.
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Charge III—that Appellant fraternized on terms of military equality with
three enlisted members by drinking and socializing with them off-duty as
equals, and that such fraternization violated the custom of the Air Force that
officers shall not fraternize with enlisted members on terms of military equal-
ity.

We do not require court members to be blank slates. The “factfinder should
consider the inherent probability or improbability of the evidence, using com-
mon sense and knowledge of human nature.” R.C.M. 918(c), Discussion. Here
it is helpful to analogize the role of the factfinder to determine whether there
was a custom and whether it was violated, to the determination of the fifth
element of Specification 5—whether the conduct was prejudicial to good order
and discipline. Similarly, we also can analogize cases considering the suffi-
ciency of evidence regarding discredit to the service to the sufficiency of evi-
dence of conduct prejudicial to good order and discipline. In United States v.
Littlewood, 53 M..J. 349 (C.A.A.F. 2000), the CAAF considered whether the mil-
itary judge erred by allowing the appellant’s commander to give his opinions
about the elements, including whether the conduct was prejudicial to good or-
der and discipline, service discrediting, and indecent. The CAAF ruled the mil-
itary judge erred, noting “the commander’s opinions as to the propriety of such
conduct in the military in general may not be matters outside the ken of the
average military judge or member.” Id. at 353.

Similarly, in United States v. Norman, the CAAF determined testimony
from a Marine police officer was not helpful to determine whether the appel-
lant’s conduct was service discrediting. 74 M.dJ. 144, 150 (C.A.A.F. 2015). In-
stead, it found a reasonable factfinder could consider the evidence introduced
at trial about how the offense occurred, as well as their own knowledge of the
appellant’s rank, sufficient to find the conduct service discrediting; that is, the
court members “could reason that the public would expect [the a]ppellant, a
noncommissioned officer who had been selected and promoted to the rank of
sergeant[ ] to exhibit competence and responsibility toward someone in his
care.” Id. at 151.

Certainly, court members may not use their own knowledge as a substitute
for relevant evidence presented at trial.> However, court members may make

5 Judge Cox considered this position in his dissenting opinion in Wales: “I do believe
that officers, court members, and military judges understand the distinctions between
acceptable and unacceptable conduct, and that they are competent to apply the ‘cus-
toms’ and ‘traditions’ of their respective services to the facts of a particular case. . ..
Obviously I have no serious dispute with the lead opinion regarding ‘proof of facts’ in
an Article 134 ‘fraternization case.” How does one prove a custom? I just disagree that
it needs to be proved when the facts are so abundantly clear as they are here.” Wales,
31 M.J. at 312-13 (Cox, J., dissenting).
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inferences based on evidence presented at trial. “[A] permissible inference as
to an essential element is constitutional if there is a ‘rational connection be-
tween the fact proved and the ultimate fact presumed. .. . [The] inference
[must not be] so strained as not to have a reasonable relation to the circum-
stances of life as we know them. .. .” United States v. Lyons, 33 M.J. 88, 90
(C.M.A. 1991) (citing Tot v. United States, 319 U.S. 463 (1943)) (additional ci-
tations omitted) (omissions and alterations in original). In Appellant’s case the
court members could consider the evidence presented relevant to the custom of
the Air Force, and make reasonable inferences therefrom based on “circum-
stances of life” as they know them, to find there was a custom of the Air Force
against officers regularly drinking and socializing with enlisted members off
duty as equals as charged in this case. Thus, I would find Appellant’s convic-
tion of Specification 5 of Charge III legally as well as factually sufficient.

MEGINLEY, Judge (concurring in part, dissenting in part, and dissenting in
the result in part):

I, too, join the lead opinion to the extent that it finds Appellant’s convictions
for Specifications 1 through 4 of Charge III (fraternization) legally insufficient,
sets aside the findings of guilty, and dismisses those specifications with preju-
dice.

At the same time, I disagree with the opinion of my colleagues who affirm
the findings of guilty to Charges I and II and their specifications because I find
the military judge abused his discretion in striking a portion of Appellant’s
testimony. Ultimately, I believe the military judge’s decision to strike portions
of Appellant’s testimony was clearly unreasonable and a clear abuse of his dis-
cretion. As such, I cannot determine whether Appellant received a fair trial.
Accordingly, I would set aside the findings of guilty to Charges I and II and
their specifications and dismiss Charges I and II and their specifications with-
out prejudice to the Government’s right to reinstitute court-martial proceed-
ings against Appellant for the same offenses. For the same reason outlined in
my opinion, I would set aside the findings of guilty to Specification 5 of Charge
IIT and Charge III, and would dismiss without prejudice Specification 5 of
Charge III and Charge III.

I agree with the facts articulated by Senior Judge Posch leading up to when
the military judge instructed the members to disregard portions of Appellant’s
testimony. However, where our opinions differ is on the notice of Mil. R. Evid.
412 evidence, and whether the collective failure of the parties to fully resolve
the issue, coupled with the military judge’s instruction (which told the mem-
bers to disregard Appellant’s testimony that the contact between himself and
CP prior to the charged conduct was consensual in nature), harmed Appellant’s
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credibility before the panel, raising doubt as to whether he was given a fair
trial. The lead opinion squarely places all the blame of the issues related to
Mil. R. Evid. 412 on Appellant’s counsel—which I conclude is not justified. As
the parties collectively created an extraordinary issue, an extraordinary rem-
edy should have been given—a declaration of a mistrial.

A. Mil R. Evid. 412, “Res Gestae,” and Notice

I see three key moments in this trial that culminated in the military judge’s
instruction on this issue: (1) when CP testified on direct examination that he
told Appellant “I'm not into you. I'm not into that or anything like that;” (2)
Appellant’s testimony about what physically occurred in the hotel room; and,
(3) Appellant’s testimony that CP “talked about, he had had men and women
come on to him before.” (Emphasis added).

Arguably, circuit trial counsel (CTC) opened the door to CP’s sexuality on
direct examination. Appellant subsequently testified that, after he had placed
his hand on CP’s thigh, CP “talked about, he had had men and women come on
to him before.” (Emphasis added). Immediately after this comment, CP’s spe-
cial victims’ counsel (SVC) objected, stating Appellant’s testimony was “getting
into [Mil. R. Evid.] 412.” The military judge held an Article 39(a), UCMJ, ses-
sion to discuss this situation, where ultimately the SVC withdrew the objec-
tion. The following exchange occurred:

MdJ: Okay. Alright, again, under the understanding that we will
not delve into any more [Mil. R. Evid.] 412 matters unless coun-
sel immediately calls for an Article 39(a)[, UCMJ,] session before
eliciting such testimony, okay?

CivDC: [Indiscernible word.], sir.

CTC: Well, I'm just going to put you on notice right now, that I
intend to ask questions that would delve into [Mil. R. Evid.] 412
territory on cross-examination.

MdJ: With regard to who?

CTC: With regard to [CP] based on this witness’s testimony so
far.

MdJ: Okay, well what we’ll do, is we’ll take the direct examination

CTC: Yes, sir.

MJ: ---- and then we’ll take that matter up in a closed session
under [Mil. R. Evid.] 412, and we’ll address those issues then.
I'm specifically just talking about any testimony that comes out
now in front of the members that implicates [Mil. R. Evid.] 412,
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there needs to be a[n Article] 39(a)[, UCMJ,] session to address
that first.

CTC: Yes, Your Honor.

MdJ: Okay.

SVC1: Your Honor?

MdJ: Yes?

SVC1: May I be heard for a moment?
MdJ: Yes.

SVC1: Would I be able to request between the two -- between
direct and cross-examination, an opportunity to discuss what’s
going to be discussed in cross-examination?

MdJ: Sure, we'll -- again, to the extent that any of this evidence is
implicated and we have a session in accordance with [Mil. R.
Evid.] 412, we will follow the rules contained -- you know, we’ll
follow the rules and procedures as it relates to [Mil. R. Evid.] 412
and I'll certainly give you all an opportunity to discuss.

Appellant was allowed to continue his direct examination, after which, in
another Article 39(a), UCMJ, hearing, CP’s SVC stated, “Based on what the
government counsel’s indicated that they would like to cross-examine on, I
have concerns about [Mil. R. Evid.] 412 information. I would just like a very
brief recess to find out what those questions are so I can be fully aware of what
information is going to be delved into.” The court then went into an Article
39(a), UCMJ, hearing to discuss the matter. During the closed hearing, CTC
stated,

I certainly don’t make any objection or stand on any position un-
der [Mil. R. Evid.] 412(c)(1)(a) about the necessity of notice. Not
in-so-far as the Court may have been surprised, but this trial
counsel foresaw this very real possibility. So, I'm prepared to
cross-examine in that regard. However, I do believe that the wit-
ness’s testimony or potential testimony concerning what was
told to him by [CP] at the time of this occurrence, we would offer

that under [Mil. R. Evid.] 412(b)(1)(b).

As such, (1) until the “men and women” comment, there was no objection
to Appellant’s testimony from CTC, SVC, or the military judge; (2) SVC did not
raise an issue with civilian defense counsel—he raised a concern with CTC and
where CTC wanted to go on cross-examination, apparently based on the “men
and women” comment, and (3) it appears CTC was only concerned about what
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CP told Appellant about CP’s sexuality, and not Appellant’s testimony leading
up to the charged offense.

With this in mind, I break Appellant’s testimony into two parts: the unob-
jected to, physical acts testified by Appellant (that he and CP hugged, laid on
the bed, and that he touched CP’s thigh), and whether those acts fall under
either of the two categories in Mil. R. Evid. 412(a): “(1) [e]vidence offered to
prove that any alleged victim engaged in other sexual behavior, or, (2) [e]vi-
dence offered to prove any alleged victim’s sexual predisposition.” Mil. R. Evid.
412(a); see United States v. Taylor, ARMY 20160744, 2018 CCA LEXIS 499 (A.
Ct. Crim. App. 16 Oct. 2018) (unpub. op.). The second question relates to infor-
mation provided by CP to Appellant regarding CP’s sexual predisposition.!

1. The Physical Acts

As to the first question, at trial and on appeal, the Defense cited United
States v. Gaddy, ARMY 20150227, 2017 CCA LEXIS 179 (A. Ct. Crim. App. 20
Mar. 2017) (unpub. op.) (mem.), rev. denied, 76 M.J. 430 (C.A.A.F. 2017), to
support the argument that “inextricably intertwined” behavior is not “other
sexual behavior” because it is part of the res gestae of the alleged offense. See
also Taylor, unpub. op. at *11. Appellant also cites United States v. Key, 71
M.d. 566 (N.M. Ct. Crim. App. 2012), rev. denied, 71 M.J. 452 (C.A.A.F. 2012),
in which our sister court stated, “Sexual behavior ‘includes any sexual behav-
ior, not encompassed by the alleged offense.” [Mil. R. Evid.] 412(d) (emphasis
added).”

Much has been made in this case regarding res gestae. The concept of res
gestae was seen in military practice last year in United States v. Robertson, No.
ACM 39061 (reh), 2020 CCA LEXIS 257 (A.F. Ct. Crim. App. 3 Aug. 2020) (un-
pub. op.). In Robertson, the military judge, ruling on a Mil. R. Evid. 413 matter,
found evidence relevant (for non-propensity purposes) specifically, “to show the
inter-related facts and circumstances of the alleged incident, or res gestae.” Id.
at *13. Regarding uncharged acts of misconduct, the court in Robertson noted
that our predecessor court explained:

Facts and circumstances surrounding an offense are always ad-
missible, whether or not they fall into the category of uncharged

! Even the military judge noted this distinction, stating,

I understand your argument on the res gestae, the hugging, the touch-
ing of the leg. We can debate whether or not that’s something that’s
required to be noticed specifically, or whether or not it’s in fact encom-
passed in the facts and circumstances of the offense. But, the alleged
victim’s sexual orientation is in fact a matter covered under [Mil. R.
Evid.] 412.
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misconduct. This type of evidence often has been termed “res
gestae.” It includes conduct, or misconduct not charged, which is
admissible because it is so closely intertwined with the offense
charged as to be part and parcel of that offense. . . . Evidence of
“res gestae” is always admissible both on the merits and during
presentencing proceedings regardless of the plea, subject only to
the balancing test prescribed by Mil. R. Evid. 403. United States
v. Keith, 17 M.J. 1078, 1079-80 (A.F.C.M.R. 1984) (citation omit-
ted); see also United States v. Thomas, 11 M.J. 388, 392-93
(C.M.A. 1981) (holding admission of uncharged res gestae acts
“can be justified in terms of preventing a gap in the narrative of
occurrences”).

“Res gestae evidence is vitally important in many trials. . . . It
enables the factfinder to see the full picture so that the evidence
will not be confusing and prevents gaps in a narrative of occur-
rences which might induce unwarranted speculation . . . .
United States v. Metz, 34 M.J. 349, 351 (C.M.A. 1992) (citations
omitted).

Id. at *18-19.

”»

Regarding the facts that CP and Appellant hugged, were lying on the bed,
and the touching of the thigh, military case law suggests that Appellant did
not have to provide notice as to these facts.2 These facts are all “inextricably
intertwined,” encompassed by CP’s allegation that Appellant’s alleged touch-
ing of CP’s penis. As these physical acts were “inextricably intertwined” with
the allegation, they were not “other sexual behavior” because they were part of
the res gestae of the alleged offense. I do not believe there is a requirement to
provide notice or have a hearing under Mil. R. Evid. 412. I believe this evidence
would have survived any Mil. R. Evid. 403 balancing test. See United States v.
Harrington, No. ACM 39223, 2018 CCA LEXIS 456 (A.F. Ct. Crim. App. 25
Sep. 2018) (unpub. op.), reversed on other grounds, ___ M.J. ___, No. 21-0025,
2021 CAAF LEXIS 434 (C.A.A.F. 6 May 2021) (where this court found error
when the military judge excluded events immediately preceding an alleged sex-
ual assault because the conduct was “with respect to the person accused,” per
Mil. R. Evid. 412(b)(1)(B)).

Even if notice and a hearing were required, the facts articulated by Appel-
lant regarding the res gestae would almost certainly have been admitted had a
Mil. R. Evid. 412 hearing occurred because they were relevant to the allegation.

2 Due to the lack of case law in our court on the issue of Mil. R. Evid. 412, I found case
law from our sister services to be informative and persuasive.

66


1384843472A
Highlight


United States v. Washington, No. ACM 39761

The problem of course is that the military judge wanted to have a hearing after
Appellant’s direct examination on the merits was complete and civilian defense
counsel indicated that his client, who was still on the stand, would not testify
in a hearing, and then return back to his direct examination. In this highly
unusual situation, once Appellant concluded his in-court direct examination,
the military judge could have held a hearing and made a ruling based on Ap-
pellant’s in-court testimony on these facts. This would have been reasonable
given CTC’s proffer that he was prepared to cross-examine Appellant on these
res gestae facts, as testified.

2. Sexual predisposition

I believe the issue of CP’s sexual predisposition allegedly discussed by CP
and Appellant would also be part of the res gestae, but, as this evidence falls
under Mil. R. Evid. 412(a)(2) (evidence offered to prove any alleged victim's
sexual predisposition), I view this as a much different issue. Military Rule of
Evidence 412 “is intended to ‘shield victims of sexual assaults from the often
embarrassing and degrading cross-examination and evidence presentations
common to sexual offense prosecutions.” United States v. Gaddis, 70 M.J. 248,
252 (C.A.A.F. 2011) (quoting Manual for Courts-Martial, United States, Anal-
ysis of the Military Rules of Evidence, A22-35 (2008 ed.)) (alteration omitted).?

3 See also United States v. Banker, where our superior court provided guidance on the
purpose of Mil. R. Evidence 412, stating,

[Mil. R. Evid.] 412 is modeled after Federal Rule of Evidence 412 [here-
inafter Fed. R. Evid.]. Like the federal rule, [Mil. R. Evid.] 412 was
intended to “safeguard the alleged victim against the invasion of pri-
vacy and potential embarrassment that is associated with public dis-
closure of intimate sexual details and the infusion of sexual innuendo
into the fact-finding process.” Manual for Courts-Martial, United
States (2002 ed.), Analysis of the Military Rules of Evidence [hereinaf-
ter Drafter's Analysis] at A22-36. “By affording victims protection in
most instances, the rule encourages victims of sexual misconduct to
institute and to participate in legal proceedings against alleged offend-
ers.” Notes of Advisory Committee on proposed 1994 amendment,
FR.E. 412, 28 U.S.C.S. Appx 412 at 87. [Mil. R. Evid.] 412 was in-
tended to protect victims of sexual offenses from the degrading and em-
barrassing disclosure of intimate details of their private lives while
preserving the constitutional rights of the accused to present a defense.

60 M.J. 216, 219 (C.A.A.F. 2004) (citations omitted). The United States Court of Ap-
peals for the Armed Forces further stated, “While evidence of a motive to fabricate an
accusation is generally constitutionally required to be admitted, the alleged motive
must itself be articulated to the military judge in order for him to properly assess the
threshold requirement of relevance.” Id., at 224.
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Civilian defense counsel provided notice under Mil. R. Evid. 412 that the De-
fense may get into CP’s sexual predisposition, but abandoned this line of evi-
dence in pretrial motions, with the caveat that if the Government opened the
door to questions of CP’s sexuality, they would revisit the issue (which they did
not). Civilian defense counsel’s notice indicates that even he realized questions
about CP’s sexuality could be a volatile issue.

Yet, the lead opinion implies it was the Defense’s burden to raise the issue
related to Mil. R. Evid. 412 and places the blame solely on the civilian defense
counsel for not filing notice, despite the fact that Mil. R. Evid. 412 applies to
the Government, as well as the Defense. I find this to be unfounded. In United
States v. Carista, 76 M.dJ. 511, 513 (A. Ct. Crim. App. 2017), rev. denied, 2017
CAAF LEXIS 595 (C.A.A.F. 7 Jun. 2017), in a header aptly titled “Goose and
Gander: Application of Mil. R. Evid. 412 to Government Evidence,” the Army
Court of Criminal Appeals stated,

By its own terms the rule clearly applies to both parties. See Mil
R. Evid. 412(c)(1) (“A party intending to offer evidence . . . .”).
Our superior court has likewise stated, if in dicta, that Mil. R.
Evid. 412 applies to both parties. United States v. Banker, 60
M.J. 216, 223 (C.A.A.F. 2004) (“[Mil. R. Evid.] 412(a)’s general
rape shield rule is applicable to both parties.”). Guided by the
plain language of the rule, our superior court’s prior decisions,
and the agreement of both parties at oral argument, we also
agree. This interpretation is also in alignment with the purpose
of the rule. Id. at 221 (The purpose of Mil. R. Evid. 412 is “to
protect alleged victims of sexual offenses from undue examina-
tion and cross examination of their sexual history.”) (emphasis
added). While a victim’s interests are often in accord with those
of the prosecution, such solidarity of purpose cannot be pre-
sumed. When a party intends to offer evidence of a victim’s sex-
ual behavior that is not part of the res gestae of the charged of-
fense, a victim’s privacy interest and the concurrent right to a
notice and a hearing are not diminished because the offering
party happens to be the government and not the defense.

I find the ACCA’s holding in Carista to be quite persuasive as applied to
Appellant’s case. The lead opinion states that civilian defense counsel’s “line of
questioning was clear: CP consented to the conduct in Appellant’s hotel room
because he was either gay or bisexual . . ..” There is no doubt civilian defense
counsel knew what he was doing, but to suggest that CTC, SVC, or the military
judge was surprised or ambushed by anything Appellant said is less than con-
vincing. CTC knew CP’s sexuality would be as much of an issue as did civilian
defense counsel, and when CP made his comments, opening a door to the issue,
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the Government had just as much an obligation to provide notice. CTC’s ques-
tioning of CP regarding his sexuality does not appear to be inadvertent; CTC
also asked several questions related to CP calling his girlfriend after the inci-
dent.*

CTC told the military judge that although he intended to raise evidence
based on Appellant’s testimony, he ultimately had “no concern” about Appel-
lant’s testimony, and chose not to stand on any position under Mil. R. Evid.
412 about the necessity of notice, stating, “Not in-so-far as the Court may have
been surprised, but this trial counsel foresaw this very real possibility.” (Em-
phasis added). Of course CTC saw this as a “real possibility”—and not only did
he open the door to it, he was prepared to make an issue out of it. CTC told the
military judge he wanted to “ask questions of [Appellant] of the specifics told
to him by CP during this period of time,” and later argued that he “vision[ed]”
Appellant saying that “CP told me that he and his girlfriend had messed
around with guys before.” The military judge summed up CTC’s explanation
by stating, “[CP] may have said something to the accused that led [him] to
believe the conduct would ultimately be consensual. And you would rebut that
with some other testimony.” CTC responded, “Exactly.”

Given that Appellant had not made any pretrial statements, CTC’s “vision”
was possibly based on information provided from other sources such as CP or
CP’s girlfriend. Other than Appellant saying, “At that time we’re talking about
different preferences. He relates to me that he and his girlfriend ----,” there
was scant testimony or inferences about CP’s sexual relationship with his girl-
friend during CP’s or Appellant’s testimony. Despite its questionable relevance
(even the military judge said he was struggling to find the relevance), it was
CTC who wanted to make the jump to explore CP’s relationship with his girl-
friend. The purpose of Mil. R. Evid. 412 is “to protect alleged victims of sexual
offenses from undue examination and cross examination of their sexual his-
tory,” but, it was CTC, based off his “vision” (and as the proponent of the evi-
dence), who was prepared to explore CP’s sexuality, in the middle of Appel-
lant’s testimony.

All parties were on notice of CP’s sexuality being an issue, but it took them
until after Appellant’s direct examination to make this an issue. CTC wanted
to cross-examine Appellant on Mil. R. Evid. 412 material, garnered as a result

4 Interestingly, when CP called his girlfriend, he did not tell her that Appellant had
touched his penis, only that Appellant “came on to me, tried to, like, kiss me and then
I told her I got out of there and called her.” CP then testified he did not go into detail
with his girlfriend about what happened, “because it didn’t come up. . . that wasn’t the
intention of my call. My call was to . . . vent . . . get my surprise out; just to have
someone to talk to.”
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of CTC’s own direct examination of CP. The military judge was faced with this
situation: (1) a CTC, who set up questioning with CP and discussions into his
sexuality; (2) an Appellant who completed his direct examination about what
happened in the hotel room without objection; (3) a CTC who then provided
notice to the court (in the middle of Appellant’s in court testimony) that he
wants a Mil. R. Evid. 412 hearing, based on questions related to CP’s sexuality;
and (4) a SVC who raised concerns, not based on Appellant’s testimony, but
based on CTC’s proffer. Even though the military judge struggled to find the
relevance of this line of questioning, he was prepared to put the issue of CP’s
sexuality squarely on Appellant. The military judge’s solution to this issue cre-
ated epic constitutional dilemmas for Appellant and compromised his right to
present evidence, right to testify, right to effective counsel, and right to remain
silent—all at once.

B. The Striking of Appellant’s Testimony

This brings me to the crux of this assignment of error. After Appellant
opted not to testify in a closed Article 39(a), UCMJ, session, outside the pres-
ence of the members, the military judge suggested to CTC that he could give
an instruction to the members to disregard the Appellant’s testimony as to the
“men and women” statement. CTC rejected this suggestion as he believed it
would compromise his cross-examination. Had the military judge done as
much, it i1s doubtful the court would be addressing this issue in this 78-page
opinion.

Subsequently, after hearing argument from both sides, the military judge
considered three options: (1) to declare a mistrial, which would allow the par-
ties to start over and address the Mil. R. Evid. 412 matters in a timely fashion,
but which he immediately dismissed as a drastic remedy as explained below;
(2) to exclude “some portion of” Appellant’s testimony; or (3) as stated in the
military judge’s own words, “[Appellant] gets to say what he wants on direct
and [Government] you can’t explore 412 matters on cross because he refuses
to—or declines I'll say, refuse is a harsh word, declines to submit to testimony
in a 39(a).” The military judge initially settled on two options for Appellant,
which he discussed with the counsel for both parties: (1) testify in a closed
hearing, or (2) “the Court [will] instruct[ ] the members to disregard [his] tes-
timony regarding this interactions with CP when he entered the hotel room.”
Before instructing the members, the military judge decided to amend the sec-
ond option to disregard only the portion of Appellant’s testimony “that he be-
lieved the contact between himself and [CP] occurring prior to the charged con-
duct alleged in the Specification of Charge I, was consensual in nature and
may have implicated [CP’s] sexual orientation.”

The lack of case law on this issue suggests that striking an accused’s tes-
timony is extraordinarily rare and would most likely be seen in cases involving
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perjury or where an Appellant refuses to submit to cross-examination; neither
of those instances are in play in this case. Mil. R. Evid. 301(e), Waiver of the
Privilege, states “[a] witness who answers a self-incriminating question with-
out having asserted the privilege against self-incrimination may be required
to answer questions relevant to the disclosure, unless the questions are likely
to elicit additional self-incriminating information.” Mil. R. Evid. 301(e)(1)
states that “[i]f a witness asserts the privilege against self-incrimination on
cross-examination, the military judge, upon motion, may strike the direct tes-
timony of the witness in whole or in part, unless the matters to which the wit-
ness refuses to testify are purely collateral.” In this case, CTC did not move to
strike—in fact, it was the CTC who was seeking to discuss details of Appel-
lant’s testimony that civilian defense counsel did not address.

“We review a military judge’s decision to admit or exclude evidence for an
abuse of discretion.” United States v. Erikson, 76 M.J. 231, 234 (C.A.A.F. 2017)
(citation omitted). “A military judge abuses his discretion when: (1) the find-
ings of fact upon which he predicates his ruling are not supported by the evi-
dence of record; (2) if incorrect legal principles were used; or (3) if his applica-
tion of the correct legal principles to the facts is clearly unreasonable.” United
States v. Ellis, 68 M.J. 341, 344 (C.A.A.F. 2010) (citing United States v. Mackie,
66 M.J. 198, 199 (C.A.A.F. 2008)). The application of Mil. R. Evid. 412 to prof-
fered evidence is a legal issue that appellate courts review de novo. United
States v. Roberts, 69 M.dJ. 23, 27 (C.A.A.F. 2010) (citation omitted). Based on
these standards, coupled with the rarity of this type of issue, giving Appellant
a choice to either testify in a closed Article 39(a), UCMJ, hearing to flush out
any Mil. R. Evid. 412 material or strike his testimony as to what happened
inside the hotel room, with respect to the physical res gestae acts, was clearly
unreasonable—this information was part and parcel of the same facts elicited
from CP. Even if one believes that Appellant should have provided notice to
this unobjected testimony, once Appellant’s sworn testimony was presented to
the court, the military judge could have held a hearing and made a ruling on
this part of the testimony. Any restriction on the right of the Appellant to tes-
tify, present evidence, or confront adverse witnesses “may not be arbitrary or
disproportionate to the purposes [it was] designed to serve.” Michigan v. Lucas,
500 U.S. 145, 151 (1991). Striking this part of Appellant’s testimony was arbi-
trary and Appellant’s constitutional rights were compromised.>

5 “The right to present a defense is a ‘fundamental element of due process of law.”
United States v. Bautista, 145 F.3d 1140, 1151 (10th Cir. 1997) (quoting Richmond v.
Embry, 122 F.3d 866, 871 (10th Cir. 1997)). An accused has a constitutional right to
testify. Rock v. Arkansas, 483 U.S. 44, 51 (1987) (citing Ferguson v. Georgia, 365 U.S.
570, 602 (Clark, J., concurring); Harris v. New York, 401 U.S. 222, 225 (1971). “The
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As for any testimony regarding CP’s sexual predisposition, “A criminal de-
fendant’s right to testify, however, is not unlimited and may bow to accommo-
date other legitimate interests in the criminal trial process.” Stephens v. Miller,
13 F.3d 998, 1002 (7th Cir. 1994) (citing Lucas, 500 U.S. at 149); see also Rock,
483 U.S. at 55. “The Supreme Court has held that the exclusion of evidence
based on the failure to comply with a notice provision in a rape shield statute
1s not necessarily a Sixth Amendment violation.” United States v. Ramone, 218
F.3d 1229, 1235 (10th Cir. 2000) (citing Lucas, 500 U.S. at 151-53.) “Further-
more, numerous procedural and state evidentiary rules control the presenta-
tion of evidence and do not offend a criminal defendant’s right to testify.” Id.
(citing Rock, 483 U.S. at 55 n.11; Chambers v. Mississippi, 410 U.S. 284, 302
(1973)). Here, there was a rule in place specifically addressing a victim’s sexual
predisposition. Civilian defense counsel and CTC knew it was an issue and
neither provided notice. Had the military judge simply stricken those portions
of Appellant’s testimony related to CP’s sexual predisposition, even though ar-
guably trial counsel opened the door, I do not believe the military judge would
have abused his discretion in doing so.

C. The Remedy - Mistrial

The only remedy appropriate in this case was a mistrial. This assessment
is not made lightly. Rules for Courts-Martial 915 states,

The military judge may, as a matter of discretion, declare a mis-
trial when such action is manifestly necessary in the interest of
justice because of circumstances arising during the proceedings
which cast substantial doubt upon the fairness of the proceed-
ings. A mistrial may be declared as to some or all charges, and
as to the entire proceedings or as to only the proceedings after
findings.

In United States v. Diaz, our superior court, the United States Court of Ap-
peals for the Armed Forces (CAAF), provided guidance on mistrials, stating
that,

A military judge has “considerable latitude in determining when
to grant a mistrial.” This Court will not reverse the military

right to testify is also found in the Sixth Amendment’s[ ] guarantee that ‘in all criminal
prosecutions, the accused shall enjoy the right . . . to have compulsory process for ob-
taining witnesses in his favor.” Stephens v. Miller, 13 F.3d 998, 1002 (7th Cir. 1994).
It is also a “necessary corollary” of the constitutional guarantee against compelled tes-
timony. Id. (citing Rock, 483 U.S. at 52.) This “necessary corollary” is derived from the
Fifth Amendment’s mandate that “no person . . . shall be compelled in any criminal
case to be a witness against himself.” Id.
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judge’s decision absent clear evidence of abuse of discretion. Our
deference to the military judge’s decision on a mistrial is con-
sistent with other federal practice addressing this matter as re-
flected in this statement by the First Circuit:

The trial court has a superior point of vantage, and
.. .1t is only rarely -- and in extremely compelling cir-
cumstances -- that an appellate panel, informed by a
cold record, will venture to reverse a trial judge’s on-
the-spot decision . . . . [A] mistrial is viewed as a last
resort, only to be implemented if the taint is ineradi-
cable, that is, only if the trial judge believes that the
jury’s exposure to the evidence is likely to prove be-
yond realistic hope of repair.

59 M.J. 79, 90-91 (C.A.A.F. 2003) (alterations in original) (footnote omitted)
(citing United States v. Freeman, 208 F.3d 332, 339 (1st Cir. 2000)). The court
in Diaz then noted that,

The challenge for both the trial judge and the appellate court is
to determine the prejudicial impact of an error. In United States
v. Pastor, [8 M.J. 280, 284 (C.M.A. 1980)], Judge Cook focused
on the difficulty of this task stating,

Assessment of the probable impact of inadmissible evi-
dence upon the court members is always difficult. Some-
times an instruction to disregard the inadmissible evi-
dence is sufficient assurance that it will not be weighed
against the accused; other times the nature of the evi-
dence is such that it is not likely to be erased from the
minds of the court members. Each situation must be
judged on its own facts.

Id. at 91.

The military judge sua sponte considered whether to declare a mistrial, but
declined, stating, “The Court finds that a mistrial is a drastic remedy and the
two options mentioned are more appropriate remedies in light of the facts and
circumstances in this matter.”¢ I respectfully disagree. Appellant was given a

6 The military judged stated the two remedies were that,

“[TThe accused can submit to an examination by the trial counsel in a
closed session in accordance with [Mil. R. Evid.] 412 so that the matters
can be fully explored, and so that the Court can determine whether an
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Hobson’s choice: either testify in a Mil. R. Evid. 412 hearing in the middle of
his direct testimony (despite the fact he had already testified to the res gestae
acts), or the members would receive an instruction to disregard the unobjected
testimony regarding consensual acts between himself and CP. Appellant de-
clined to choose either option presented to him by the military judge, and thus
the military judge gave the following instruction to the members:

Members of the court, you heard testimony from the accused
that he believed the contact between himself and [CP] occurring
prior to the charged conduct alleged in the Specification of
Charge I, was consensual in nature and may have implicated
[CP’s] sexual orientation. You are to disregard this portion of the
accused’s testimony. However, you must consider testimony by
the accused wherein he denied the specific allegations, the spe-
cific charged conduct alleged in the Specification of Charge I.

(Emphasis added).

The military judge’s instruction elicited two questions from the panel. The
first question was, “So we're supposed to disregard that it was consensual or
just disregard the portion of sexual orientation?” The military judge responded,
“Both.” Another member, after reviewing his notes, asked the military judge,
“So, if the situation was with a female, would that be the same kind of guidance
regarding sexual orientation but of the hetero variety?” The military judge re-
sponded, “the short answer to that question is . . . there was a lengthy discus-
sion on concepts of the law that dictate what can and can’t be presented to
court members for a variety of reasons. The rationale behind that, you’ll just
have to leave up to the fact that it was a legal issue that we addressed here in
the courtroom --- and not make comparisons to other circumstances or other
scenarios.”

Appellant had a fundamental right to present a defense. When the military
judge told the members they were to disregard Appellant’s testimony regard-
ing the contact leading up to the allegation, the military judge appeared to
deny Appellant an opportunity to present a mistake of fact defense that some

exception to [Mil. R. Evid.] 412 applies. And if so, to what extent the
evidence can be examined.”

“The second option is that the Court instructs the members to disre-
gard the accused’s testimony regarding his interactions with [CP]
when he entered the hotel room. The two hugged, laid on the bed, and
the accused placed his hand on [CP’s] leg. As well as the testimony from
the accused that made any suggestion or reference to [CP’s] sexual ori-
entation.” (R. 856)
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of the behavior between him and CP was consensual. Looking at this cold rec-
ord, and what went into the military judge’s decision, I see this ruling as a
clear abuse of discretion. “A curative instruction is the ‘preferred’ remedy for
correcting error when the court members have heard inadmissible evidence, as
long as the instruction is adequate to avoid prejudice to the accused.” See
United States v. Taylor, 53 M.J. 195, 198 (C.A.A.F. 2000) (citation omitted).
However, I do not believe it was adequate to avoid prejudice to Appellant—
what makes this instruction so unusual, and not what I believe was a preferred
remedy, is that after the military judge told the members to disregard Appel-
lant’s testimony that his interactions with CP before the alleged assault were
consensual, Appellant became subject to cross-examination, and in fact, sub-
Jjected himself to a cross-examination.

With his right to testify, right to remain silent, and right to present evi-
dence all at issue, I firmly believe the instruction compromised Appellant’s
right to a fair trial, as I believed it impacted his credibility before the members.
Members were already assessing his credibility, and as our superior court has
stated, “An accused who exercises his right to testify takes his credibility with
him to the stand, and it may be assailed by every proper means.” United States
v. Piren, 74 M.J. 24, 28 (C.A.A.F. 2015). In this case, by striking Appellant’s
testimony, Appellant’s credibility was assailed not by CTC or his counsel, but
by the military judge’s ruling, and Appellant was denied the opportunity to
present the facts leading up to the allegation. As one would reasonably expect,
CTC took advantage of the situation in his closing, telling members Appellant
“100 percent lacks credibility, and he came into this courtroom and raised his
right hand and lied to you;” telling members, “your job is to evaluate the cred-
ibility of the witnesses, and this man [Appellant] came in here and lied to you;”
and, “[Appellant] touched JA, and he touched CP, and you know it. Because in
their credible accounts, you see the truth of this case. In the law, you see the
explanation of his guilt. And in his testimony, you see how and why a guilty
man lies.”

“The weight and credibility of a witness’s testimony are issues for the mem-
bers alone to decide,” United States v. Bins, 43 M.dJ. 79, 85 (C.A.A.F. 1995), and
yet, the military judge’s ruling went to the heart of Appellant’s credibility. It
cannot be ruled out that members, not knowing exactly why the military judge
struck Appellant’s testimony, held a prejudice against his credibility. It is rea-
sonable, if not probable, to believe that when members heard CTC’s argument,
they concluded the reason the military judge struck Appellant’s testimony was
because he lied, and not because his counsel violated a rule under the UCMd.
In a way, the military judge became the trier of fact, telling the members there
was no consensual behavior between Appellant and CP. Because the prejudi-
cial impact of the instruction was so powerful against Appellant’s credibility, I
also cannot rule out that the instruction to disregard any consensual behavior
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irreparably damaged Appellant’s right to a fair trial as to all of the charges,
and not just to the charge related to CP. As this court noted in United States
v. Vazquez,

Witness credibility is determined by more than just what words
are said at trial. “There are many things sometimes in the con-
duct of a witness upon the stand, and sometimes in the mode in
which his answers are drawn from him through the questioning
of counsel, by which a jury are to be guided in determining the
weight and credibility of his testimony.” Aetna Life Ins. Co. v.
Ward, 140 U.S. 76, 88 (1891).

71 M.J. 543 (A.F. Ct. Crim. App. 2012). The CAAF noted in Diaz, “There are
situations where the judge can ‘unring the bell’ but we do not believe he did so
in this instance.” Diaz, 59 M.J. at 93. I believe the words from Aetna Life Ins.
Co. and Diaz hold true in this case. In other words, given the actions of all
parties, I find this instruction, while an attempt to “unring the bell,” ultimately
cast a substantial doubt on the fairness of the proceedings and I believe a mis-
trial would have been manifestly necessary in the interest of justice. At a min-
imum, the military judge’s decision to sua sponte strike Appellant’s res gestae
testimony regarding Appellant’s testimony about consensual behavior was
clearly unreasonable and an abuse of discretion. I recognize that members are
presumed to follow the military judge’s instructions. See United States v. Lov-
ing, 41 M.J. 213, 235 (C.A.A.F. 1994); United States v. Holt, 33 M.J. 400, 408
(C.M.A. 1991). I cannot presume this happened in this case, particularly given
the nature of the questions the members presented before the military judge,
as well as the fact that members convicted Appellant on other crimes which
were completely lacking evidence.

For these reasons, I would set aside without prejudice the specification re-
lated to CP, JA, and Specification 5 of Charge III, as the instruction under-
mined Appellant’s credibility, and ultimately his right to a fair trial.

D. Ineffective Assistance of Counsel and Prosecutorial Misconduct

There were different notice standards between the parties. On the issue of
CP’s sexuality, CTC (and in some respects, SVC) was driving the proverbial
train, as much as the civilian defense counsel. In reality, both civilian defense
counsel and CTC were playing a game of chicken with the rules, but only the
Defense was held to account for its lack of notice; the Government was not,
even though it had its own notice obligations. Had a hearing been held prior
to Appellant’s testimony, probably, the most appropriate way to handle this
issue would have been to declare a mistrial, order briefs, and hold a hearing.
Yet, that did not happen.
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The military judge did not hold civilian defense counsel accountable for his
failure to provide notice, and specifically advised him, “You've been absolved
of [the notice thing], I'm not punishing you for that, now, I'm just talking about
what remedy we take with regard to addressing the evidence that’s before the
Court.” Yet, if the civilian defense counsel is solely responsible for having his
client’s testimony stricken, as the lead opinion suggests, then arguably, the
tactics he used directly compromised and damaged his client’s right to a fair
trial, and in turn, provided ineffective assistance of counsel. Conversely, CTC’s
failure to provide notice of his intent to delve into CP’s sexuality could have
constituted prosecutorial misconduct.” Appellant did not raise either of these
issues as an error, and based on my review of the record, I see no need to ad-
dress it. However, had I not found the issue of the military judge’s ruling to
strike Appellant’s testimony dispositive, I would have sought to compel decla-
rations from counsel involved in the case.

E. Fraternization

I concur with Senior Judge Posch’s opinion setting aside Appellant’s con-
victions for fraternization related to leisure travel. The law is clear that “if the
Government wishes to prosecute fraternization on the basis of a custom in the
military service, testimony must be offered by a knowledgeable witness . . .
about that custom.” United States v. Wales 31 M.J. 301, 308 (C.A.A.F. 1990).
In its findings case, the Government presented no evidence from a knowledge-
able witness that Appellant’s fraternization violated a custom of the Air Force
that officers shall not fraternize with enlisted persons on terms of military
equality, and as such, the Defense moved under R.C.M. 917 for a finding of not
guilty on these specifications. Despite the fact that the Government had months
to prepare for this case, the military judge agreed no evidence was presented
on custom, and granted the Government an opportunity, consistent with com-
mon practice under R.C.M. 917, to correct the issue. The Government called
Capt JB to offer testimony about Air Force custom, yet trial counsel did not
ask him anything about how Appellant’s actions violated leisure travel as a
custom of the Air Force; Capt JB made a general statement and simply regur-
gitated the language of the element that needed to be proven. For these rea

7 “Prosecutorial misconduct can be generally defined as action or inaction by a prose-
cutor in violation of some legal norm or standard, e.g., a constitutional provision, a
statute, a Manual [for Courts-Martial] rule, or an applicable professional ethics canon.”
United States v. Hornback, 73 M.J. 155, 160 (C.A.A.F. 2014) (quoting United States v.
Meek, 44 M.J. 1, 5 (C.A.A.F. 1996)).
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sons, I agree that Specifications 1, 2, 3, and 4 of Charge III should be set aside
with prejudice.

FOR THE COURT

Carl I e

CAROL K. JOYCE
Clerk of the Court

78



APPENDIX B



UNITED STATES AIR FORCE
COURT OF CRIMINAL APPEALS

No. ACM 39761 (reh)

UNITED STATES
Appellee
V.
Jamal X. WASHINGTON
First Lieutenant (O-2), U.S. Air Force, Appellant

Appeal from the United States Air Force Trial Judiciary
Upon Rehearing
Decided 20 August 2024

Military Judge: Christopher M. Schumann (trial); Colin P. Eichenberger
(motions on rehearing); Matthew P. Stoffel (rehearing).

Approved sentence: Confinement for 9 months, forfeiture of all pay and
allowances, and a reprimand. Sentence adjudged on 15 September 2022
by GCM at a rehearing convened at Malmstrom Air Force Base, Mon-
tana.

For Appellant: Major Matthew L. Blyth, USAF; Major David L. Bosner,
USAF;! Major M. Dedra Campbell, USAF; Robert Feldmeier, Esquire.

For Appellee: Lieutenant Colonel Brian C. Mason, USAF; Lieutenant
Colonel G. Matt Osborn, USAF; Major Jessica L. Delaney, USAF; Major
Kelsey B. Shust, USAF; Mary Ellen Payne, Esquire.

Before JOHNSON, RICHARDSON, and ANNEXSTAD, Appellate Mili-
tary Judges.

Senior Judge RICHARDSON delivered the opinion of the court, in which
Senior Judge ANNEXSTAD joined. Chief Judge JOHNSON filed a sep-
arate opinion concurring in part and in the judgment.

1 We granted Major Bosner’s request to withdraw as counsel on 5 September 2023.



United States v. Washington, No. ACM 39761 (reh)

This is an unpublished opinion and, as such, does not serve as
precedent under AFCCA Rule of Practice and Procedure 30.4.

RICHARDSON, Senior Judge:

This case comes to us a third time. A general court-martial composed of
officer members convicted Appellant, contrary to his pleas, of one specification
of abusive sexual contact (Charge I), one specification of conduct unbecoming
an officer (Charge II), and five specifications of fraternization (Charge III), in
violation of Articles 120, 133, and 134, Uniform Code of Military Justice
(UCMJ), 10 U.S.C. §§ 920, 933, 934, respectively.2 See United States v. Wash-
ington, No. ACM 39761, 2021 CCA LEXIS 379, at *1-2 (A.F. Ct. Crim. App. 30
Jul. 2021) (unpub. op.). The adjudged and approved sentence consisted of a
dismissal.

On appeal, a divided three-judge panel of this court reached the following
result: the findings of guilty as to Charges I and II and their specifications were
affirmed; the findings of guilty as to Specifications 1 through 4 of Charge III
were set aside and dismissed with prejudice; and the findings of guilty as to
Specification 5 of Charge III and as to Charge III were set aside and Specifica-
tion 5 of Charge III and Charge III were dismissed without prejudice to the

2 All offenses were preferred and referred to court-martial after 1 January 2019; the
offenses subject to a rehearing on sentence were referred to the rehearing after that
date. At the rehearing on sentence, the military judge discussed with the counsel which
version of the Manual for Courts-Martial to apply. Both the Government and Defense
asserted the Manual for Courts-Martial, United States (2016 ed.) (2016 MCM) should
be applied. After a discussion with counsel, consideration of law and policy, and ending
a lengthy oral analysis, the military judge concluded as follows:

[I]t is certainly open to interpretation, but considering these sources
together along with the joint position of the parties and the input of the
parties on this matter, leads this court to conclude the application of
the forum and sentencing rules in place prior to 1 January 2019, as
requested by the defense counsel and the government [counsel], should
apply and the court will proceed in that manner.

Pertaining to our analyses in this case, we find no significant substantive difference in
the Rules for Courts-Martial in the 2016 MCM and a later MCM, and therefore cite
the 2016 MCM throughout this opinion. Thus, unless otherwise noted, all references
in this opinion to the Uniform Code of Military Justice (UCMJ), Rules for Courts-Mar-
tial (R.C.M.), and Military Rules of Evidence (Mil. R. Evid.) are to the 2016 MCM.
References to the Military Rules of Evidence applied at the sentence rehearing are to
the Manual for Courts-Martial, United States (2019 ed.) (2019 MCM).
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Government’s right to reinstitute court-martial proceedings against Appellant
for the same offense. Id. at *2—3. The court set aside the sentence and author-
ized a rehearing as to Specification 5 of Charge III and Charge III, and the
sentence. Id. Appellant petitioned the United States Court of Appeals for the
Armed Forces (CAAF) for a grant of review, which was “denied without preju-
dice to Appellant’s right to raise the matters asserted during the normal course
of appellate review.” United States v. Washington, 82 M.J. 30 (C.A.A.F. 2021)
(mem.).

The convening authority determined a rehearing on Specification 5 of
Charge III was impractical and dismissed the specification and charge. The
convening authority ordered a rehearing on sentence for Charges I and II. At
the conclusion of that rehearing on 15 September 2022, a panel of officer mem-
bers sentenced Appellant to nine months of confinement, forfeiture of all pay
and allowances, and a reprimand. Immediately afterwards, Appellant “moved
that the [ml]ilitary [jJudge issue an instruction directing the [c]onvening
[a]Juthority to disapprove the sentence to confinement because the sentence to
confinement violated Art[icle] 63, UCMJ[, 10 U.S.C. § 863].” After holding a
hearing pursuant to Article 39(a), UCMJ, 10 U.S.C. § 839(a), the military judge
denied the motion.

On 26 October 2022, Appellant filed with this court a Petition for Extraor-
dinary Relief in the Nature of a Writ of Habeas Corpus or in the Alternative,
in the Nature of a Writ of Mandamus. Appellant requested this court direct his
immediate release from confinement, or, in the alternative, withhold the au-
thority of the convening authority to approve a sentence to confinement greater
than 120 days. Appellant contended the sentence adjudged at his rehearing on
sentence is more severe than the sentence adjudged at his court-martial con-
trary to Article 63, UCMJ, and Rule for Courts-Martial (R.C.M.) 810(d)(1). We
denied Appellant’s petition. In re Washington, Misc. Dkt. No. 2022-14, 2022
CCA LEXIS 747 (A.F. Ct. Crim. App. 28 Dec. 2022) (order). Appellant filed a
writ-appeal petition with the CAAF, which was denied on 1 March 2023. Wash-
ington v. United States, 83 M.J. 257 (C.A.A.F. 2023) (mem.).

Following the rehearing on sentence, Appellant’s case was docketed with
this court on 22 February 2023. Appellant now raises the following nine issues:
(1) whether the military judge erred when he allowed the Government to admit
a heavily redacted version of Appellant’s testimony from the initial hearing
over Appellant’s objection; (2) whether the military judge violated the law-of-
the-case doctrine when he permitted the Government to admit sexual predis-
position evidence as this court defined the term in its previous decision; (3)
whether the sentence in this case violated Article 63, UCMJ; (4) whether the
staff judge advocate provided the convening authority with incorrect advice on
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the sentence; (5) whether the charges were properly referred to the court-mar-
tial for rehearing as to sentence; (6) whether the military judge permitted a
non-victim to offer a victim impact statement; (7) whether the punitive repri-
mand is unlawful because it imposes punishment for an offense for which Ap-
pellant was neither charged nor convicted; (8) whether the military judge in-
correctly calculated the maximum punishment for Charge II, conduct unbe-
coming an officer; and (9) whether trial defense counsel provided ineffective
assistance by preparing a sentencing case under the mistaken impression that
confinement was not possible.

We have carefully considered issue (5) and find it does do not require dis-
cussion or relief. See United States v. Guinn, 81 M.J. 195, 204 (C.A.A.F. 2021)
(citing United States v. Matias, 25 M.d. 356, 361 (C.M.A. 1987)).

As to issue (7), the Government concurs with Appellant’s request for relief.
Specifically, Appellant asks this court to “excise any reference to a sexual as-
sault upon a non-commissioned officer from the [c]onvening [a]uthority’s rep-
rimand;” the Government recommends this court “set aside” the portion of the
reprimand that reads “and non-commissioned officer.” As to issue (9), as de-
scribed below, we find relief is warranted. For issues (7) and (9), we take ap-
propriate action in our decretal paragraph.

As to issue (4), Appellant requests as relief that we remand for new post-
trial processing. We carefully considered this issue and conclude that our ac-
tion on Appellant’s sentence cures possible prejudice.

As to the remaining issues, we find no error that materially prejudiced Ap-
pellant’s substantial rights.

1. DISCUSSION
A. Appellant’s Prior Testimony

Appellant contends the military judge erred by allowing the Government
to admit a redacted version of Appellant’s trial testimony at the sentence re-
hearing over defense objection. We are not persuaded.

1. Additional Background

In our previous opinion, we considered then rejected Appellant’s claim that
“the military judge abused his discretion when he struck Appellant’s testimony
concerning the ‘sexual transaction’ at issue in the specification of Charge I,
[which alleged] abusive sexual contact of CP.” Washington, unpub. op. at *72—
105. We found “the military judge presented a cogent and proportionate choice
to Appellant and did not unlawfully infringe upon Appellant’s right to testify
in his own defense. Under the circumstances, the military judge did not abuse
his discretion in excluding part of Appellant’s testimony.” Id. at *105.
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Before the sentence rehearing, the Government sought to admit a tran-
script of Appellant’s trial testimony, with the portions that were struck at the
original trial redacted. The Defense moved in limine to prevent admission of
Appellant’s trial testimony or, alternatively, to prevent portions being re-
dacted, citing the rule of completeness in Mil. R. Evid. 106, and arguing the
redactions result in testimony that is “substantially misleading” because they
“exclude all of [Appellant’s] testimony that is favorable to him and leave the
panel with an incomplete picture of his testimony.”? Appellant also objected to
admission of some of CP’s testimony. The Defense argued, as we discuss in
Section I.B, infra, that Mil. R. Evid. 412 prohibits the Government from intro-
ducing prior testimony of CP that would indicate CP’s sexual orientation.4 Ap-
plying R.C.M. 810 and Mil. R. Evid. 403, and considering Mil. R. Evid. 412, the
military judge rejected Appellant’s exclusion and completeness arguments. He
found that Appellant’s “prior testimony, which the Government intends to of-
fer, is not misleading, no additional portions of testimony ought in fairness be
considered, and exclusion of the prior testimony as a whole is not warranted,”
adding that “neither side may introduce any portion of [Appellant’s] testimony
which was properly excluded in the original trial.” The military judge did not
find that any portions were improperly excluded in the original trial.

At the sentence rehearing, before the new military judge, the Defense
moved for reconsideration, still arguing that Mil. R. Evid. 412 requires the ex-
clusion of portions of CP’s prior testimony. In its motion, the Defense also cited
the rule of completeness in Mil. R. Evid. 304(h), which they argued would re-
quire “admission of the entirety of [Appellant’s] admission, irrespective of any
fairness consideration.” They further argued Appellant “is entitled [to] the ex-
clusion of his entire testimony at the initial hearing because the entirety of it
cannot be admitted.” Citing to United States v. Schelmetty, No. ARMY
20150488, 2017 CCA LEXIS 445, at *13-14 (A. Ct. Crim. App. 30 Jun. 2017)
(mem.), the Defense continued, arguing that “[w]here Mil. R. Evid. 412 prohib-

3 Appellant cited United States v. Schelmetty, No. ARMY 20150488, 2017 CCA LEXIS
445, at *13 (A. Ct. Crim. App. 30 Jun. 2017) (mem.) (“[I]f the exclusion of Mil. R. Evid.
412 evidence has made the statement such that its probative force is substantially
outweighed by the danger of unfair prejudice, the statement should be excluded under

Mil. R. Evid. 403.”).

4 The military judge ruled that portions not related to the offenses of which Appellant
was convicted would be redacted, thereby granting the defense motion in part.
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its introduction of portions of an admission or confession, the Defense may ex-
clude the entirety of the admission.”> In argument to the military judge, the
Defense stated their requested relief, in preferred order, was admission of Ap-
pellant’s entire trial testimony, exclusion of the entirety of his testimony, or
exclusion of his testimony “with respect to [CP].”

The military judge denied the defense motion to reconsider. He adopted the
essential findings of fact, the conclusions of law, and the analysis from the
court’s original ruling. He added several more conclusions, including that Mil.
R. Evid. 412 did not apply to Appellant’s “nonconsensual touching [of CP] that
occurred imminently before the offense of which [Appellant] stands convicted.”
Additionally, he found that “[i]n the context of the testimony presented at the
prior trial, it was properly admitted as evidence that [CP] did not consent, and
manifested that lack of consent to [Appellant].” Further, he found the redac-
tions were appropriate in that on appeal this court concluded those portions
were “properly determined to be matters inappropriate for consideration [by]
the fact finder.” See Washington, unpub. op. at ¥*103—04. Finally, he conducted
a balancing test under Mil. R. Evid. 403, finding Appellant’s testimony as re-
dacted “remains to be of high probative value as it is directly related to the
offenses that are the subject of this rehearing,” and the “danger of unfair prej-
udice by presenting [Appellant’s] testimony with the redactions is low, as it is
not misleading with respect to the offenses to which [Appellant] stands con-
victed,” “does not confuse the issues by presenting the testimony in a redacted
form, and it will not create an unfair advantage for either side.” Appellant al-
leges error in the ruling on reconsideration and resulting admission of the re-
dacted testimony.

2. Law

We review a military judge’s evidentiary ruling to exclude or require com-
pletion of a statement for an abuse of discretion. United States v. Rosales, 74
M.d. 702, 705 (A.F. Ct. Crim. App. 2015) (citations omitted). A military judge
abuses his or her discretion when the military judge’s “findings of fact are
clearly erroneous, the court’s decision is influenced by an erroneous view of the
law, or the military judge’s decision on the issue at hand is outside the range
of choices reasonably arising from the applicable facts and the law.” United
States v. White, 80 M.J. 322, 327 (C.A.A.F. 2020) (quoting United States v. Mil-
ler, 66 M.dJ. 306, 307 (C.A.A.F. 2008)). “The abuse of discretion standard is a

5 The Defense asserted in argument to the military judge, “[Mil. R. Evid.] 412 doesn’t
trump [Mil. R. Evid.] 304(h),” yet the court in Schelmetty stated: “It seems clear to us
that Mil. R. Evid. 412 trumps Mil. R. Evid. 106 and 304(h)(2). That is, if a statement
would be admissible under [Mil. R. Evid.] 304(h)(2), but is inadmissible under [Mil. R.
Evid.] 412, it remains inadmissible.” Schelmetty, unpub. op. at *12.
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strict one, calling for more than a mere difference of opinion. The challenged
action must be ‘arbitrary, fanciful, clearly unreasonable, or clearly erroneous.”
United States v. White, 69 M.dJ. 236, 239 (C.A.A.F. 2010) (quoting United States
v. Lloyd, 69 M.dJ. 95, 99 (C.A.A.F. 2010)).

At a rehearing on sentence, “[t]he contents of the record of the original trial
consisting of evidence properly admitted on the merits relating to each offense
of which the accused stands convicted but not sentenced may be established by
any party....” R.C.M. 810(a)(2)(A); see also United States v. Sills, 61 M.J. 771,
773 (A.F. Ct. Crim. App. 2005) (quoting the Discussion to R.C.M. 810(a)(2)(A)
which “precludes the admission on sentence rehearing of ‘matters excluded
from the record of the original trial on the merits or improperly admitted on
the merits™).

“If a party introduces all or part of a writing or recorded statement, an ad-
verse party may require the introduction, at that time, of any other part—or
any other writing or recorded statements—that in fairness ought to be consid-
ered at the same time.” Mil. R. Evid. 106. “If only part of an alleged admission
or confession is introduced against the accused, the defense, by cross-examina-
tion or otherwise, may introduce the remaining portions of the statement.” Mil.
R. Evid. 304(h). “The rule of completeness is an evidentiary rule designed to
promote fairness by precluding unfair omissions, not a rule intended to allow
an accused to avoid the ‘crucible of cross-examination.” United States v. Rodri-
guez, 56 M.J. 336, 342—43 (C.A.A.F. 2002) (quoting United States v. Stark, 24
M.d. 381, 385 (C.M.A. 1987)) (additional citation omitted); see also United
States v. Benson, 48 M.J. 734, 740 (A.F. Ct. Crim. App. 1998) (stating the policy
behind both rules of completeness is fairness (citation omitted)).

Relevant evidence may be excluded “if its probative value is substantially
outweighed by a danger of one or more of the following: unfair prejudice, con-
fusing the issues, misleading the members, undue delay, wasting time, or need-
lessly presenting cumulative evidence.” Mil. R. Evid. 403. “Military judges re-
ceive wide discretion in conducting balancing under [Mil. R. Evid.] 403, but
military judges’ rulings receive less deference if they fail to articulate their
analysis on the record.” United States v. St. Jean, 83 M.J. 109, 113 (C.A.A.F.
2023) (citing United States v. Collier, 67 M.J. 347, 353 (C.A.A.F. 2009)).

3. Analysis

We find the military judge did not abuse his discretion in finding neither
rule of completeness required Appellant’s prior testimony to be admitted in
whole, excluded in whole, or excluded with respect to CP. In section 1.B, infra,
we consider Appellant’s arguments relating to Mil. R. Evid. 412.

Appellant contends the military judge should not have applied Mil. R. Evid.
403, arguing Mil. R. Evid. 304(h) requires admission, regardless of fairness.
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We disagree. While “fairness” is a stated component in the text of Mil. R. Evid.
106 and not Mil. R. Evid. 304(h), the absence of “fairness” from the latter rule
does not make Mil. R. Evid. 403 inapplicable.® “The rule of completeness con-
nects with [Mil. R. Evid.] 403 of the [Federal] Rules of Evidence.” United States
v. Lopez-Medina, 596 F.3d 716, 736 (10th Cir. 2010) (citing Christopher B.
Mueller & Laird C. Kirkpatrick, FEDERAL EVIDENCE § 1:42 (3d ed. 2007)) (ap-
plying Fed. R. Evid. 106).

Next, Appellant asserts error in the military judge’s application of Mil. R.
Evid. 403 in his ruling upon reconsideration. Appellant contends the danger of
misleading the members was high: “[T]he version of Appellant’s testimony
which the panel received was both shorn of its exculpatory components and its
context. This both excluded matters in mitigation and made Appellant appear
unbelievable before the panel because his denial of the charged incident was
less credible in the absence of that context.” Appellant, however, does not spe-
cifically identify which parts of Appellant’s testimony were presented out of
context and unfairly made his testimony appear less credible.” We find the mil-
itary judge appropriately applied Mil. R. Evid. 403 and we find no abuse of
discretion in the admission of Appellant’s redacted trial testimony at the sen-
tence rehearing.

B. Sexual-Orientation Evidence

Appellant asserts the military judge erred by allowing previous testimony
from CP wherein he stated he “was not into anything like that.” He argues
“anything like that” referenced homosexual activity, and by stating he was not
“into” that, he implicated his heterosexuality. Summarizing our prior opinion,
Washington, unpub. op. at ¥*98—-100, Appellant asserts “physical acts and state-
ments which tend to indicate sexual orientation are evidence of sexual predis-
position.” He continues, “The [m]ilitary [jJudge therefore erred when he per-
mitted the [G]lovernment to introduce evidence which implicated [CP’s] sexual
orientation because this evidence was predisposition evidence under the law of
the case and only Appellant could admit it.” We find the military judge did not
err.

6 Indeed, Appellant’s arguments imply unfairness in that, at the sentence rehearing,
he was not able to start with a clean slate after his failure at trial to comply with Mil.
R. Evid. 412, which resulted in the striking of parts of his testimony that he asserts
were exculpatory or extenuating. See Washington, unpub. op. at *105.

7 Similarly, outside the portions that were stricken at trial, Appellant does not identify
what matters in mitigation were excluded.
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1. Additional Background

This court previously considered sexual-orientation evidence raised in Ap-
pellant’s testimony that the military judge ultimately struck. See Washington,
unpub. op. at *91-106. In part, we found:

The inference from [the Defense’s] line of questioning was clear:
CP consented to the conduct in Appellant’s hotel room because
he was either gay or bisexual, which plainly put the burden on
Appellant as the source and proponent of “evidence of specific
instances of sexual behavior by the alleged victim . . . offered by
the accused to prove consent. . . .” We conclude the military judge
did not abuse his discretion in finding that Appellant’s testimony
implicated Mil. R. Evid. 412.

The rule plainly embraces an alleged victim’s sexual predisposi-
tion, Mil. R. Evid. 412(a), which is defined to mean “an alleged

victim’s . . . lifestyle that does not directly refer to sexual activi-
ties or thoughts but that may have a sexual connotation for the
factfinder.”

Because Appellant’s testimony about CP’s sexual predisposition
plainly implicates [Mil. R. Evid. 412], we need not decide
whether the military judge erred in finding that Appellant’s ac-
count of mutually consensual [acts involving CP] are similarly
within its reach.

Id. at ¥98-99 (first, second, third, and fifth ellipses in original) (quoting Mil. R.
Evid. 412(b)(1)(B); Mil. R. Evid. 412(d)) (additional citation omitted).

At Appellant’s sentence rehearing, the Defense objected to the Government
offering CP’s trial testimony relating to CP’s sexual orientation. Specifically at
issue was the emphasized portion of this exchange between trial counsel and

CP:
Q. After [Appellant touched you] the first time, what happened?

A.Iremember we had a conversation. I remember talking to him
afterwards telling him sorry. I'm not into you. I'm not into that
or anything like that. I can’t remember what else we talked
about, but I know the incident happened again.

Q. Tell me about how it happened again.

A. It was the same situation where [Appellant] stepped over,
kissed me on the lips and put his hand down again.

9
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The Defense argued this court found the emphasized statement to be a state-
ment of sexual predisposition, but that finding was “at variance with the text
of the rule.” The Government argued this was “not a statement of sexual pre-
disposition” but “an assertion of heterosexuality.”

The military judge ruled, in part:

The testimony of [CP] regarding nonconsensual touching that
occurred imminently before the offense of which [Appellant]
stands convicted does not implicate the general inadmissibility
of sexual behavior of -- or sexual predisposition evidence found
in [Mil. R. Evid.] 412.

Regarding [CP’s] statement that, “I'm not into you, I'm not into
that or anything like that,” the connotation of that statement is
somewhat ambiguous. It can be interpreted that the statement
1s a manifestation of a lack of consent. Or, it could be interpreted
that [CP] is heterosexual.

In the context of the testimony presented at the prior trial, it
was properly admitted as evidence that [CP] did not consent,
and manifested that lack of consent to [Appellant].[9]

2. Law

“When a party does not appeal a ruling, the ruling of the lower court nor-
mally becomes the law of the case.” United States v. Parker, 62 M.d. 459, 464
(C.A.A.F. 2006) (citation omitted). “The law-of-the-case doctrine, however, is a
matter of appellate policy, not a binding legal doctrine.” Id.

“We review a military judge’s decision to admit evidence for an abuse of
discretion.” United States v. Knarr, 80 M.J. 522, 534 (A.F. Ct. Crim. App. 2017)
(citation omitted).

Under Mil. R. Evid. 412, evidence of an alleged victim’s sexual predisposi-
tion and evidence that an alleged victim engaged in other sexual behavior is
generally inadmissible. Mil. R. Evid. 412(a). ““Sexual behavior’ includes any
sexual behavior not encompassed by the alleged offense,” and “sexual predis-
position’ refers to an alleged victim’s mode of dress, speech, or lifestyle that

8 The military judge added that it would be improper for counsel to argue that CP did
not consent because he was heterosexual, or to argue that CP’s sexual predisposition
1s a matter in aggravation, i.e., that Appellant’s “crime is worse because [CP] is heter-
osexual.”

10
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does not directly refer to sexual activities or thoughts but that may have a
sexual connotation for the factfinder.” Mil. R. Evid. 412(d).

3. Analysis

Appellant misinterprets our language and conclusions in Washington. This
court did not hold that evidence which happens to indicate a victim’s hetero-
sexuality, homosexuality, or any other sexual orientation is inadmissible under
Mil. R. Evid. 412 either generally or in Appellant’s case specifically. Thus, it
was not the “law of the case.”

In that opinion, this court held that “the military judge did not abuse his
discretion in finding that Appellant’s testimony [about CP] implicated Mil. R.
Evid. 412.” Washington, unpub. op. at *98. We found a basis in Mil. R. Evid.
412, specifically “sexual predisposition,” to support the military judge’s conclu-
sion that Appellant offered sexual behavior of CP to prove consent without fol-
lowing the procedural requirements of that rule. Id. at *93-99. We find the
military judge at the sentence rehearing did not violate the law-of-the-case
doctrine.

The military judge at the sentence rehearing found CP’s statement was a
manifestation of CP’s lack of consent to Appellant’s conduct. We previously
stated that “the question of whether and under what circumstances an alleged
victim’s sexual behavior may be ‘res gestae’ was not properly before the mili-
tary judge, and is unnecessary to answer here assuming it is properly before
this court now.” Id. at *100 (footnote omitted). Thus, we made no law of the
case on this issue. We find the military judge did not abuse his discretion in
admitting this portion of CP’s trial testimony into evidence.

C. Victim-Impact Statement

Appellant contends JA “was not a victim within the meaning of R.C.M.
1001A because the Charge and Specification of Article 133, UCMJ],] at issue
here was victimless.”

1. Additional Background

Appellant was found guilty of a specification and charge in violation of Ar-
ticle 133, UCMJ, which alleged he “did, at or near Casper, Wyoming, on divers
occasions on or about 23 September 2017, wrongfully and dishonorably touch
[JA’s] genitals through the clothing, which under the circumstances consti-
tuted conduct unbecoming an officer and a gentleman.”

At the rehearing, the Defense filed a motion in limine to exclude any victim
impact statement from JA. Both the Government and JA’s special victims’
counsel responded, opposing the motion. Appellant raised substantially the
same arguments as he has on appeal, there arguing the “touching itself wasn’t

11
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the crime. The crime charged, the crime proven, was that [Appellant] dishon-
ored himself, and [JA] can’t be a victim of that,” and here asserting the
“charged offense . . . involves Appellant harming his own honor and standing.
It does not involve Appellant harming the honor, standing or person of [JA].”

After hearing argument from counsel, the military judge issued an oral rul-
ing. He summarized this court’s description of the facts in our previous opinion:

[Appellant] grabbed [JA’s] penis and or his genitals through
[JA’s] clothing. The acts occurred during the course of a single
evening. At the time of the offenses, [Appellant] was [JA’s] flight
commander. In general, the contact occurred during an ex-
change between [Appellant] and [JA] wherein [Appellant] was
challenging [JA] about whether he would engage in sexual activ-
ity later that evening with any of the females he had met in the
bar that night.

The military judge explained the caselaw he found most persuasive, including
cases relating to victims of possession of child pornography images and from
family members of victims. He also found instructive a case where it was not
error for victims of offenses of recruiter misconduct charged under Article 92,
UCMJ, to provide unsworn impact statements. See United States v. Da Silva,
No. ACM 39599, 2020 CCA LEXIS 213, at *49-50 (A.F. Ct. Crim. App. 25 Jun.
2020) (unpub. op.). The military judge then found:

In this case, the court finds that [JA] meets the definition of a
crime victim and may provide a victim impact statement under
Rule for Court[s]-Martial 1001(c) if he so desires. [JA] suffered
direct physical harm as a result of [Appellant’s] commission of
the charged offense by virtue of the wrongful physical contact he
was subjected to at the hands of [Appellant].

Later during the rehearing, JA offered a victim impact statement. The De-
fense objected to portions. After the military judge sustained or overruled the
various objections,? a revised statement was presented and entered as Court
Exhibit A. JA read, and the members were provided a copy of, Court Exhibit
A. His statement focused on Appellant’s and JA’s ranks and positions, and the
loss of trust and respect following the offense. JA wrote how he felt when he
began to understand he was a victim: “Disgusted and sickened when I realized
that our leader, role model and mentor all along had taken advantage of me.”

9 Appellant does not challenge the military judge’s rulings on these objections.

12
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2. Law

“A crime victim of an offense of which the accused has been found guilty
has the right to be reasonably heard at a sentencing hearing relating to that
offense.” R.C.M. 1001A(a). “For purposes of this rule, a ‘crime victim’ is an in-
dividual who has suffered direct physical, emotional, or pecuniary harm as a
result of the commission of an offense of which the accused was found guilty.”
R.C.M. 1001A(b)(1). Also under this rule, “victim impact’ includes any finan-
cial, social, psychological, or medical impact on the victim directly relating to
or arising from the offense of which the accused has been found guilty.” R.C.M.
1001A(b)(2).

Interpretation of R.C.M. 1001A is a question of law we review de novo. See
United States v. Cunningham, 83 M.dJ. 367, 371 (C.A.A.F. 2023) (footnote omit-
ted) (citing United States v. Edwards, 82 M.J. 239, 243 (C.A.A.F. 2022)), cert.
denied, 144 S. Ct. 1096 (2024). “However, we review a military judge’s decision
to accept a victim impact statement offered pursuant to R.C.M. 1001A for an
abuse of discretion.” Id. If we find error, we test for prejudice, specifically
“whether the error substantially influenced the adjudged sentence.” Edwards,
82 M.J. at 246 (quoting United States v. Barker, 77 M.J. 377, 384 (C.A.A.F.
2018)).

3. Analysis

Interpreting R.C.M. 1001A, and its current counterpart R.C.M. 1001(c), de
novo, and considering whether the military judge’s application of the law was
an abuse of discretion, we find no error in the military judge’s determination
that JA was a victim under those rules. The military judge found “[JA] suffered
direct physical harm as a result of [Appellant’s] commission of the charged of-
fense by virtue of the wrongful physical contact he was subjected to at the
hands of [Appellant].”

We also find no abuse of discretion in allowing Court Exhibit A to be ad-
mitted and read to the members. In that unsworn statement, JA described so-
cial and psychological harm he suffered arising from Appellant’s crime. Find-
ing no error, we do not determine prejudice.

D. Maximum Punishment

Appellant claims the military judge erred when he determined Appellant’s
conduct in violation of Article 133, UCMJ, was analogous to assault consum-
mated by a battery, then calculated the maximum punishment for that offense
accordingly. As he did at trial, Appellant asserts the military judge should have
considered disorderly conduct in violation of Article 134, UCMJ, as the most
analogous offense.

13
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1. Additional Background

As stated in Section I.C, supra, Appellant was found guilty of a specification
and charge in violation of Article 133, UCMd, which alleged he “did, at or near
Casper, Wyoming, on divers occasions on or about 23 September 2017, wrong-
fully and dishonorably touch [JA’s] genitals through the clothing, which under
the circumstances constituted conduct unbecoming an officer and a gentle-

”»

man.

At Appellant’s original trial, the military judge determined the maximum
punishment for this offense based on assault consummated by a battery being
the most analogous offense.’® At Appellant’s sentence rehearing, trial defense
counsel agreed with that fact, and agreed that issue was not challenged or
overturned on appeal. However, Appellant cited United States v. Booker, 543
U.S. 220 (2005), arguing it required that “whenever there is to be an escalation
in the maximum sentence, the facts that give rise to that escalation must be
presented to the finder of fact to prove beyond a reasonable doubt ....” He
argued the elements of assault consummated by a battery were not so proved.

After hearing argument from counsel, the military judge ruled orally. He
found, inter alia:

Based on the information provided, it is clear to this court that
the gravamen of [Appellant’s] conduct which the charged [Arti-
cle] 133[, UCMJ] offense sought to address was his wrongful
physical contact with [JA]. Wrongful, the court would note, in-
cludes an act done without legal justification or excuse, and cer-
tainly consent would be a legal justification or excuse for engag-
ing in that particular physical contact.

2. Law

“The maximum punishment authorized for an offense is a question of law,

which we review de novo.” United States v. Beaty, 70 M.J. 39, 41 (C.A.A.F.
2011) (citations omitted).

The maximum punishment for a violation of Article 133, UCMdJ, is: “Dis-
missal, forfeiture of all pay and allowances, and confinement for a period not
in excess of that authorized for the most analogous offense for which a punish-
ment is prescribed in this Manual, or, if none is prescribed, for 1 year.” Manual
for Courts-Martial, United States (2016 ed.) (2016 MCM), pt. IV, 4 59.e.

The elements of assault consummated by a battery, in violation of Article
128, UCMJ, were: “(a) [t]hat the accused did bodily harm to a certain person;

10 The military judge made this determination upon suggestion by Appellant’s civilian
trial defense counsel, with no objection from the Government.

14
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and (b) [t]hat the bodily harm was done with unlawful force or violence.” Id. at
19 54.b.(2)(a), (b). A “battery” is an assault in which bodily harm in inflicted,
without legal justification or excuse, and without the consent of the person af-
fected. Id. at 9 54.c.(1)(a), (2)(a). “Bodily harm’ means any offensive touching
of another, however slight.” Id. at 9 54.c.(1)(a). The maximum confinement au-
thorized for assault consummated by a battery is six months. Id. at § 54.e.(2).

The elements of disorderly conduct, in violation of Article 134, UCMJ, were:
(1) that the accused was disorderly, and (2) that, under the circumstances, the
accused’s conduct was to the prejudice of good order and discipline in the armed
forces or was of a nature to bring discredit upon the armed forces. See id. at

19 73.b.(2), (2).

Disorderly conduct is conduct of such a nature as to affect the
peace and quiet of persons who may witness it and who may be
disturbed or provoked to resentment thereby. It includes con-
duct that endangers public morals or outrages public decency
and any disturbance of a contentious or turbulent character.

Id. at § 73.c.(2). The maximum confinement authorized for disorderly conduct
proven to be “[u]nder such circumstances as to bring discredit upon the mili-
tary service” is four months, and in other cases is one month. Id. at

14 73.e.(1)(a), (b).
3. Analysis

We find Appellant’s reliance on Booker misplaced. Similar to military juris-
prudence, Booker requires sentence enhancements or aggravating factors to be
proven beyond a reasonable doubt to justify an increase in the maximum pun-
ishment. See, e.g., United States v. Harris, 45 C.M.R. 364, 367 (C.M.A. 1972)
(considering the sentence enhancement for lengthy absences from authority
“an aggravating circumstance [which] must be both alleged and established
beyond a reasonable doubt” (citation omitted)); United States v. Truss, 70 M.d.
545, 547 (A. Ct. Crim. App. 2011) (“[S]entence aggravators properly promul-
gated by the President [under Article 56, UCMJ] . . . must be pled and proven
beyond a reasonable doubt to enable the enhanced maximum sentence poten-
tial but are not necessary to obtain a conviction for the underlying offense.”
(citations omitted)). Indeed, disorderly conduct is subject to a higher maximum
punishment when “conduct of a nature to bring discredit upon the armed
forces” is alleged in the specification and proved. See 2016 MCM, pt. 1V,
9| 73.c.(3). Here, no sentence enhancement or aggravating factor was alleged to
increase Appellant’s maximum punishment.

We have compared the elements of the specification of which Appellant was
convicted and the elements of closely related offenses to determine whether
there is a “most analogous offense.” Every Article 133, UCMdJ, offense has the

15
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element of conduct unbecoming an officer; therefore, we focus more on the
other elements of the convicted offense. Appellant “wrongfully and dishonora-
bly touch[ed JA’s] genitals through the clothing on divers occasions.” We find
the gravamen of the offense is the wrongful touching of another person. A bat-
tery requires a wrongful touching; disorderly conduct does not. The military
judge did not err in determining assault consummated by a battery was the
most analogous. Under the circumstances of this case, we find the maximum
sentence to confinement for the Specification of Charge II was six months.!!

E. Article 63, UCMdJ

Appellant asserts the sentence imposed at the rehearing was both “in ex-
cess of” and “more severe than” the sentence imposed at his general court-mar-
tial, and therefore violated Article 63, UCMJ. For the reasons explained below,
we disagree.

1. Additional Background

In his unsworn statement to the members, Appellant made no direct refer-
ence to any particular form of punishment. However, Appellant implied in the
following excerpts from his statement that he did not want them to sentence
him to the lifelong effects of a punitive discharge:

I want to say a few words prior [to you] deciding my future and
fate that may have lifelong effects on me.

... As a result of my actions, I am standing before you pleading
for leniency and asking you to please not allow the charges from
this one night of unprofessional behavior to ruin my life forever.

I know that my Air Force career is over regardless of your deci-
sion. I know that regardless of your decision I will almost cer-
tainly have these convictions for the rest of my life. I stand here
and take full accountability for the errors in judgment that [I]
made on that fateful night. I ask only that you see me as a man
that has flaws, not as a hardened criminal. And, that you give
me a chance to become a contributing member of society. . . .

11 We also considered whether indecent conduct under Article 134, UCMJ, is most
analogous. However, its maximum confinement of five years is more than Appellant
faced at his original court-martial for this offense based on the military judge’s calcu-
lation of and instruction on the maximum punishment. It would be inappropriate for
his punitive exposure to increase upon rehearing.
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(Emphasis added).
The Government argued for a sentence consisting solely of a dismissal.

Appellant’s civilian defense counsel referred back to Appellant’s unsworn
statement, and argued against a dismissal:

[TThe sentence that the Government requests is far too severe
for the misconduct in the charges.

... Now, my client fully acknowledges that his conduct on that
one night more than five years ago was not professional and is
worthy of some punishment. He told you yesterday that he un-
derstands that his time in the Air Force is over.

... You do not need to impose a dismissal to separate him from
the Air Force, he will be gone irrespective because he has a con-
viction. The question for you, is not whether or not my client will
stay in the Air Force, he won’t. The question for you, is whether
or not a dismissal, the infamy and the black name, the black
mark, which will be against his name for the rest of his life, is
appropriate for his crimes. And I would [Indiscernible word] you
that it is not. . . .

... As a civilian he’ll go out, he’ll get a job, [he] will contribute
to society, but if you give him that dismissal he will not be able
to rehabilitate.

(Second alteration in original). Civilian defense counsel also argued a repri-
mand is “absolutely appropriate,” that some forfeiture of pay “is an appropriate
punishment,” and “[s]hould you wish to impose restriction or even at the upper
limit, a short-term to confinement, that is appropriate at the upper cusp.”

The military judge provided the members instructions on sentencing. In-
cluded were instructions that the maximum term of confinement was seven
years and six months, and that “[a] punitive discharge will affect an accused’s
future with regard to his legal rights, economic opportunities, and social ac-
ceptability.” The members sentenced Appellant to nine months’ confinement,
forfeiture of all pay and allowances, and a reprimand, and did not include a
dismissal—very much in line with the civilian defense counsel’s argument.

In his request for clemency, Appellant requested the convening authority
“please not approve [the adjudged] sentence, or at a minimum only approve
that portion which is not in excess or more severe than [his] previous sentence.”
He explained why confinement will “caus[e] significant hardship and burden”
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on him and his family, and “will severely impact [his] rehabilitative potential.”
He ended, “pleading that [the convening authority] prevent [him] from facing
the remainder of this excessive and severe sentence.” Appellant did not state
he believed at the rehearing that the convening authority could not approve a
sentence to confinement, or that he would have preferred a sentence to a dis-
missal over confinement.

In his declaration to this court, Appellant stated, “I would 100[ percent]
have preferred a dismissal for my sentence than what the members adjudged
at the rehearing.”'2

2. Law

Article 63, UCMdJ (2016 MCM), provides that “[u]lpon a rehearing ... no
sentence in excess of or more severe than the original sentence may be ap-
proved.” As a general rule, “offenses on which a rehearing . . . has been ordered
shall not be the basis for an approved sentence in excess of or more severe than
the sentence ultimately approved by the convening or higher authority follow-
ing the previous trial or rehearing.” R.C.M. 810(d)(1). “In adjudging a sentence
not in excess of or more severe than one imposed previously, a court-martial is
not limited to adjudging the same or a lesser amount of the same type of pun-
ishment formerly adjudged.” United States v. Turner, 34 M.J. 1123, 1125
(A.F.C.M.R. 1992) (quoting R.C.M. 810(d), Discussion (Manual for Courts-Mar-
tial, United States (1984 ed.))). In Turner, our predecessor court cured instruc-
tional error—omitting confinement as an option at a rehearing when the ap-
pellant’s original sentence included a bad-conduct discharge but no confine-
ment—Dby not approving the bad-conduct discharge and reduction to the grade
of E-3 adjudged at the rehearing and instead affirming six months’ confine-
ment and reduction to E-4. Id. at 1126-27.

The CAAF’s “opinions interpreting the relationship between discharges
and other forms of punishment with respect to other areas of law . .. are in-
structive but not conclusive in the application of Article 63[, UCMJ].” United
States v. Altier, 71 M.J. 427, 428 (C.A.A.F. 2012) (per curiam) (citation omit-
ted). The Government cites several cases in which some amount of confinement
was deemed less severe than a bad-conduct discharge, either in an Article 6013
or Article 63, UCMJ, context. These cases include United States v. Carter, 45
M.J. 168, 170 (C.A.A.F. 1996) (convening authority commuting bad-conduct
discharge to 24 months’ confinement); Turner, 34 M.J. at 1126-27 (court af-

12 See Section 1.G.1.g, infra, for additional details relating to Appellant’s declaration.

13 Previous versions of Article 60, UCMdJ, gave the convening authority wide authority
to commute the sentence of a court-martial in whole or in part.
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firming six months’ confinement and reduction to E-4, when sentence at re-
hearing included bad-conduct discharge, reduction to E-3, and no confine-
ment); and Altier, 71 M.J. at 428 (court affirming rehearing sentence to 30
days’ confinement plus other components when bad-conduct discharge was
original sentence). Almost 50 years ago, our predecessor court stated in a con-
vening authority-commutation case, “[W]e believe that confinement at hard la-
bor for 12 months is a less severe punishment than a bad[-]Jconduct discharge.”
United States v. Carrier, 50 C.M.R. 135, 138 (A.F.C.M.R. 1975) (citation omit-
ted).

The CAAF has found punitive discharges are “qualitatively different from
confinement and other punishments such as forfeitures” and “there is no read-
ily measurable equivalence available to make meaningful conversions” of pu-
nitive separations and confinement. United States v. Mitchell, 58 M.J. 446, 448
(C.A.A.F. 2003) (footnote, internal quotations, and citations omitted). In Mitch-
ell, the CAAF considered whether the lower court erred by affirming a sentence
upon rehearing to a dishonorable discharge, confinement for six years, and re-
duction to the grade of E-1 when the appellant’s original sentence included a
bad-conduct discharge, confinement for ten years, total forfeitures, and reduc-
tion to the grade of E-1. 58 M.dJ. at 447 (citing Article 63, UCMJ).

In applying Article 63[, UCMJ,] to [the a]ppellant’s sentence the
Court of Criminal Appeals [(CCA)] adopted an “objective test”
and asked whether a reasonable person would conclude that the
sentence was “In excess of or more severe” than its predecessor.
The court answered: “We cannot imagine any reasonable soldier
desiring to spend four more years in confinement in order to
avoid the increased severity of a dishonorable discharge over a
bad-conduct discharge.” While this statement might well be fac-
tually correct, it misses the legal point. One might logically
choose the lesser amount of confinement between two options,
but that does not necessarily mean, as a matter of military law,
that the “increased severity of a dishonorable discharge” does
not make the latter sentence “in excess of or more severe” than
the former sentence.

Id. at 447-48 (quoting United States v. Mitchell, 56 M.J. 936, 942 (A. Ct. Crim.
App. 2002)). The CAAF then found, “it is not possible in this case to make a
meaningful comparison, objectively or otherwise, between the increased sever-
ity of [the a]ppellant’s discharge and the decreased severity of his confinement
and forfeitures.” Id. at 448. It continued:

While the term of confinement is finite, the effects of the in-
creased stigma of a dishonorable discharge may linger long after
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one has been released from confinement.[**] It remains unclear
how an appellate court in such a case can apply an objective
standard. In our view, it cannot be known what effects a partic-
ular punitive discharge will have on a particular accused. These
effects will no doubt differ between individuals based on their
personal circumstances. Indeed, a youthful offender might very
well perceive he has benefited by less confinement, but a more
severe discharge, only to learn in his more mature years of the
potentially socially debilitating effects of dishonorable separa-
tion from the service.

Id. at 448-49. The CAAF did not affirm the dishonorable discharge or forfei-
tures; it affirmed only a bad-conduct discharge, confinement for six years, and
reduction to the grade of E-1. Id. at 449. The CAAF’s holding related only to
punitive discharges: “[F]or the purposes of Article 63, [UCMJ,] a dishonorable
discharge 1s more severe than a bad-conduct discharge.” Id. The CAAF later
explained that it “held in Mitchell that the increase in severity of the discharge
at the rehearing, from a bad-conduct discharge to a dishonorable discharge,
could not be offset by a decrease in severity of the confinement and forfeitures
at the rehearing.” Altier, 71 M.J. at 428 (emphasis added) (citing Mitchell, 58
M.dJ. at 449).

The CAAF’s predecessor court stated:

[Iln comparing two different species of punishment, it is not al-
ways apparent which is the more or the less “severe.” We have,
however, generally acknowledged that a punitive discharge may
lawfully be commuted to some period of confinement.

Waller v. Swift, 30 M.J. 139, 143 (C.M.A. 1990) (quoting United States v.
Hodges, 22 M.J. 260, 262 (C.M.A. 1986)) (additional citation omitted). “[A] de-
termination of the relative severity of a sentence requires more than superfi-
cial consideration.” Id. at 144 (citing United States v. Hannan, 17 M.J. 115

14 Over 35 years before Mitchell, the United States Court of Military Appeals described
the severity of a punitive discharge in United States v. Wheeler, 38 C.M.R. 72, 74
(C.M.A. 1967):

[TThe ordering of a punitive discharge so characterizes an individual
that his whole future is utterly destroyed. He is marked far beyond the
civilian felon, hampered as he may be by the sneering term “ex-con,”
for, justifiedly or not, the punitive discharge so dishonors and disgraces
an accused that he finds employment virtually impossible; is subjected
to many legal deprivations; and is regarded with horror by his fellow
citizens. Truly, it has come to be the modern equivalent of the ancient
practice of branding felons, and the stain it leaves is as ineradicable.
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(C.M.A. 1984)). In Waller, the United States Court of Military Appeals (CMA)
found that commutation of a bad-conduct discharge to 12 months’ confinement,
when the appellant had specifically requested a punitive discharge without
confinement as part of his sentence, was improper. Id. at 140, 144—45. In the
appellant’s unsworn statement and in his counsel’s argument to the court
members, the appellant requested a punitive discharge and no confinement.
Id. at 140. The staff judge advocate (SJA) recommended the convening author-
ity commute the adjudged bad-conduct discharge to 12 months’ confinement,
so the appellant could separate at the end of his term of service with a dis-
charge under honorable conditions. Id. The appellant’s defense counsel re-
sponded, urging the convening authority to disapprove the SJA’s recommen-
dation, adding:

As is evident from the arguments made by both sides at sentenc-
ing, confinement was viewed as a more severe punishment. . . .
The sentence reached by the court-members demonstrates that
they sided with the Defense and that the lesser sentence of a pu-
nitive discharge should be adjudged instead of confinement. For
the Government to now assert that this punitive discharge is a
more severe punishment than confinement totally ignores the
arguments offered at sentencing and the sentence adjudicated.

Id. at 141 (ellipsis in original). The CMA appeared to agree:

Obviously, [the appellant] and his lawyer did not view the 12
months’ confinement as being a “lesser” punishment than the
bad-conduct discharge. Moreover, from our examination of the
record of trial, it seems clear that the members of the court-mar-
tial were of this same opinion.

Id. at 144.

“The variety of factors bearing upon the relative severity of a punitive dis-
charge and other punishments has tended to discourage the establishment of
a fixed table of substitutions.” United States v. Darusin, 43 C.M.R. 194, 196
(C.M.A. 1971) (citation omitted). “There is no preexisting formula for determin-
ing an appropriate substitution. In fact, appellate courts have discouraged a
fixed table of substitution of punishments, recommending an individual eval-
uation of each case.” United States v. Carter, 42 M.J. 745, 747 (A.F. Ct. Crim.
App. 1995) (first citing Hodges, 22 M.J. at 262; and then citing Darusin, 43
C.M.R. at 196).

In Carter, our superior court notes that trial defense counsel argued at trial
that “a punitive discharge was not a fair sentence” as the appellant would not
be able to retire after his 24 years on active duty. 45 M.dJ. at 169.
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However, the military judge disagreed and adjudged a [bad-con-
duct discharge] in addition to 12 months [of] confinement. In
clemency, both appellant and trial defense counsel asked that
the [bad-conduct discharge] be commuted to an additional, un-
specified period of confinement. The convening authority com-
muted the [bad-conduct discharge] to 24 months [of] additional
confinement and 35 months [of] additional forfeiture.

Id. The CAAF rejected “appellant’s argument that 2 years’ additional confine-
ment as a matter of law is an unlawful substitute punishment for a bad-con-
duct discharge.” Id. at 170.

“An accused who has heavy and immediate family responsibilities may suf-
fer far more from any period of confinement than from a bad-conduct discharge.
A multitude of other circumstances could enhance the actual severity of either
confinement or discharge in a particular case.” United States v. Holland, 19
M.d. 883, 885 (A.C.M.R. 1985) (citing United States v. Weatherford, 42 C.M.R.
26 (C.M.A. 1970)). The court in Holland emphasized the need for “latitude for
evaluating the actual severity of confinement as compared with a bad-conduct
discharge when applied to a particular accused in light of his unique character,
propensities and circumstances.” Id.; see also R.C.M. 1002(f)(1) (during sen-
tencing, the court-martial should consider, inter alia, “the history and charac-
teristics of the accused”).

Our predecessor court in Turner favorably cited United States v. Kelly, 17
C.M.R. 259 (C.M.A. 1954), a case where the appellant’s original sentence at a
special court-martial consisted only of a bad-conduct discharge. 34 M.J. at
1125-26. In Kelly, at the rehearing the court members were instructed that
the sentence was limited to “no more than a bad[-]Jconduct discharge, since it
cannot change the nature of the sentence” and it was “limited to a bad[-]con-
duct discharge or nothing.” 17 C.M.R. at 261. The CMA disagreed, addressing
the issue of

whether there are legal punishments less severe than a bad-con-
duct discharge which can be adjudged by a court-martial on a
rehearing. . . . [T]he Uniform Code does not limit the court to the
imposition of such punishment as is necessarily included within
the original sentence; it requires only that the sentence ad-
judged on rehearing be not more severe than, or in excess of, that
originally imposed. The Manual patently provides such lesser
punishments.

1d. at 262-63.
3. Analysis
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Appellant postulates that “[i]n excess of is [ ] a quantitative analysis, while
‘more severe’ is a qualitative analysis.” He notes that courts have analyzed
these phrases together, but avers that statutory construction requires they be
analyzed separately. We decline to take this novel approach.

The CAAF has not stated that courts are required to give each part of the
phrase “in excess of or more severe than” a separate and distinct meaning and
effect. In Altier, the CAAF recognized its

cases regarding Article 63[, UCMd,] reflect both the obligation
to give meaning and effect to the statutory limitation against a
sentence that is ‘in excess of or more severe’ than the original
sentence, and an understanding that the application of the Arti-
cle 63[, UCMJ,] limitation in any case cannot be reduced to a
specific formula.

71 M.J. at 428 (citations omitted). As indicated supra, caselaw provides multi-
ple examples where a term of confinement in place of a punitive discharge was
found to be proper and not in excess of or more severe than the original pun-
ishment.

Appellant argues that it is “impossible to determine whether nine months
of confinement is ‘in excess of a dismissal” because of the lack of fixed equiva-
lents. He asserts, therefore, that we must limit our analysis “to those punish-
ments capable of comparison.” Thus, Appellant asserts “nine months of con-
finement is in excess of zero months of confinement.” We are not persuaded.
Appellant relies on Mitchell, 58 M.d. at 448, where the CAAF could not “make
a meaningful comparison, objectively or otherwise” between the original sen-
tence of a bad-conduct discharge, ten years’ confinement, total forfeitures, and
reduction to the grade of E-1, and the rehearing sentence of a dishonorable
discharge, six years’ confinement, and reduction to the grade of E-1. However,
the CAAF held “that for the purposes of Article 63, [UCMJ,] a dishonorable
discharge is more severe than a bad-conduct discharge.” Id. at 449.

We find the meaning of “in excess of or more severe than” is not limited to
a direct comparison of sentence components, but also applies to the sentence
as a whole. See Kelly, 17 C.M.R. at 261-63; see also Mitchell, 58 M.dJ. at 449
(Crawford, C.dJ., concurring in the result) (“Article 63[, UCMJ,] and R.C.M.
810(d) speak in terms of rehearing ‘sentences’ that cannot be more severe than
original ‘sentences,” and the term ‘sentence’ is generally understood to mean
the collective individual punishments meted out at courts-martial.”). While
nine months’ confinement exceeds zero months’ confinement, a sentence to
nine months’ confinement, total forfeitures, and a reprimand is not per se “in
excess of or more severe than” a dismissal.
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Finally, Appellant interprets Altier to hold that only a punishment akin to
nonjudicial punishment can be considered less severe than a punitive dis-
charge. We find no merit to this argument. See In re Washington, unpub. op.

at *9 (explaining its view that petitioner (Appellant in this case) misstated the
CAAF’s holding in Altier).

Whether a sentence is “in excess of or more severe than” the original sen-
tence is case-dependent. An accused’s personal circumstances or subjective
viewpoint may make a particular sentence seem more severe to that accused,
but less severe to a different accused.

In this case, Appellant’s viewpoint, as conveyed by his own unsworn state-
ment and his civilian trial defense counsel’s argument to the court members,
is different than what Appellant indicated in clemency and on appeal. In pre-
sentencing, Appellant chose words that conveyed he did not want the effects of
a punitive discharge to dampen his future opportunities. His counsel used
more direct words, reminding the members of Appellant’s unsworn statement,
and fervently arguing against a dismissal as “far too severe [a punishment] for
the misconduct in the charges.” Overall, the Defense conveyed to the sentenc-
ing authority that some term of confinement, forfeitures of pay, and a repri-
mand would be less severe to Appellant than a dismissal. If we presumed the
Defense was sincere in their statements to the court-martial, this could be an
indication that, to Appellant at the time of the rehearing, the sentence imposed
was not “in excess of or more severe than the original sentence.”

However, Appellant’s request for clemency and his declaration to this court
suggests otherwise. Appellant told the convening authority his sentence was
“excessive and severe” and argued against continued confinement. Appellant
did not tell the convening authority what he told this court: that he “would 100][
percent] have preferred a dismissal for [his] sentence than what the members
adjudged at the rehearing.”

The question we must answer is which viewpoint do we accept? For this
issue, we consider all matters in the record, but give more weight to what was
presented to the members during Appellant’s sentence rehearing, followed by
what Appellant provided to the convening authority. We provide greater
weight to Appellant’s post hoc declaration when we consider Appellant’s claim
of ineffective assistance of counsel relating to what sentence could be adjudged
or approved. See Section 1.G, infra. As Judge Sullivan wrote in Carter, “This
case and its outcome can be summarized by the old adage, ‘Watch what you
ask for, you may get it.” 45 M.dJ. at 168 (footnote omitted). We find the sentence
adjudged at Appellant’s rehearing and approved by the convening authority
does not contravene Article 63, UCMJ.
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F. Staff Judge Advocate Advice on the Sentence

Appellant contends the SJA “misadvised” the convening authority in that
the SJA claimed the convening authority “did not have the authority to protect
Appellant from a more severe sentence by reducing the sentence.” Appellant’s
contention is centered on the application of Articles 63 and 60, UCMJ (2016
MCM).%5 Appellant’s requested relief is remand to the convening authority to
evaluate whether the sentence upon rehearing is in excess of or more severe
than the original.

1. Additional Background

Through his military trial defense counsel, Appellant submitted matters in
clemency on 28 September 2022. His primary contentions were that Article 63,
UCMJ, legally prohibits the convening authority from approving the sentence
upon rehearing, and that sentence was excessively severe. He argued,

For the original seven convictions, [Appellant] was sentenced
only to a dismissal—meaning that the court-martial found that
his conduct was not worthy of any confinement, forfeitures, or a
reprimand. Treating these “other punishment[s]” separate from
that of a punitive discharge, it is clear that nine months of con-
finement and total forfeitures are an escalation of, and in excess
of, the sentence which [Appellant] received during his original
sentencing [ |hearing especially when considering he was being
sentenced for less than a third of the original convictions.

One of the matters submitted in clemency was a memo from Appellant ti-
tled “Request for Relief Under [R.C.M.] 810(d).” In that memo, Appellant ref-
erenced that after he was brought back to duty leading up to the sentence re-
hearing, he was not being paid. He asked the convening authority: “[P]lease
[do] not approve my sentence, or at a minimum only approve that portion
which is not in excess or more severe than my previous sentence, so that I may
concentrate on exiting the military as quickly as possible.” He explained why
he did not want confinement or forfeitures of pay:

[W]ith my current sentence I will receive no pay for nine months,
causing significant hardship and burden on me and my family.
My time spent in confinement will severely impact my rehabili-
tative potential, potentially setting me back years, as it will re-
move me from employment in any form and prevent me from

15 Appellant cites Article 66, UCMJ, and not Article 60, UCMJ, in his brief, which ci-
tation we understand to be erroneous; Article 66, UCMJ, speaks to review by Courts
of Criminal Appeals and not action of the convening authority.
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continuing my education to better myself.

Appellant ended by “pleading that [the convening authority] prevent [him]
from facing the remainder of this excessive and severe sentence.” Appellant did
not address the severity of a sentence to a dismissal.

The convening authority’s SJA signed a staff judge advocate’s recommen-
dation (SJAR) on 10 January 2023. The SJAR stated the Defense raised two
allegations of legal error: (1) “a sentence to confinement, total forfeitures, and
a reprimand cannot be approved as this would be a more severe sentence and
more than what [Appellant] received at his first trial;” and (2) “the severity of
the punishment adjudged is excessive considering the nature of this case and
[Appellant’s] character.” The SJA described Appellant’s contention that the
sentence at rehearing was in excess of or more severe than the original sen-
tence. She detailed the military judge’s ruling denying the Defense’s post-trial
motion, discussed supra, including caselaw upon which the military judge re-
lied. She stated, “We concur with the military judge’s analysis and ruling dur-
ing the sentencing rehearing.” The SJA also raised the Defense’s contention
that the convening authority could not approve a sentence that contravenes
Article 63, UCMJ, but did not directly address it. Citing R.C.M. 1107(d)(1)(A)
and (B), she stated:

[Appellant] requests that you reduce his term of confinement.
However, under the Rules for Courts-Martial that apply for this
rehearing (2016 Edition), confinement for a period exceeding six
months may not be disapproved, commuted, or suspended, in
whole or in part, except upon trial counsel’s recommendation for
substantial assistance or pursuant to a valid plea agreement.

She continued, identifying the sentence imposed at rehearing and the maxi-
mum imposable sentence. She repeated that the convening authority did not
have the authority to disapprove, commute, or suspend the adjudged confine-
ment; however, she advised the convening authority that he did have that au-
thority over the adjudged forfeitures and the reprimand. She ended by recom-
mending he approve the confinement, forfeitures, and reprimand as adjudged.

Appellant’s civilian defense counsel submitted a response to the SJAR on
13 January 2023. Citing Article 63, UCMJ, he stated, inter alia:

You misadvise[d] the [c]onvening [a]Juthority that he does not
have the authority to disapprove, commute, or suspend, in whole
or in part, the confinement. [Appellant] objects to this misstate-
ment of law. The [c]onvening [a]uthority instead must protect
[Appellant] from a sentence in excess of or more severe than the
original. [The convening authority] must exercise his independ-
ent judgement [sic] to determine whether, in fact, the sentence
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here violates Art[icle] 63, UCMJ. Contrary to your advice, [the
convening authority] must disapprove any portion of the confine-
ment which he finds to be a sentence more severe than or in ex-
cess of the original.

The Acting SJA signed an addendum to the SJAR on 31 January 2023. The
addendum to the SJAR raised the Defense’s objections to the SJAR. The Acting
SJA stated, “I disagree that this was legal error. In my opinion, no corrective
action is necessary, and the earlier recommendation remains unchanged. I rec-
ommend that you approve the findings and sentence as adjudged.” Neither SJA
memoranda advised the convening authority that whether a sentence upon re-
hearing is “in excess of or more severe than” the original sentence was a matter
of law or a matter for his determination.

The aforementioned documents, among others, were provided to the con-
vening authority, who approved the sentence upon rehearing on 31 January
2023.

2. Law

The proper completion of post-trial processing is a question of law the court
reviews de novo. United States v. Kho, 54 M.dJ. 63, 65 (C.A.A.F. 2000). Where
we find error with the advice to the convening authority in an SJAR, we pro-
vide relief if the appellant can demonstrate “some colorable showing of possible
prejudice . . . in terms of how the [error] potentially affected an appellant’s op-
portunity for clemency.” United States v. Zegarrundo, 77 M.J. 612, 614 (A.F.
Ct. Crim. App. 2018) (omission and alteration in original) (quoting United
States v. Scalo, 60 M.J. 435, 436-37 (C.A.A.F. 2005)). “The colorable showing
threshold is low, but the prejudice must bear a reasonable relationship to the
error, and it must involve a reasonably available remedy.” United States v. Ca-
pers, 62 M.J. 268, 270 (C.A.A.F. 2005) (citing Scalo, 60 M.dJ. at 437).

We resolve questions of “statutory interpretation and the sentencing juris-
diction of a rehearing ... de novo.” United States v. Davis, 63 M.J. 171, 173
(C.A.A.F. 2006) (citations omitted). “A convening authority’s power to take ac-
tion on an adjudged sentence is governed by Article 60, UCMdJ, which we []
interpret de novo.” United States v. Robinson, 78 M.dJ. 578, 581 (A.F. Ct. Crim.
App. 2018) (citation omitted).

Article 63, UCMJ, reads, in part: “Upon a rehearing . . . no sentence in ex-
cess of or more severe than the original sentence may be approved.” One ex-
ception is when “the sentence prescribed for the offense is mandatory.” Id. Sim-
ilarly, R.C.M. 810(d) provides that “offenses on which a rehearing . . . has been
ordered shall not be the basis for an approved sentence in excess of or more
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severe than the sentence ultimately approved by the convening or higher au-
thority following the previous trial or hearing, unless the sentence prescribed
for the offense is mandatory.”

[TThe authority of a rehearing to adjudge a sentence is limited
only by the maximum authorized sentence for the offenses of
which the accused has been found guilty or the jurisdictional
maximum of the court-martial. At a rehearing, the sentencing
body, whether members or military judge, should consider the
evidence in aggravation, extenuation, and mitigation in light of
the allowable maximum sentence for the findings of guilty and
adjudge an appropriate sentence. The burden of protecting an
accused against higher sentences rests with the convening au-
thority at the time action is taken on an adjudged sentence from
a rehearing.

Davis, 63 M.J. at 175 (footnote omitted).

Article 60(c)(2)(B), UCMJ, provides: “Except as provided in paragraph (4),
the convening authority ... may approve, disapprove, commute, or suspend
the sentence of the court-martial in whole or in part.” The referenced para-
graph (4) states: “Except as provided in subparagraph (B) or (C),[¢] the con-
vening authority . . . may not disapprove, commute, or suspend in whole or in
part an adjudged sentence of confinement for more than six months or a sen-
tence of dismissal ....” Article 60(c)(4)(A), UCMdJ. Similarly, R.C.M.
1107(d)(1)(A) states the “convening authority may disapprove, commute, or
suspend, in whole or in part, any portion of an adjudged sentence not explicitly
prohibited by this rule, to include reduction in pay grade, forfeitures of pay and
allowances, fines, reprimands, restrictions, and hard labor without confine-
ment,” but may not so affect adjudged confinement for more than six months
or a dismissal.

3. Analysis

The core of Appellant’s argument is that the convening authority, not the
SJA, makes the determination under Article 63, UCMdJ, and R.C.M. 810(d)
whether a sentence upon rehearing is “in excess of or more severe than” the
original, approved sentence. He relies on the CAAF’s language in Davis: “The
burden of protecting an accused against higher sentences rests with the con-
vening authority at the time action is taken on an adjudged sentence from a
rehearing.” 63 M.J. at 175. We need not here decide whether the convening

16 Subparagraphs (B) and (C) address issues not presented here: recommendation of
the trial counsel and pre-trial agreements.
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authority’s action on an adjudged sentence at rehearing is limited by Article
60, UCMJ.

The Government suggests we consider the totality of advice the SJA pro-
vided to the convening authority, in the SJA’s initial recommendation and ad-
dendum, to include whether the sentence upon rehearing was in excess of or
more severe than the original sentence, and not take sections out of context.
The Government concedes “the SJA opined that there was no Article 63|,
UCMJd,] issue that required action by the [convening authority],” but asserts
her statement that confinement could not be disapproved related to R.C.M.
1107(d)(1)(A)—(B), not R.C.M. 801(d). Moreover, they assert, “Appellant’s con-
tention regarding Article 63[, UCMJ,] and whether his sentence was ‘more se-
vere’ or ‘in excess of” his original sentence was front and center before the [con-
vening authority] when he took action on Appellant’s case.” To this point, they
make several arguments, including noting the addendum to the SJAR told the
convening authority he could take “some other action in this case” beyond their
recommendation. We agree with the Government that the SJAR should be read
as a whole. However, the advice relating to the convening authority’s power to
commute or otherwise affect a sentence to more than six months’ confinement
was not clearly separate from the advice relating to approval of a sentence
upon rehearing.

Initially, both the SJA and Appellant’s counsel framed the issue of what
the convening authority could approve as a matter of law. The SJA, having
concurred with the military judge’s analysis, essentially advised the convening
authority he was not required to disapprove the sentence upon rehearing as a
matter of law. As discussed in Section I.E, supra, we agree Article 63, UCMJ,
did not require the convening authority to disapprove Appellant’s sentence to
confinement. The SJA did not, however, state it was within the convening au-
thority’s discretion how to apply Article 63, UCMJ, to Appellant’s sentence
upon rehearing. Appellant’s defense counsel objected to the SJAR, specifically
stating the convening authority “must exercise his independent judgement
[sic] to determine whether, in fact, the sentence here violates Art[icle] 63,
UCMJ.” Like the SJAR, the addendum to the SJAR did not comment on this
issue specifically, but the Acting SJA stated that after considering Appellant’s
submissions, he disagreed with the “defense allegation of legal error regarding
Art[icle] 63, UCMJ.”

The SJA correctly advised the convening authority that he could disapprove
the monetary forfeitures and the reprimand. For our analysis, we assume the
SJA erred and advised the convening authority that he had no authority to
disapprove the adjudged period of confinement, even to effectuate the rehear-
ing-sentence limitation in Article 63, UCMJ, as he deemed appropriate. Thus,
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the prejudice that bears “a reasonable relationship to the error” is the conven-
ing authority’s approval of the sentence to confinement in line with that advice
and against Appellant’s post-trial wishes. Capers, 62 M.J. at 270.

The remedy Appellant seeks for this error is “new post-trial processing.”
However, we find the remedy we provide for issue (9) would be a more appro-
priate remedy here. That is, as we approve no term of confinement, gone is the
possible prejudice that the convening authority might have reduced or disap-
proved the period of confinement but for the alleged error in the SJAR.

G. Ineffective Assistance of Counsel

Appellant contends he “and his [trial] defense counsel prepared and exe-
cuted his rehearing sentence case believing he could not receive confinement
as a matter of law.” He concludes that “[b]ut for this error, there is a reasonable
probability that a properly prepared case would not have yielded a long period
of confinement, or any confinement at all.” He suggests we find deficient per-
formance and prejudice, and set aside the sentence. We find deficient perfor-
mance.

1. Additional Background
a. Maximum Punishment Inquiry

After the military judge announced his ruling on the maximum punishment
for the offenses of which Appellant was convicted, he spoke to Appellant di-
rectly:

[Military Judge (Md)]: So, Lieutenant Washington, what that
means, is that the maximum punishment for the offenses of
which you stand convicted as just articulated, is forfeiture of
all of your pay and allowances, confinement for 7 years and 6
months, and a dismissal. However, because this is a sentenc-
ing rehearing, the punishment for those offenses that the con-
vening authority may actually approve as a result of this re-
hearing, cannot exceed the punishment that was approved by
the convening authority at your original trial. Do you under-
stand all of that?

[Appellant]: Yes, sir.

MdJ: If you need a moment to consult with your counsel, please
feel free to do so. And I will note that you ----

[Defense counsel]: Can we have a moment, Your Honor?
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MJ: You may.[!7]

MdJ: . .. So, just to go through this again, the maximum pun-
ishment for the offenses of which you stand convicted as de-
termined by this court will be forfeiture of all pay and allow-
ances, confinement for 7 years and 6 months, and a dismissal.
However, because this is a sentencing rehearing, the punish-
ment for those offenses the convening authority may approve,
as a result of this rehearing, cannot exceed the punishment
that was approved by the convening authority at your original
trial. Do you understand that?

[Appellant]: Yes, sir.

MJ: Any question about that?

[Appellant]: No, sir.

b. Appellant’s Post-Trial and Appellate Rights Advisement

Two days before the sentence rehearing began, Appellant and his military
trial defense counsel signed a 12-page “Post-Trial and Appellate Rights Advise-
ment.”18 It stated, inter alia:

As you read though the following information, make note of any
questions you have and we will discuss them prior to you signing
this document.

... Deferment of Confinement: Under R.C.M. 1102, if you are
sentenced to any term of confinement, you will normally leave
for confinement directly from the sentencing proceedings. How-
ever, you may ask the [c]Jonvening [a]Juthority to defer your con-
finement. Like any other request for deferment, the [cJonvening
[a]uthority 1s not obligated to grant your request, so you should
be prepared to enter confinement immediately at the end of the
trial. In fact, requests for deferment of confinement are rarely
granted. When these requests are granted, it is typically under
unusual circumstances such as funerals, births of children, or
hospital visits—not for a failure to be packed or otherwise not
being prepared to be away for a period of time.

17The verbatim transcript indicates Appellant then conferred with his military defense
counsel and civilian defense counsel.

18 Civilian defense counsel signed it two days later, on 12 September 2022.
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... If you are sentenced to confinement, it is illegal for you to be
confined with an enemy prisoner.

... Under the Eighth Amendment of the United States Consti-
tution['¥] and Article 55, UCMSd, you have the right to be con-
fined in a way that does not amount to cruel or unusual punish-
ment.

... Limited Authority to take Action on Sentence: For
cases that were preferred prior to 1 January 2019, the [c]Jonven-
ing [a]Juthority must take action on the sentence but has limited
options for sentence relief. The convening authority may com-
mute, suspend, or disapprove, in whole or in part, an adjudged
punishment EXCEPT that the convening authority may not
commute, suspend, or disapprove, in whole or in part, an ad-
judged sentence of more than six months [of] confinement or a
punitive discharge. Exceptions that may allow a convening au-
thority to grant sentence relief on confinement in excess of six
months or a punitive discharge are (1) plea agreements, (2) a
written recommendation by the [m]ilitary [jJudge, and (3) sub-
stantial assistance to the [GJovernment in the investigation or
prosecution of another person who has committed an offense.

Appearing above counsel’s signature is a certification that counsel explained
the rights to Appellant on 10 September 2022, and “fully counseled” Appellant
concerning the rights and procedures. Above Appellant’s signature is an ac-
knowledgment that he has read and understands his post-trial and appellate

rights as stated in the document.

As the court members deliberated on sentence, the military judge marked
the post-trial rights advisement as Appellate Exhibit XXX. The military judge
then ensured Appellant had a copy in front of him, and had the following col-

loquy with Appellant:

MdJ: Looking at page 12 of the document, is that your signature?
[Appellant]: Yes sir, it is.

MJ: ... Lieutenant Washington, did your defense counsel ex-
plain your post-trial and appellate rights to you?

19 U.S. CONST. amend. VIII.
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[Appellant]: Yes sir, they did.

MdJ : Do you have any questions about your post-trial and appel-
late rights?

[Appellant]: No, sir.
c. Appellant’s Post-Trial Article 39(a), UCM<J, Motion

Minutes after the military judge adjourned the court-martial, Appellant
moved for relief. As summarized by the military judge:

During the R.C.M. 802 conference, the defense counsel indicated
that they were seeking, essentially, relief from the sentence im-
posed, basically, by virtue of a request for an order from this
court that would limit the convening authority’s ability to take
action on the sentence that was adjudged at the sentence rehear-
ing.

The military judge provided the parties time to research the issues. After
hearing argument, the military judge ruled orally, stating, in part:

The court denies the defense motion for appropriate relief. The
relief requested, as just stated by the defense counsel, is to in-
struct the convening authority that he may not impose any con-
finement that was adjudged at this court-martial, or to approve
any punishment in excess of what an Article 15[, UCMJ,] could
be imposed upon an officer, particularly as it related to any lim-
its of forfeitures.

First, the Defense has not demonstrated that this court has the
authority to instruct or order the convening authority to take
particular action on the sentence imposed at this rehearing. And
second, even if the court did have such authority, the Defense
has not persuaded this court that the instruction that they are
requesting is something that is legally required.

d. Appellant’s Request for Deferment

Also on 15 September 2022, Appellant’s military defense counsel requested
the convening authority defer Appellant’s sentence to confinement. The re-
quest stated, in part:

2. On 15 September 2022, [Appellant] was sentenced to a repri-
mand, total forfeitures, and nine months of confinement. In the
spirit of Article 63[, UCMJ,] and R.C.M. 810(d), the Defense is
requesting relief in the form of deferment of confinement for 14
days because the sentence which was adjudged in this case is
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arguably in excess of the sentence which was previously ad-
judged—which did not include any forfeitures or a sentence to
confinement. There is some uncertainty in the law with regard
to office[r] cases in which a punitive discharge is adjudged ini-
tially and then replaced by other sentences, such as confine-
ment, at a subsequent hearing. Therefore, it is [Appellant’s] po-
sition that immediate execution of a sentence to confinement
would be unduly burdensome and would be improper at this
stage as the convening authority has not been able to consider
matters in clemency or impose action on sentence.

3. Additionally, [Appellant] has experienced extreme hardship
by being brought suddenly onto active duty and returned to
Malmstrom [Air Force Base (AFB)] after nearly two years on ap-
pellate leave. For approximately the first six months he was
back on active duty, [Appellant] was not being paid, or was only
being paid small advances, causing him to spend nearly all his
savings just to survive. [Appellant] requires additional time to
prepare to enter confinement, to allow his civilian defense coun-
sel to seek relief at the appellate level, and to prepare a clemency
request for convening authority review and action. [Appellant]
has been at Malmstrom AFB since January 2022 without an[y]
instances of misconduct or anything to indicate he would be a
flight risk or danger to others. [Appellant] has not been able to
set his personal affairs in order and desperately needs more time
to be able to do so, as well as to prepare to raise additional mat-
ters for the convening authority’s consideration. The deferment
of his sentence to confinement would comport with the fair ad-
ministration of the military justice system and would allow him
to work with his defense counsel to prepare additional matters
for the convening authority’s consideration.

6. In short, [Appellant] has already been sentenced, and the
granting of this deferral would not in any way compromise or
diminish the seriousness of that sentence. It would simply be a
kind gesture that properly balances the needs of the Air Force
with the needs of the Airman.

The convening authority denied Appellant’s request for deferment of confine-
ment on 21 September 2022.
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e. Appellant’s Writ Petition to this Court

On 26 October 2022, through counsel Appellant filed a Petition for Extraor-
dinary Relief in the Nature of a Writ of Habeas Corpus or in the Alternative,
in the Nature of a Writ of Mandamus. He requested “immediate release from
confinement” or “withholding from the [c]Jonvening [a]uthority the authority to
approve a sentence to confinement greater than one hundred and twenty (120)
days.” Appellant did not file a declaration with his writ petition to explain his
personal belief about the possibility of serving confinement after the sentence
rehearing. This court denied Appellant’s writ petition on 28 December 2022.
In re Washington, unpub. op. at *11.

f. Waiver of Conflict

On 23 March 2023, through his military and civilian appellate defense
counsel, Appellant filed an assignments of error brief with this court; the Gov-
ernment filed an answer on 24 April 2023. On 2 May 2023, through only his
military appellate defense counsel, Appellant filed a supplemental assignment
of error along with a declaration from Appellant, dated 1 May 2023. The Gov-
ernment did not oppose, but noted a conflict: Appellant’s supplemental assign-
ment of error and declaration claimed ineffective assistance of his civilian trial
defense counsel at the rehearing, Mr. RF, who also is Appellant’s civilian ap-
pellate defense counsel. On 19 May 2023, Appellant, through both his appel-
late defense counsel, submitted a reply to the Government’s answer brief. On
30 May 2023, this court issued an order for Appellant’s counsel to show good
cause why this court should consider any matter submitted on Appellant’s be-
half after Mr. RF became aware of Appellant’s allegation that Mr. RF provided
Appellant with ineffective assistance of counsel at the rehearing.

After first receiving a response from Mr. RF, then receiving a response from
both Mr. RF and Major (Maj) MB, we issued another order on 14 July 2023,
stating that counsel for Appellant failed to show good cause. We noted we had
“reservations . . . that Appellant was given sufficient advice to make a know-
ing, voluntary, and intelligent waiver” of his right to conflict-free counsel. Our
order stated, inter alia,

Appellant may file a new Reply to the Government’s answer to
Appellant’s assignments of error through conflict-free counsel.
In the alternative, ... Appellant may provide the court a suffi-
cient waiver of conflicts with his current appellate counsel and
request the court consider Appellant’s Reply dated 19 May 2023
and more fully consider Appellant’s Supplemental Assignment
of Error, dated 2 May 2023.

We added, “To effectuate this order and upon Appellant’s request, we
strongly recommend The Judge Advocate General provide independent counsel
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to Appellant for the limited purpose of providing advice and counsel about the
conflict, as substitute counsel for Maj MB, or both.” (Footnote omitted).

On 31 July 2023, through another appellate defense counsel, Maj DB, Ap-
pellant filed a motion to attach a one-page declaration entitled “CONFLICT
WAIVER,” dated 28 July 2023 and digitally signed by Appellant. We found the
declaration was “sufficient” to address the conflict issue, and stated we “will
fully consider” certain previous filings.

g. Appellant’s Declaration to this Court

In his declaration to this court dated 1 May 2023 in support of this assign-
ment of error, regarding a sentence to confinement or dismissal, Appellant
states, in part:

I had extensive discussions with my counsel about the possible
outcomes from the rehearing. To be clear, I was only ever told,
in absolutely clear language, that I could not go to confinement.
I was informed that the limitations under the UCMJ meant I
could not receive a sentence in excess of or more severe than my
previous sentence. Because my previous sentence did not include
confinement, the new sentence could not, either. I went into the
rehearing with this knowledge and expectation that separation
proceedings would be initiated upon the rehearing no matter the
sentence. I was thoroughly not prepared for a possible confine-
ment sentence so much so, that other officers (character wit-
nesses) had to spend personal money to get my necessary items
for confinement the night I was ordered to confinement. My Area
Defense Counsel also took personal leave after the court-martial
to stay at Malmstrom and assist in preparing Power of Attorney
documents and to ensure I was set up for my stay in confine-
ment.

... Although I placed trust in my defense counsel on how to pre-
sent the sentencing case, my input would have differed signifi-
cantly if I knew confinement was a possibility. . .. I would 100][
percent] have preferred a dismissal for my sentence than what
the members adjudged at the rehearing. I would have fully sup-
ported my counsel if they argued for a dismissal and nothing
else, which [wa]s actually the Government’s recommendation in
the case. I believe the members would have followed suit if both
the Government and the Defense had the same recommenda-
tion. Not only was confinement adjudged, but so was forfeiture
of all pay and allowances and a reprimand. None of which I was
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sentenced to the last time.

... While my counsel provided robust defense in this case, they
failed to inform me about the possibility of confinement. I believe
my case would have, and should have, played out differently if I
had known.

In his declaration, Appellant does not address his Post-Trial and Appellate
Rights Advisement colloquy with the military judge, which indicated he was
advised he could be confined immediately upon the conclusion of the hearing.
He also does not state whether he understood his counsel’s argument to the
members at the sentence rehearing to be for a sentence that he and his defense
team believed could or would not be executed or approved.

On 22 August 2023, this court granted a Government motion to compel af-
fidavits from Appellant’s trial defense counsel, Captain (Capt) AZ and Mr. RF.
We ordered each of them “to provide an affidavit or declaration to the court
that is a specific and factual response to Appellant’s claims that they were in-
effective in that they prepared his rehearing sentencing case with the mistaken
impression that confinement was not possible.” In response, Capt AZ and
Mzr. RF each filed declarations with this court. Capt AZ stated, in his declara-
tion dated 21 September 2023, “I have reviewed [Appellant’s] declaration and
concur with his factual assertions that Mr. [RF] and I prepared for his sentenc-
ing rehearing with the mistaken belief that a sentence to confinement was not
a permissible punishment.” In his declaration dated “22 September,” Mr. RF
stated, “I advised [Appellant] that the [cJonvening [a]Juthority could not ap-
prove confinement at his sentence-only rehearing.” Mr. RF did not state
whether he told Appellant he could be confined pending the convening author-
ity’s decision on action disapproving adjudged confinement.

2. Law

The Sixth Amendment?® guarantees an accused the right to effective assis-
tance of counsel. United States v. Gilley, 56 M.dJ. 113, 124 (C.A.A.F. 2001). We
review allegations of ineffective assistance de novo. United States v. Gooch, 69
M.d. 353, 362 (C.A.A.F. 2011) (citing United States v. Mazza, 67 M.dJ. 470, 474
(C.A.A.F. 2009)). In assessing the effectiveness of counsel, we apply the stand-
ard set forth in Strickland v. Washington, 466 U.S. 668, 687 (1984), and begin
with the presumption of competence announced in United States v. Cronic, 466
U.S. 648, 658 (1984). See Gilley, 56 M.J. at 124 (citation omitted).

20 U.S. CONST. amend. VI.
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The burden is on the appellant to demonstrate both deficient performance
and prejudice. United States v. Datavs, 71 M.dJ. 420, 424 (C.A.A.F. 2012) (cita-
tion omitted). “In determining whether an attorney’s conduct was deficient we
do not simply ask whether the attorney did everything possible that posed little
or no risk to the client.” United States v. Palacios Cueto, 82 M.d. 323, 329
(C.A.AF. 2002). “[C]ourts ‘must indulge a strong presumption that counsel’s
conduct falls within the wide range of reasonable professional assistance.”
Datavs, 71 M.J. at 424 (quoting Strickland, 466 U.S. at 689) (additional cita-
tion omitted). We consider the following questions to determine whether the
presumption of competence has been overcome: (1) is there a reasonable expla-
nation for counsel’s actions; (2) did defense counsel’s level of advocacy fall
measurably below the performance ordinarily expected of fallible lawyers; and
(3) if defense counsel were ineffective, is there a reasonable probability that,
absent the errors, there would have been a different result. See United States
v. Palik, 84 M.J. 284, 289 (C.A.A.F. 2024) (citing Gooch, 69 M.J. at 362); see
also United States v. Akbar, 74 M.J. 364, 386 (C.A.A.F. 2015) (applying same
standard for defense counsel’s performance during sentencing proceedings).
When considering the last question, “some conceivable effect on the outcome”
1s not enough; instead, an appellant must show a “probability sufficient to un-
dermine confidence in the outcome.” Datavs, 71 M.J. at 424 (internal quotation
marks and citations omitted). Prejudice can result from counsel’s sentencing
argument flowing from the “faulty advice and strategy of his trial defense coun-
sel.” United States v. Davis, 60 M.d. 469, 475 (C.A.A.F. 2005).

“[O]ur scrutiny of a trial defense counsel’s performance is ‘highly deferen-
tial,” and we make ‘every effort . .. to eliminate the distorting effects of hind-
sight, to reconstruct the circumstances of counsel’s challenged conduct, and to
evaluate conduct from counsel’s perspective at the time.” Akbar, 74 M.J. at
379 (omission in original) (quoting Strickland, 466 U.S. at 689). The burden is
on the appellant to identify specific unreasonable errors made by his or her
defense counsel. United States v. Brownfield, 52 M.dJ. 40, 42 (C.A.A.F. 1999)
(citing Strickland, 466 U.S. at 689). We will not second-guess reasonable stra-
tegic or tactical decisions by trial defense counsel. Mazza, 67 M.J. at 475 (cita-
tion omitted). “Defense counsel do not perform deficiently when they make a
strategic decision to accept a risk or forego a potential benefit, where it is ob-
jectively reasonable to do so.” Datavs, 71 M.dJ. at 424 (citations omitted). Coun-
sel’s advice to an accused, or counsel’s “strategic” or “tactical” decision that is
unreasonable, or based on inadequate investigation, can provide the founda-
tion for a finding of ineffective assistance. See Davis, 60 M.dJ. at 474-75.

“To be an effective advocate, trial defense counsel is required to discuss
with an accused the various components of a military sentence, i.e., confine-
ment, discharge, reduction in rank, and forfeitures, and after such counseling
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and in accordance with his client’s wishes, zealously represent his or her cli-
ent.” United States v. Burt, 56 M.J. 261, 264 (C.A.A.F. 2002) (citing United
States v. Pineda, 54 M.dJ. 298 (C.A.A.F. 2001)) (additional citation omitted).

“In dealing with post-trial, extra-record assertions of fact such as those in
[the appellant’s] declaration, we look to the principles of United States v. Ginn,
47 M.J. 236, 248 (C.A.A.F. 1997), to determine whether we can resolve the is-
sue without further factfinding proceedings.” United States v. Crawford, 62
M.J. 411, 414 (C.A.A.F. 2006) (considering claims relating to conditions of pre-
trial confinement). A claim may be rejected “if the facts alleged in the affidavit
allege an error that would not result in relief even if any factual dispute were
resolved in appellant’s favor.” Ginn, 47 M.dJ. at 248. Similarly, “if the affidavit
is factually adequate on its face but the appellate filings and the record as a
whole ‘compellingly demonstrate’ the improbability of those facts, the Court
may discount those factual assertions and decide the legal issue.” Id. However,

if the affidavit is factually adequate on its face to state a claim
of legal error and the Government either does not contest the
relevant facts or offers an affidavit that expressly agrees with
those facts, the court can proceed to decide the legal issue on the
basis of those uncontroverted facts.

1d.
3. Analysis

At the outset, we conclude we can consider this issue without ordering a
fact-finding hearing. Here, Appellant’s declaration “is factually adequate on its
face to state a claim of legal error.” Id. Additionally, trial defense counsel’s
declarations do not contest Appellant’s factual claims, and where their decla-
rations are not fully responsive to Appellant’s factual claims, we resolve those
claimed facts in Appellant’s favor. See id.

In his brief, Appellant claims the error is his defense counsel provided in-
effective assistance by preparing a sentencing case under the mistaken impres-
sion that confinement was not possible. Appellant personally states, “While my
counsel provided robust defense in this case, they failed to inform me about the
possibility of confinement.” In his brief before this court, Appellant asserts that
“[b]Jecause his counsel believed confinement was impossible, they never in-
quired of [Appellant] whether he would prefer for his counsel [to] argue for
confinement or a dismissal.”2!

21 In his supplemental brief, Appellant also states, “Nor were there any negotiations
with the convening authority about taking confinement off the table for the sentence
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We agree with the Government’s assertion that Appellant’s trial defense
counsel have been consistent in their claims that the law regarding Article 63,
UCMJ, is unsettled. Trial defense counsel repeatedly have made reasonable
arguments that the law would prohibit the convening authority from approv-
ing a sentence to confinement. Appellant’s trial defense counsel erred, how-
ever, when they behaved as if the law guaranteed this outcome.

Thus, we analyze two related claims of trial defense counsel’s effective rep-
resentation of Appellant: a failure to appreciate and communicate to Appellant
the uncertainty in the law concerning whether Appellant could spend any time
in confinement; and requesting the members impose a sentence, to include con-
finement, that Appellant believed was more severe than a dismissal.?2 We start
by considering several salient facts:

e Appellant’s counsel informed him of the possibility of confine-
ment when they advised him orally and in writing of his post-
trial and appellate rights.

e Appellant told the military judge he had no questions about his
post-trial and appellate rights, which included the possibility of
confinement.

e Appellant told the members that their decision on sentence “may
have lifelong effects” on him. He asked the members to “not al-
low the charges from this one night of unprofessional behavior
to ruin [his] life forever,” and, knowing his Air Force career is
over regardless of their decision, asked the members to “give
[him] a chance to become a contributing member of society.”

e (Civilian defense counsel argued to the members that a dismissal
was “far too severe for the misconduct in the charges.”

e C(Civilian defense counsel argued to the members that a repri-
mand is “absolutely appropriate.”

e Civilian defense counsel argued to the members that some for-
feiture of pay “is an appropriate punishment.”

e Civilian defense counsel argued to the members that “a
short[ Jterm to confinement . . . is appropriate.”

rehearing.” This assertion is not supported by Appellant’s declaration; we do not con-
sider it.

22 Presumably based on our limited order, Mr. RF’s declaration to this court does not
address why he argued for a dismissal, nor state that he sought Appellant’s inputs on
arguing for or against any particular sentence component. Similarly, Appellant does
not claim he told his counsel whether to argue for a dismissal or told them his belief
about the relative severity of a sentence to a dismissal or confinement.
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e Appellant was present when civilian defense counsel argued to
the members on sentence.

e Appellant declared under penalty of perjury: “To be clear, I was
only ever told, in absolutely clear language, that I could not go

<«

to confinement;” “[b]ecause my previous sentence did not include
confinement, the new sentence could not, either;” and “[w]hile
my counsel provided robust defense in this case, they failed to
inform me about the possibility of confinement.”

e Appellant’s military trial defense counsel declared under pen-
alty of perjury: “I have reviewed [Appellant’s] declaration and
concur with his factual assertions that Mr. [RF] and I prepared
for his sentencing rehearing with the mistaken belief that a sen-
tence to confinement was not a permissible punishment.” (Em-
phasis added).

e Appellant’s civilian trial defense counsel declared under penalty
of perjury: “I advised [Appellant] that the [c]Jonvening [a]uthor-
ity could not approve confinement at his sentence-only re-hear-

”»

ing.

Our first consideration is whether we find a reasonable explanation for
counsel’s actions. Mr. RF declared he told Appellant that the convening au-
thority could not approve a sentence to confinement; he did not declare whether
he told Appellant he would serve no time in confinement, not even until a de-
ferment request was granted. Capt AZ declared he and Mr. RF had “the mis-
taken belief that a sentence to confinement was not a permissible punishment,”
which we understand to mean they thought the court-martial could not ad-
judge a sentence to confinement upon rehearing. Considering all the facts re-
lating to this matter, including the declarations of counsel and Appellant and
even the post-trial rights advisement, we conclude Appellant’s trial defense
counsel led Appellant to believe he would not set foot into confinement. We find
no reasonable explanation for this advice. Mr. RF may have sought to effect a
sentence that did not include a dismissal—through his argument—and ulti-
mately would not include confinement—through the limitations on the conven-
ing authority following a sentence rehearing—thereby getting the best of both
worlds. Employing gamesmanship is risky, and can result in an unreasonable
strategy when counsel fail to appreciate and consider the risks. Here, trial de-
fense counsel failed to tell Appellant the risk of immediate, if not lengthy, con-
finement.

As to their understanding of the law, Mr. RF declared he “disagree[s] with
the premise, then and now, that in the case of an officer, Altier permits the
substitution of confinement for a dismissal ....” Capt AZ, however, admits
they held a “mistaken,” not different-but-reasonable, understanding of the law.
As discussed in Section I.E, supra, trial defense counsel should have recognized
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the uncertain nature of the law and resulting unpredictability of the adjudica-
tion and approval of a sentence to confinement. Their counsel to Appellant
amounted to a guarantee of no confinement, not measured advice.

Appellant compares this case to United States v. Scott, 81 M.J. 79 (C.A.A.F.
2021), a comparison we find persuasive. The trial defense counsel in Scott “as-
sessed, rightly or wrongly, that the [a]ppellant was not likely facing a dismissal
for the charges” and therefore did not pursue mitigating evidence for sentenc-
ing. Id. at 84. The CAAF found “[t]rial defense counsel failed to appreciate the
enormous and obvious risk that the court-martial would dismiss [the a]ppel-
lant, and accordingly failed to take reasonable steps to address this possibil-
ity.” Id. at 85. They concluded, “[T]rial defense counsel’s assessment of the sit-
uation was unreasonable.” Id. The CAAF continued: “On the issue of failing to
take reasonable steps to address the risk of a dismissal, we view the situation
as follows. Having failed to appreciate the probability of dismissal, trial de-
fense counsel prepared as if a dismissal was not on the table.” Id. at 85-86. In
the instant case, trial defense counsel failed to appreciate the possibility and
probability of confinement being adjudged, executed, and approved, and pre-
pared as if confinement “was not on the table.” Like the CAAF in Scott, we find
trial defense counsel’s performance deficient in this respect. Trial defense
counsel’s level of advocacy fell “measurably below the performance ordinarily
expected of fallible lawyers.” Palik, 84 M.d. at 289.

Regarding the sentence for which Mr. RF argued, we struggle to find a rea-
sonable explanation in the record. It appears trial defense counsel did not fully
advise Appellant on the possibility, no matter how remote, that he could serve
at least a portion of a sentence to confinement.?3 We acknowledge that argu-
ment generally is within the purview of the counsel, not the client. “[D]efense
counsel is not the alter ego of the accused. There are occasions when he, not
the accused, must determine his course of conduct, without impairing his obli-
gation to represent the accused.” Weatherford, 42 C.M.R. at 27. However, we
think seeking to determine what sentence components are most and least pal-
atable to an accused is fundamental to effective representation of that accused
at a hearing on sentence. See Burt, 56 M.dJ. at 264.

We are mindful of several factors that weigh in favor of finding no error.
Appellant’s trial defense counsel advised him orally and in writing that he
could go to jail immediately after the sentence rehearing adjourned, and the
military judge ascertained that Appellant had no questions. The military judge
advised Appellant that the members could adjudge confinement, then advised

23 We need not speculate about whether trial defense counsel did not seek Appellant’s
preferences about specific sentence components, or knew his preferences but was
overly confident about a no-confinement outcome.
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him that “the punishment for those offenses the convening authority may ap-
prove, as a result of this rehearing, cannot exceed the punishment that was
approved by the convening authority at [Appellant’s] original trial.” After con-
sulting with his trial defense counsel, Appellant indicated he understood and
stated he had no questions.2* Appellant asked for a sentence that did not “ruin
[his] life forever.” Appellant gave no indication to the military judge that he
understood that, although his counsel argued for a possible sentence to con-
finement, he could not serve any time in confinement. But, as Appellant stated
in his declaration to this court, he “placed his trust in [his] defense counsel on
how to present the sentencing case.” Thus, even if Appellant knew his counsel
thought they could reach a result that included no confinement and no dismis-
sal, that knowledge would not cure their error—their “mistaken belief’—that
Appellant would serve no time in confinement by operation of Article 63,

UCMJ.

We now consider whether there is “a reasonable probability that, absent
the [trial defense counsel’s] errors, there would have been a different result.”
Palik, 84 M.J. at 289 (internal quotation marks and citation omitted). For pur-
poses of this analysis, we accept Appellant’s contention that the different result
would have been to his benefit. Appellant declared his “input [to his defense
counsel] would have differed significantly if [he] knew confinement was a pos-
sibility,” he “would 100[ percent] have preferred a dismissal for [his] sentence
than what the members adjudged at the rehearing,” and he “would have fully
supported [his] counsel if they argued for a dismissal and nothing else, which
[wa]s actually the Government’s recommendation in the case.” Appellant does
not directly state that his unsworn statement would have changed, but his un-
sworn statement at the rehearing implied that the only type of punishment
that concerned him was a dismissal, whereas in his 1 May 2023 sworn decla-
ration submitted to this court only confinement and monetary forfeiture of pay
concerned him.

We find Appellant has met his burden to demonstrate prejudice. In this
case, while the introduction of evidence or testimony apparently would not

24 We see a significant difference between this case—where the military judge made a
broad statement that the punishment the convening authority could approve cannot
exceed the punishment approved at Appellant’s original trial—and cases where the
military judge specifically informed an accused that he could not be sentenced to or
serve a particular sentence component. See, e.g., Ramos v. Rogers, 170 F.3d 560, 565
(6th Cir. 1999) (after assuming defense counsel was deficient for promising the appel-
lant probation, the court found no prejudice where the judge specifically told the ap-
pellant that the offense was “not a probationable offense” and that he was “not going
to receive probation under any circumstances,” and the appellant replied he under-
stood).
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have been different but for counsel’s deficient performance, the wording of Ap-
pellant’s unsworn statement may have been, and the argument of trial defense
counsel would have been, substantively different. We see a significant proba-
bility that had trial defense counsel argued against confinement and for a dis-
missal, especially as it harmonized with trial counsel’s argument, the members
would have adjudged no confinement as part of their sentence. Cf. Davis, 60
M.d. at 475 (“[flollowing counsel’s argument that the members should maxim-
ize [the appellant’s] period of confinement to preserve the possibility of his re-
tirement, the members did just that[, adjudging confinement for life]” and
“with the Government arguing for a sentence of forty years of confinement and
a dismissal, there is a reasonable probability that there would have been a
different result”). We find Appellant was “prejudiced by the faulty advice and
strategy of his trial defense counsel.” Id. We are not convinced beyond a rea-
sonable doubt that the error was harmless.

4. Relief

Finding ineffective representation at the sentence rehearing, we consider
remedy. Appellant requests we set aside his sentence; he does not state
whether he supports a rehearing on sentence based on this assignment of error.

a. Law

We have broad discretion first to decide whether to reassess a sentence,
and then to arrive at a reassessed sentence. See United States v. Winckelmann,
73 M.J. 11, 12 (C.A.A.F. 2013). When “evidence in extenuation and mitigation
is entirely before the court but counsel has been inadequate in some other way
during the sentencing process” we “may be quite able to reassess the sentence
without a remand.” United States v. Boone, 49 M.J. 187, 198 (C.A.A.F. 1998).

In Boone, the CAAF addressed a scenario where trial defense counsel were
found to have provided ineffective assistance of counsel “when they failed to
present” favorable testimony during sentencing. Id. at 197. The CAAF consid-
ered “how constitutionally ineffective assistance of counsel at sentencing, once
discovered, can be remedied.” Id. at 196. In analyzing whether the lower court
erred in reassessing the sentence instead of setting it aside and authorizing a
rehearing, the CAAF stated:

The record simply does not contain the evidence that the misfea-
sance of counsel caused to be omitted from the record. Therefore,
there is no record from which the [CCA], acting within its vast
but circumscribed powers under Article 66(c), [UCMJ,] can de-
termine the sentence that the court-martial would have im-
posed.

Id. at 197-98.
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In deciding whether to reassess a sentence or return a case for a rehearing,
we consider the totality of the circumstances, which can include the following
factors: (1) “[d]Jramatic changes in the penalty landscape and exposure;” (2)
whether the appellant was sentenced by court members or a military judge; (3)
“[w]hether the nature of the remaining offenses capture[s] the gravamen of
criminal conduct included within the original offenses and . . . whether signif-
icant or aggravating circumstances addressed at the court-martial remain ad-
missible and relevant to the remaining offenses;” and (4) “[w]hether the re-
maining offenses are of the type that judges of the [CCAs] should have the
experience and familiarity with to reliably determine what sentence would
have been imposed at trial.” Winckelmann, 73 M.J. at 15-16 (citations omit-
ted). We may only reassess a sentence if we “confidently can discern the extent
of the error’s effect on the sentencing authority’s decision.” United States v.
King, 50 M.d. 686, 688 (A.F. Ct. Crim. App. 1999) (en banc) (quoting United
States v. Reed, 33 M.J. 98, 99 (C.M.A. 1991)).

When the appellant’s case involved an initial court-martial and a rehear-
ing, we “examine the proceeding that caused the error.” United States v. Wil-
liams, __ M.J. __, No. 23-0006, 2024 CAAF LEXIS 257, at *12 (C.A.A.F. 9 May
2024).

[I]f the court can determine to its satisfaction that, absent any
error, the sentence adjudged would have been of at least a cer-
tain severity, then a sentence of that severity or less will be free
of the prejudicial effects of error; and the demands of Article
59(a)[, UCMJ,] will be met. Of course, even within this limit, the
[CCA] will determine that a sentence it proposes to affirm will
be “appropriate,” as required by Article 66(c)[, UCMJ]. In short,
a reassessed sentence must be purged of prejudicial error and
also must be “appropriate” for the offense involved.

United States v. Sales, 22 M.dJ. 305, 308 (C.M.A. 1986); see Boone, 49 M.J. at
194-95. When we review a constitutional error, “the prejudice analysis consid-
ers whether the error was harmless beyond a reasonable doubt.” United States
v. Tovarchavez, 78 M.dJ. 458, 462 (C.A.A.F. 2019) (citation omitted); cf. Palacios
Cueto, 82 M.J. at 336 (not applying the standard of harmlessness beyond a
reasonable doubt after finding the error was not of a constitutional dimension).

To address an inappropriately severe sentence, a CCA may commute a pu-
nitive discharge to additional confinement. See Hodges, 22 M.dJ. at 264.

b. Analysis

In the instant case, Appellant does not assert evidence in mitigation or ex-
tenuation would have been different. Thus, unlike in Boone, we have a com-
plete record that allows us to reassess the sentence.
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Our task in the instant case is to “affirm only . . . the sentence or such part
or amount of the sentence” as we find “correct in law and fact” and determine,
“on the basis of the entire record, should be approved.” Article 66(c)(1), UCM.
We cannot affirm a sentence that violates Article 63, UCMJ, as such a sentence
would be incorrect in law. Article 63, UCMdJ, mandates that “no sentence in
excess of or more severe than the original sentence may be approved . ...” We
resolved against Appellant his claim that the sentence upon rehearing violated
Article 63, UCMJ. We also resolved against Appellant his claim that confine-
ment cannot be affirmed because nine months’ confinement is “in excess of”
zero months’ confinement.

Multiple times in his brief, including on this issue, Appellant requests we
set aside his sentence. He does not request another rehearing on sentence, nor
does he argue against such a rehearing.2’> We have considered the totality of
the circumstances, to include the Winckelmann factors, and have determined
we can reliably reassess Appellant’s sentence.

Under the circumstances of this case, we do not find that reassessing the
sentence adjudged at Appellant’s rehearing to now include a dismissal would
be both less severe than his original sentence and appropriate for the offenses
for which he was sentenced. We conclude beyond a reasonable doubt that dis-
approving the sentence to confinement and the reprimand, and approving less
in monetary forfeitures, will cure the prejudice flowing from the ineffective as-
sistance of counsel.

c. Court-Martial Order

We now turn to an issue not raised by Appellant, but important to clarify—
the court-martial order (CMO) is inaccurate and requires correction. The CMO
states the “[s]entence [was] adjudged by [a] military judge, upon a rehearing,
on 15 September 2022.” This is incorrect in that Appellant was sentenced by
officer members. Rather than remand the case, we direct the publication of a
corrected CMO in our decretal paragraph pursuant to R.C.M. 1107(f)(2).

25 In his brief on issue (3), Appellant states: “If this [c]ourt declines to give life to the
phrase ‘more severe’ in Art[icle] 63, UCMSd, this honorable court should find, for the
same reasons as above, that the sentence is inappropriate under Article 66, UCMJ][,]
and re-assess it to reach the same result.” Appellant does not clarify what “the same
result” is, which could include setting aside the sentence in its entirety, or approving
a shorter or no term of confinement.
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I1. CONCLUSION

The court-martial order shall be corrected as follows: “adjudged by military
judge” is modified by excepting “military judge” and substituting “officer mem-
bers” therefor. The findings previously were affirmed. We reassess the sen-
tence to forfeiture of $2,500.00 pay per month for six months. The approved
sentence upon rehearing, as reassessed, is correct in law and fact, and no ad-
ditional error materially prejudicial to the substantial rights of Appellant oc-
curred. Articles 59(a) and 66(c), UCMJ, 10 U.S.C. §§ 859(a), 866(c). Accord-
ingly, the sentence, as reassessed, is AFFIRMED.

JOHNSON, Chief Judge (concurring in part and in the judgment):

I generally concur with the opinion of the court, including the result, with
one exception. I agree with my esteemed colleagues regarding their conclusion
that the sentence adjudged at Appellant’s rehearing was not “in excess of or
more severe than” the sentence he originally received, in violation of Article
63, UCMJ, 10 U.S.C. § 863; however, I do not fully agree with their rationale.

The opinion of the court aptly notes the disparity between what Appellant
and trial defense counsel presented to the court members at the rehearing,
what Appellant presented to the convening authority in his clemency submis-
sion, and what Appellant has presented on appeal through his declaration to
this court. In effect, the Defense conveyed to the court members that adjudging
a dismissal would be inappropriately severe, and that a sentence including a
reprimand, some forfeiture of pay, and restriction or possibly a “short” term of
confinement would be appropriate. As the Defense requested, the court mem-
bers did not impose a dismissal, but instead adjudged a reprimand, forfeitures,
and confinement for nine months. However, in his clemency matters Appellant
described his adjudged sentence as “excessive and severe.” In his declaration
to this court, Appellant asserts he “would 100[ percent] have preferred a dis-
missal for [his] sentence than what the members adjudged at the rehearing.”

The opinion of the court poses the question of which of these representa-
tions should be accepted as the more accurate indication of whether Appellant
believed his original sentence to a dismissal alone or the sentence adjudged at
the rehearing was more severe. My colleagues elect to give “more weight to
what was presented to the members during Appellant’s sentence rehearing”—
that is, that a dismissal would be inappropriately severe, but a short term of
confinement would not—evidently contributing to their conclusion the rehear-
ing sentence did not violate Article 63, UCMdJ. United States v. Washington,

1 References to the UCMJ in this opinion are to the Manual for Courts-Martial, United
States (2019 ed.).
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No. ACM. 39761 (reh), slip. op. at *24 (A.F. Ct. Crim. App. 20 Aug. 2024) (un-
pub. op.). I cannot agree.

In my view, the Defense’s presentation to the court members in this case
was a very unreliable measure of Appellant’s true beliefs regarding the relative
severity of a dismissal and a term of confinement. As the opinion of the court
describes in detail with respect to analyzing ineffective assistance of counsel,
the Defense was laboring under the mistaken belief that because Appellant
had been sentenced to dismissal alone at his original court-martial, any sen-
tence to confinement adjudged at the rehearing could not be approved. Accord-
ingly, as Appellant and trial defense counsel (incorrectly) understood the situ-
ation, in order to minimize Appellant’s punishment their incentive was to con-
cede confinement to avoid dismissal, in the belief that—unbeknownst to the
court members—Appellant would thereby receive neither. The Defense’s sug-
gestion to the court members that a sentence to some confinement would be
more appropriate than a dismissal must be understood in light of this strat-

egy.2

Although I give little weight to the Defense’s representations to the court
members at the rehearing, I nevertheless reach the same result as my col-
leagues. Understanding that the severity of a particular punishment may de-
pend to an extent on the individual’s circumstances, in light of the longstand-
ing precedent—as detailed in the opinion of the court—that a punitive dis-
charge may be replaced with some months of confinement without unlawfully
increasing a servicemember’s punishment, and in light of the lifelong effects of
a dismissal, I am not persuaded the sentence Appellant received at his rehear-
ing was “in excess of or more severe than” the sentence he originally received,
in violation of Article 63, UCMdJ. However, 1 agree with my colleagues that
Appellant has demonstrated he was prejudiced by ineffective assistance of
counsel, and I concur in the reassessment of the sentence.

FOR THE COURT

Cart K e

CAROL K. JOYCE
Clerk of the Court

2T do not mean to suggest this was a laudable strategy or to encourage litigants to be
disingenuous with the court-martial; I merely intend to view the record before us real-
istically.
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APPENDIX C

Table of Comparative Testimony

Accused's
testimony
Government Lines stricken UP  Subject stricken
Evidence (start- Mil. R. Evid. UP Mil. R. Evid.
Volume Page(s) end) Subject 412 412
Accused's kiss of Capt. Accused's hug of
C.P. and hand Capt. C.P. and hand
placement on Capt. placement on Capt.
v 578 line 10 C.P.'s leg 801-802 C.P.'sleg
Capt. C.P. sitting on
Capt. C.P. sitting on bed with accused
line 15- bed with accused and and accused's hug of
598-599 line 14 kiss of Capt. C.P. 801-801 Capt. C.P.

Evidence of Capt.
C.P.'s sexual orientation
(heterosexual) "I'm not
into you. I'm not into
line 5- that or anything like
601 line 25 that." 802-803

line I- Accused's kiss of Capt.
605 line6 C.P.

Accused's kiss of Capt.
C.P. and hand
placement on Capt.
620 line 19 C.P.'s leg 801-802

Accused's kiss of Capt.
C.P. and hand
line I- placement on Capt.
622 line 13 C.P.'s leg 801-802

Accused's kiss of Capt.
C.P. and hand
line 22- placement on Capt.
625 line 24 C.P.'sleg 801-802

Accused's placement of
line 10- his hand on Capt. C.P.'s
627 11 leg 801-802

Evidence of Capt
C.P.'s sexual
preference
(bisexual): "He
talked about, he had
had men and women
come onto him"

Accused's hug of
802 Capt. C.P.

Accused's hug of
Capt. C.P. and hand
placement on Capt.
C.P'sleg

Accused's hug of
Capt. C.P. and hand
placement on Capt.
C.P.'sleg

Accused's hug of
Capt. C.P. and hand
placement on Capt.
C.P'sleg

Accused's placement
of his hand on Capt.
C.P.'s leg
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