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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 
UNITED STATES 

Appellee 
 

SUPPLEMENT TO PETITION FOR  
GRANT OF REVIEW 

v. 

Cadet 
JORGE A. HURTADO 
United States Army 

Appellant 

Crim. App. Dkt. No. 20240609 

USCA Dkt. No. 25-0212/AR 

 
TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES: 
 

Issues Presented 

WHETHER THE MILITARY JUDGE’S RULING 
WAS NOT AN ABUSE OF DISCRETION. 
 
WHETHER THE MILITARY JUDGE MADE 
CLEARLY ERRONEOUS FACTUAL FINDINGS 
AND THE ARMY COURT’S “MERE 
DISAGREEMENTS” JUSTIFY DEVIATING FROM 
THE STANDARD THIS COURT MANDATES 
UNDER ARTICLE 62. 
 

Statement of Statutory Jurisdiction 

The Army Court of Criminal Appeals (Army Court) had jurisdiction over 

this matter pursuant to Article 62(a)(1)(B), Uniform Code of Military Justice 

(UCMJ), 10 U.S.C. § 862(a)(1)(B) (2017).  This Honorable Court has jurisdiction 

over this matter under Article 67(a)(3), UCMJ, 10 U.S.C. § 867(a)(3) (2021). 
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Statement of the Case 

Cadet Hurtado is charged with multiple allegations of sexual misconduct.  

(Charge Sheet).  On November 11, 2024, the military judge granted the defense 

motion to suppress Cadet Hurtado’s statement to Special Agent Nicole Lucas with 

the Criminal Investigation Division (CID) on the basis that he had invoked his 

right to counsel prior to questioning.  (App. Ex. XXX).   

On November 13, 2024, the Government provided formal notice of its intent 

to appeal the military judge’s ruling under Article 62, UCMJ.  (R.C.M. 908 

Notice).  On January 7, 2025, the Government filed its brief.  On January 27, 2025, 

Cadet Hurtado filed his answer.  On February 3, 2025, the Government filed its 

reply brief.   

On March 25, 2025, the Army Court issued a summary disposition, granting 

the Government appeal and vacating the military judge’s ruling.  United States v. 

Hurtado, ARMY 20240609, 2024 CCA LEXIS 136 (Army Ct. Crim. App. March 

25, 2025) (contained in App’x A).  On April 24, 2025, Cadet Hurtado filed a 

motion for reconsideration by the Army Court en banc.  On May 2, 2025, the 

Government filed its opposition to the motion for reconsideration.  On May 13, 

2025, the Army Court denied Cadet Hurtado’s motion for reconsideration.  
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Reasons to Grant Review 

As to the ultimate conclusion of law of whether Cadet Hurtado’s invocation 

of his right to counsel was unambiguous and unequivocal, the Army Court failed to 

consider the totality of his statement.  The Army Court stopped its analysis at the 

word “but,” finding that “but” is used to introduce a clause “contrasting with what 

has already been mentioned” and that it plainly inserted doubt as to Cadet 

Hurtado’s intent.  Hurtado, 2024 CCA LEXIS 136, at *6.  The Army Court should 

not have stopped at the word “but” in analyzing ambiguity.  The Army Court failed 

to consider the words following “but,” which did not demonstrate a contrary intent.  

The Army Court erred in finding the plain language of the word “but” is inherently 

equivocal.  

In giving the military judge “less deference,” the Army Court failed to view 

evidence in the light most favorable to the prevailing party, Cadet Hurtado, which 

is the standard for Article 62 cases.  Instead, it focused on facts and its 

interpretations of those facts it believed should warrant more emphasis.  Hurtado, 

2024 CCA LEXIS 136, at *6.   

 Standard of Review  

 “In an Article 62, UCMJ, appeal, [this Court] reviews the military judge’s 

decision directly and reviews the evidence in the light most favorable to the party 

which prevailed at trial.”  United States v. Henry, 81 M.J. 91, 95 (C.A.A.F. 2021). 
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A court is “bound by the military judge’s factual determinations unless they are 

unsupported by the record or clearly erroneous.”  United States v. Becker, 81 M.J. 

483, 489 (C.A.A.F. 2021) (citations omitted).  

 When reviewing matters under Article 62, a court may act only with respect 

to matters of law.  United States v. Gore, 60 M.J. 178, 185 (C.A.A.F. 2004); 

Becker, 81 M.J. at 489 (internal citations omitted) (“A reviewing court may not 

“find its own facts or substitute its own interpretation of the facts.”).  “When a 

court is limited to reviewing matters of law, the question is not whether a 

reviewing court might disagree with the trial court’s findings, but whether those 

findings are ‘fairly supported by the record.’” Gore, 60 M.J. at 185.  (quoting 

United States v. Burris, 21 M.J. 140, 144 (C.M.A. 1985)). 

 Courts review a judge’s decision to suppress evidence for an abuse of 

discretion.  United States v. Keefauver, 74 M.J. 230, 233 (C.A.A.F. 2015).  In 

reviewing a judge’s ruling on a motion to suppress, this Court reviews “factfinding 

under the clearly erroneous standard and conclusions of law under the de novo 

standard.”  United States v. Ayala, 43 M.J. 296, 298 (C.A.A.F. 1995).  The abuse 

of discretion standard calls “for more than a mere difference of opinion.”  United 

States v. Jones, 73 M.J. 357, 360 (C.A.A.F. 2014).  A military judge abuses his or 

her discretion when he or she (1) “predicates a ruling on findings or fact that are 

not supported by the evidence of record,” (2) “uses incorrect legal principles,” (3) 
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applies correct legal principles to the facts in a way that is clearly unreasonable,” 

or (4) “fails to consider important facts.”  United States v. Rudometkin, 82 M.J. 

396, 401 (C.A.A.F. 2022).   

 This Court reviews whether the Army Court properly utilized the 

appropriate standard of review de novo.  See United States v. Harvey, 85 M.J. 127 

(C.A.A.F. 2024). 

Facts, Law, and Argument 

A. The Military Judge did not abuse his discretion.  
 

When Cadet Hurtado was asked if he wanted a lawyer, he responded, “Like, 

I would like to speak to a lawyer, but um, yeah.”  (App. Ex. VII-B, 30:13-30:18).  

The military judge reasonably found Cadet Hurtado unambiguously invoked his 

right to counsel and given the totality of the circumstances, the interview should 

have stopped until he was provided an opportunity to speak with counsel.  (App. 

Ex. XXX).  However, the Army Court disagreed with the judge’s interpretation 

and found the word “but” inherently equivocal.  Hurtado, 2024 CCA LEXIS 136, 

at *6.  The Army Court stated, “without the word ‘but,’ the ambiguity in [Cadet 

Hurtado’s] statement dissipates.  With the word ‘but,’ [Cadet Hurtado’s] statement 

is anything except clear and unequivocal.”  Id. at *7.   

The Army Court failed to consider the words immediately following the 

word “but,” which demonstrate Cadet Hurtado was not contradicting anything.  A 
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case out of Ohio, State v. Howard, 2014 Ohio App. LEXIS 662 (1st Dis. Ohio Ct. 

App. Feb. 26, 2014), shows what an equivocal request looks like.  In Howard, 

Howard stated, “I would like to talk to a lawyer, I also want to talk to you, but like 

you say, I’m first. Always good to be first.”  Howard, 2014 Ohio App. LEXIS 662, 

at *14.  Howard then said, “If I did want a lawyer, I mean I do, but I don’t want- I 

guess I want an opportunity to be first.”  Id.  Howard’s statements were ambiguous 

because he indicated he wanted to talk to the police at the same time, indeed in the 

same sentence, as he was asking for a lawyer.  Id.  The court found “Howard’s 

statements to police indicated that, although Howard wanted a lawyer, his 

opportunity to be first to talk to officers trumped his interest in having a lawyer 

present at the moment.”  Id.   

Unlike in Howard, Cadet Hurtado unambiguously invoked his right to 

counsel in one sentence.  Unlike Howard, Cadet Hurtado did not utter any 

contingencies or statements of self-interest.  Instead, Cadet Hurtado uttered, “um 

yeah” which demonstrates no contrasting statement.  For the Army Court to focus 

only on the word “but” and declare the use of that word made Cadet Hurtado’s 

invocation to be anything except clear and unequivocal fails to consider the totality 

of the invocation.  

The military judge based his conclusion of law upon Special Agent Nicole 

Lucas “first acknowledging Cadet Hurtado’s answer, stating: “that’s okay,” and 
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then, recognizing Cadet Hurtado had requested counsel, re-asking Cadet Hurtado 

“so you want a lawyer at this time?” (App. Ex. VII-B, 30:20).  The military judge 

found, that given that the totality of the circumstances, the interview should have 

stopped, and Cadet Hurtado should have been provided counsel.  (App. Ex. XXX).  

The military judge went on, “Courts may consider the circumstances preceding, as 

well as concurrent with, the invocation in the course of addressing the issues of 

ambiguity. . . however, in evaluating ambiguity, courts may not consider 

subsequent responses.   See United States v. Herman, 2023 CCA Lexis 7 (Army 

Ct. Crim. App. 2023) (App. Ex. XXX).  There was no ambiguity and therefore no 

need for Special Agent Nicole Lucas to re-ask the question, “so you want a lawyer 

at this time” (App. Ex. VII-B, 30:20).  Further, the Army Court ignores the 

statement from Special Agent Nicole Lucas prior to asking the follow-up question 

in their analysis.  Special Agent Nicole Lucas stated “that’s okay” affirming her 

acknowledgement and understanding of Cadet Hurtado’s intent.  (App. Ex. VII-B, 

30:20).   

The military judge did not predicate a ruling on findings of fact that are not 

supported by evidence in the record, nor did he use incorrect legal principles, nor 

did he apply correct legal principles to the facts in a way that is clearly 

unreasonable, nor did he fail to consider important facts.  Rudometkin, 82 M.J at 

401.  Therefore, the very high standard of abuse of discretion has not been met.   
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B. The military judge did not make clearly erroneous factual findings and 
the Army Court’s “mere disagreements” do not justify deviating from the 
standard this Court mandates under Article 62. 
 
 The authority the Army Court cited in providing “less deference” is derived 

from Article 66 cases.  Hurtado, 2024 CCA LEXIS 136, at *6 (citing United States 

v. Finch, 78 M.J. 389, 397 (C.A.A.F. 2020)).  In Finch, the military judge’s ruling 

stated, “I find it admissible under M.R.E. 801.”  Finch, 79 M.J. at 397.  But the 

judge in Finch provided no analysis to the appellate court.  This Court noted that 

“‘where the military judge places on the record his analysis and application of the 

law to the facts, deference is clearly warranted.’  On the contrary, ‘if the military 

judge fails to place his findings and analysis on the record, less deference will be 

accorded.’” Id.  (quoting United States v. Flesher, 73 M.J. 303, 312 (C.A.A.F. 

2014)). This Court in Finch noted less deference is appropriate when “we do not 

have the benefit of the military judge’s analysis of the facts before him.”  Id. 

(quoting United States v. Benton, 54 M.J. 717, 725 (Army Ct. Crim. App. 2001)).   

 But here, the military judge wrote a four-page ruling which consisted of his 

findings of fact, citations to the appropriate case law, and a robust analysis.  This is 

not a case where the Court “‘do[es] not have the benefit of the military judge’s 

analysis of the facts.’” Id. (quoting Benton, 54 M.J. at 725).  For the Army Court to 

find that a four-page ruling is the equivalent of “fail[ing] to place his findings and 

analysis on the record” would allow appellate courts to simply substitute the 
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military judge’s decision with its own because it disagrees with the military 

judge’s ultimate conclusion.  Id.  This Court has admonished military judges that 

they must show their work.  See, e.g., United States v. Keago, 84 M.J. 367 

(C.A.A.F. May 9, 2024).  Here, the military judge did just that and should be 

provided deference. 

 The Army Court wrote that the military judge failed to consider key facts: 

“the rising pitch of [Cadet Hurtado’s] response, indicating a question in his reply, 

as well as [Cadet Hurtado’s] simultaneous gestures.”  Hurtado, 2024 LEXIS 136, 

at *6.  But nothing in the military judge’s ruling indicates he failed to consider 

those facts.  (App. Ex. XXX).  The military judge watched the same video as the 

Army Court and identified time hacks from Cadet Hurtado’s interview that 

correspond to the very same pitch and gestures the Army Court is referencing.  

(App. Ex. XXX).  The Army Court’s finding that Special Agent Nicole Lucas 

“interjected” to further explain appellee’s right is not supported by the record and 

was a clearly erroneous finding.  Hurtado, 2024 LEXIS 136, at *5.   

 Overturning a finding of fact as clearly erroneous is a very high bar to meet.  

To be “‘clearly erroneous” a finding of fact “must be more than just maybe or 

probably wrong; it must . . . strike us as wrong with the force of a five-week-old 

unrefrigerated dead fish.’”  United States v. French, 38 M.J. 420, 425 (C.M.A. 
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1993) (quoting Parts and Electric Motors Inc. v. Sterling Electric, Inc., 866 F.2d 

228, 233 (7th Cir. 1988)). 

 Although the Army Court stated it could not make its own findings of fact or 

insert new facts into its legal analysis, that is exactly what it did.  Hurtado, 2024 

LEXIS 136, *6.  The Army Court noted that “after asking [Cadet Hurtado] if he 

wanted an attorney a second time, Special Agent Nicole Lucas waited for [Cadet 

Hurtado’s] response.  It was not until after [Cadet Hurtado] shrugged and said, “I 

just . . . I don’t . . . I don’t . . . ” and trailed off, not finishing his sentence, that 

Special Agent Nicole Lucas then explained the process of exercising his right to 

counsel in more detail.  Hurtado, 2024 LEXIS 136, at *6.  But as the military 

judge reasonably found, there shouldn’t have been a second time.  The military 

judge found that “after [Cadet Hurtado] responded, Special Agent Nicole Lucas 

stated in response, “that’s okay,” and re-asked the question a second time; “so you 

want a lawyer at this time?”  (App. Ex. XXX).  The interview should have been 

terminated upon Cadet Hurtado’s invocation as Special Agent Nicole Lucas 

recognized Cadet Hurtado’s clear invocation with her immediate response of 

“that’s okay.”  (App. Ex. XXX).  The Army Court did not find that fact to be 

clearly erroneous so any factual finding after that is past the invocation and not 

dispositive of the outcome because, when evaluating ambiguity, courts may not 

consider subsequent responses.  Smith v. Illinois, 469 U.S. 91, 98-99 (1984).  
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Courts may only consider the events immediately preceding and concurrent with 

the invocation and “nuances inherent in the request itself” when analyzing whether 

a statement was equivocal or ambiguous.  United States v. Delarosa, 67 M.J. 318 

(C.A.A.F. 2009) (quoting Smith, 469 U.S. at 99-100) (citations omitted).  Special 

Agent Nicole Lucas recognized Cadet Hurtado’s unambiguous invocation of his 

right to counsel by immediately responding with “that’s okay,” as the military 

judge found as fact in his ruling.  (App. Ex. XXX).  Therefore, the Army Court’s 

reference to the words that came after the invocation was error.  

 The Army Court failed to view the evidence in the light most favorable to 

Cadet Hurtado, demonstrating it afforded the military judge no deference.  It also 

erred in considering Cadet Hurtado’s statement after the invocation.     
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Conclusion 

Appellant respectfully requests this Court grant his petition for review. 
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