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IN THE UNITED STATES COURT OF APPEALS  
FOR THE ARMED FORCES 

 
UNITED STATES, SUPPLEMENT TO THE  
 PETITION FOR  
                  Appellee, GRANT OF REVIEW 
 

                  v.  Crim. App. No. 40464 
 
Staff Sergeant (E-5) USCA Dkt. No. 24-____/AF 
BRIAN W. GUBICZA,  
United States Air Force, 
 

Appellant. 
 
TO THE HONORABLE, THE JUDGES OF THE UNITED STATES COURT 

OF APPEALS FOR THE ARMED FORCES 
 

Issue Presented 
 

WHETHER THE GOVERNMENT CAN PROVE THAT 18 
U.S.C. § 922 IS CONSTITUTIONAL AS APPLIED TO 
APPELLANT WHEN HE WAS CONVICTED OF A NON-
VIOLENT OFFENSE. 

 
Statement of Statutory Jurisdiction 

 
 The Air Force Court of Criminal Appeals (hereinafter “Air Force Court”) 

reviewed this case under Article 66(d), Uniform Code of Military Justice (UCMJ), 1 

10 U.S.C. § 866(d).  This Court has jurisdiction under Article 67(a)(3), UCMJ, 10 

U.S.C. § 867(a)(3). 

 
1 Unless otherwise noted, all references to the UCMJ are to the version included in the 
Manual for Courts-Martial, United States (MCM) (2019 ed.). 
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Statement of the Case 
 

On January 23, 2023, at Beale Air Force Base, California, a military judge 

sitting as a general court-martial convicted Staff Sergeant (SSgt) Brian W. Gubicza, 

consistent with his pleas, of one specification of possession of child pornography and 

one specification of distribution of child pornography, in violation of Article 134, 

Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 934.  R. at 19, 68; Charge 

Sheet.  The military judge sentenced SSgt Gubicza to a reprimand, reduction to the 

grade of E-1, 36 months’ confinement, and a dishonorable discharge.  R. at 95-96.  The 

convening authority took no action on the findings or sentence.  Convening Authority 

Decision on Action.  Pursuant to a plea agreement, the convening authority deferred 

all automatic forfeitures “from 6 February 2023 until the date the military judge signs 

the Entry of Judgment” and waived all automatic forfeitures for a period of six months 

or release from confinement or expiration of term of service, whichever is sooner, with 

the waiver commencing on February 6, 2023.  Id.; see Appellate Exhibit III at 2.  On 

March 16, 2023, a newly detailed military judge entered the above findings and 

sentence in the entry of judgment.  Entry of Judgment (EoJ). 

SSgt Gubicza raised the issue presented before the Air Force Court.  See 

Appendix A at 2.  The Air Force Court affirmed the findings and sentence.  Appendix 

A. 
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Statement of Facts 

SSgt Gubicza pleaded guilty to one specification of possession of child 

pornography and one specification of distribution of child pornography.  R. at 19.  SSgt 

Gubicza admitted “during the period of January 1, 2021, and April 6, 2021, [he] 

utilized his cellphone and computer to download and look at files containing child 

pornography.”  R. at 30.  SSgt Gubicza intentionally sought these files and knowingly 

kept them in his possession.  R. at 30-32, 37.  Further, he sent two images of child 

pornography to an anonymous individual that he believed to be over the age of 18 

years old.  R. at 43, 45.  No evidence was admitted that SSgt Gubicza committed a 

violent offense, domestic violence offense, or drug offense. 

After his conviction, the Government made the determination that 

SSgt Gubicza’s case met the firearm prohibition under 18 U.S.C. § 922.  EoJ at 3; 

Statement of Trial Results at 3.  The Government did not specify why, or under which 

section this case met the requirements of 18 U.S.C. § 922.  Id. 

Reasons to Grant Review 

 SSgt Gubicza’s case involves a question that is in dispute between the service 

courts of criminal appeals—whether this Court has jurisdiction to direct modification 

of the 18 U.S.C. § 922 prohibition noted on the post-trial.  See, e.g., United States v. 

Macias, No. 202200005, 2022 CCA LEXIS 580, at *2 (N.M. Ct. Crim. App. Oct. 13, 

2022) (correcting erroneous firearm ban notation on Statement of Trial Results); 
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United States v. Shaffer, ARMY 20200551, 2021 CCA LEXIS 682, at *1 n.2 (A. Ct. 

Crim. App. Dec. 15, 2021) (same). 

Further, this Court should grant review to answer whether the government can 

prove 18 U.S.C. § 922 is constitutional, as applied to SSgt Gubicza, “by demonstrating 

that it is consistent with the Nation’s historical tradition of firearm regulation,”2 when 

he was convicted of a non-violent offense.  For these reasons, this Court should grant 

review of this issue as a trailer to United States v. Williams, No. 24-0015/AR, 2024 

CAAF LEXIS 43 (C.A.A.F. Jan. 24, 2024) (granting review of a challenge to 18 

U.S.C. § 922), which it has done in multiple cases.3   

 
2 New York State Rifle & Pistol Association, Inc. v. Bruen, 597 U.S. 1, 24 (2022). 
3 United States v. Stanford, No. 24-0130/AF, 2024 CAAF LEXIS 254 (C.A.A.F. May 
7, 2024); United States v. Fernandez, No. 24-0101/AF, 2024 CAAF LEXIS 239 
(C.A.A.F. Apr. 26, 2024); United States v. Johnson, No. 24-0004/SF, 2024 CAAF 
LEXIS 199 (C.A.A.F. Mar. 29, 2024); United States v. Denney, No. 24-0111/AF, 2024 
CAAF LEXIS 197 (C.A.A.F. Mar. 29, 2024); United States v. Lampkins, No. 24-
0069/AF, 2024 CAAF LEXIS 105 (C.A.A.F. Feb 22, 2024); United States v. Maymi, 
No. 24-0049/AF, 2024 CAAF LEXIS 91 (C.A.A.F. Feb. 16, 2024). 
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Argument 

THE GOVERNMENT CANNOT PROVE THAT 18 U.S.C. § 922 
IS CONSTITUTIONAL AS APPLIED TO APPELLANT WHEN 
HE WAS CONVICTED OF A NON-VIOLENT OFFENSE. 
 

Standard of Review 

This Court reviews questions of jurisdiction, law, and statutory interpretation de 

novo.  United States v. Hale, 78 M.J. 268, 270; United States v. Wilson, 76 M.J. 4, 6 

(C.A.A.F. 2017). 

Law and Analysis 

This Court should grant review for four reasons.  First, this Court has granted 

review on this issue in United States v. Williams, No. 24-0015/AR, 2024 CAAF LEXIS 

43 (C.A.A.F. Jan. 24, 2024).  This Court should grant review as a trailer to Williams. 

Second, given the updates to the MCM and the realities of trial and appellate 

practice, the conclusion that a firearms prohibition is a “collateral consequence” is now 

a legal fiction. 

Third, this Court has identified and ordered that promulgating orders be 

corrected when said documents included erroneous collateral consequences.  United 

States v. Lemire, 82 M.J. 263, at n.* (C.A.A.F. 2022) (decision without published 

opinion). 
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Fourth, SSgt Gubicza faces undue prejudice: A lifetime firearms ban for a crime 

that was committed without a firearm.  This disability goes against the text, history, 

and tradition of firearm regulation in this country.  See Bruen, 597 U.S. at 24. 

WHEREFORE, SSgt Gubicza respectfully requests this Honorable Court grant 

review. 

Respectfully submitted, 

                                                           
SAMANTHA P. GOLSETH, Maj, USAF 
U.S.C.A.A.F. Bar No. 37738 
1500 Perimeter Road, Suite 1100  
Joint Base Andrews NAF, MD 20762  
(240) 612-4770 
samantha.golseth@us.af.mil 

Counsel for Appellant 



 
 

CERTIFICATE OF FILING AND SERVICE 
 

I certify that a copy of the foregoing was electronically sent to the Court and 

served on the Air Force Appellate Government Division on August 23, 2024. 
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SAMANTHA P. GOLSETH, Maj, USAF 
U.S.C.A.A.F. Bar No. 37738 
1500 Perimeter Road, Suite 1100  
Joint Base Andrews NAF, MD 20762  
(240) 612-4770 
samantha.golseth@us.af.mil 

Counsel for Appellant 



 
 

CERTIFICATE OF COMPLIANCE WITH  
RULES 21(b), 24(d), and 37 

 
1.  This supplement complies with the type-volume limitation of Rule 21(b) because 

it contains 990 words. 

2.  This supplement complies with the typeface and typestyle requirements of Rule 37 

because it has been prepared in a proportional typeface, Times New Roman, in 14-

point typeface. 

Respectfully submitted, 

                                                           
SAMANTHA P. GOLSETH, Maj, USAF 
U.S.C.A.A.F. Bar No. 37738 
1500 Perimeter Road, Suite 1100  
Joint Base Andrews NAF, MD 20762  
(240) 612-4770 
samantha.golseth@us.af.mil 

Counsel for Appellant 



  

 Appendix A 
  



UNITED STATES AIR FORCE 
COURT OF CRIMINAL APPEALS 

________________________ 

No. ACM 40464 

________________________ 

UNITED STATES 

Appellee 

v. 

Brian W. GUBICZA 

Staff Sergeant (E-5), U.S. Air Force, Appellant 

________________________ 

Appeal from the United States Air Force Trial Judiciary 

Decided 2 July 2024 

________________________ 

Military Judge: Colin P. Eichenberger; Dayle P. Percle (entry of judg-

ment). 

Sentence: Sentence adjudged 23 January 2023 by GCM convened at 

Beale Air Force Base, California. Sentence entered by military judge on 

16 March 2023: Dishonorable discharge, confinement for 36 months, re-

duction to E-1, and a reprimand.  

For Appellant: Major Samantha P. Golseth, USAF. 

For Appellee: Lieutenant Colonel J. Peter Ferrell, USAF; Major Olivia 

B. Hoff, USAF; First Lieutenant Deyana F. Unis, USAF; Mary Ellen 

Payne, Esquire. 

Before ANNEXSTAD, DOUGLAS, and MASON, Appellate Military 

Judges.   

________________________ 

This is an unpublished opinion and, as such, does not serve as 

precedent under AFCCA Rule of Practice and Procedure 30.4. 

________________________ 

PER CURIAM: 

A military judge sitting as a general court-martial convicted Appellant, in 

accordance with his pleas and pursuant to a plea agreement, of one specifica-

tion of wrongful possession of child pornography and one specification of 
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wrongful distribution of child pornography in violation of Article 134, Uniform 

of Code Military Justice (UCMJ), 10 U.S.C. § 934.1 The military judge sen-

tenced Appellant to a dishonorable discharge, confinement for 36 months, re-

duction to the grade of E-1, and a reprimand. The convening authority took no 

action on the findings but deferred all automatic forfeitures until the military 

judge signed the entry of judgment, and waived automatic forfeitures for six 

months.  

Appellant raises one issue on appeal: whether as applied to this case, ref-

erence to 18 U.S.C. § 922 in the staff judge advocate’s indorsement to the entry 

of judgment is unconstitutional because the Government cannot demonstrate 

that barring his possession of firearms is “consistent with the nation’s histori-

cal tradition of firearm regulation”2 when he stands convicted of possession and 

distribution of child pornography. We have carefully considered this issue and 

find Appellant is not entitled to relief. See United States v. Lepore, 81 M.J. 759, 

763 (A.F. Ct. Crim. App. 2021) (en banc) (holding a Court of Criminal Appeals 

lacks the authority to direct modification of the 18 U.S.C. § 922(g) prohibition 

noted on the staff judge advocate’s indorsement); see also United States v. 

Vanzant, __ M.J. __, No. ACM 22004, 2024 CCA LEXIS 215, at *24 (A.F. Ct. 

Crim. App. 28 May 2024) (concluding “[t]he firearms prohibition remains a col-

lateral consequence of the conviction, rather than an element of findings or 

sentence, and is therefore beyond our authority to review”). 

The findings and sentence as entered are correct in law and fact, and no 

error materially prejudicial to Appellant’s substantial rights occurred. Articles 

59(a) and 66(d), UCMJ, 10 U.S.C. §§ 859(a), 866(d). Accordingly, the findings 

and sentence are AFFIRMED.  

 

FOR THE COURT 
 

 

 

CAROL K. JOYCE 

Clerk of the Court 
 

 

 

1 All references to the UCMJ are to the Manual for Courts-Martial, United States (2019 

ed.).  

2 Citing N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2130 (2022). 
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