
IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

UNITED STATES, 
  Appellee 

 v.  

SUPPLEMENT TO THE PETITION 
FOR GRANT OF REVIEW  

  
Specialist (E-4) 
ANDRES F. CUESTA 
United States Army,  

  Appellant 

Crim. App. Dkt. No. 20230024 

USCA Dkt. No. 25-0132/AR 

TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS FOR THE 
ARMED FORCES:        

Issue Presented* 

WHETHER THE MILITARY JUDGE ERRED BY 
ORDERING APPELLANT’S SENTENCES TO RUN 
CONSECUTIVELY?     

Statement of Statutory Jurisdiction 

The Army Court of Criminal Appeals [Army Court] had jurisdiction over 

this matter pursuant to Article 66, Uniform Code of Military Justice [UCMJ], 

10 U.S.C. § 866.  This Honorable Court has jurisdiction over this matter under 

Article 67(a)(3), UCMJ, 10 U.S.C. § 867(a)(3).    

* In accordance with Rule 21A(c) of this Court’s Rules of Practice and Procedure,
Appellant intends to submit matters pursuant to United States v. Grostefon, 12 M.J.
431 (C.M.A. 1982), within twenty-eight days of the filing of this Supplement.
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Statement of the Case 

An enlisted panel sitting as a general court-martial convicted Appellant, 

contrary to his pleas, of one specification of violation of a lawful general 

regulation, two specifications of sexual assault, and one specification of unlawful 

entry, in violation of Articles 92, 120, and 129, UCMJ, 10 U.S.C. §§ 892, 920, and 

929 (2019).  (R. at 622).  The military judge sentenced Appellant to confinement 

for 13 years and 80 days, reduction to the grade of E-1, and a dishonorable 

discharge.  (R. at 693).  The convening authority took no action on the findings and 

sentence and disapproved Appellant’s request for deferment of automatic 

forfeitures of pay and allowances, deferment of adjudged reduction in rank, and 

deferment of confinement for thirty days.  (Convening Authority Action).  The 

military judge entered judgment on March 17, 2023.  (Judgment). 

On February 13, 2025, the Army Court affirmed the findings and sentence. 

(Appendix). 

Statement of Facts 

The Government charged Appellant with two nearly identical specifications 

of sexual assault separated by only moments in time.  (Charge Sheet).  After a 

night of drinking, Specialist [SPC] CC testified she woke up in her bedroom to 

Appellant penetrating her vulva with his penis.  (R. 279-82).  She pushed him off 
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and went into an adjacent bedroom where Appellant followed her and continued to 

penetrate her vulva.   (R. 279-82).   

The military judge sentenced Appellant to six years confinement for the 

sexual assault in the first bedroom and seven years confinement for the continued 

sexual assault in the second bedroom—to run consecutively.  (R. at 693).  

Addressing unreasonable multiplication of charges [UMC], the military judge 

found the assaults were two distinct criminal offenses separated by time and 

location.   (R. at 689-90).   He then concluded that because the assaults were 

divisible, the offenses were not part of the “same act or transaction” that would 

otherwise require concurrent sentences under Rule for Courts-Martial [R.C.M.] 

1002(d)(2)(B)(i).  (R. at 693-94).   

The Army Court affirmed Appellant’s consecutive sentences.   According to 

the court, whether it conceptualized the issue as UMC or under R.C.M. 

1002(d)(2)(B)(i) in accordance with its decision in United States Batres, the 

analysis “dovetails back to the factual question of whether the assault[s] . . . were 

separate and distinct.”  (Appendix, p. 4).  The Army Court ultimately agreed with 

the military judge, finding that he applied “the correct legal framework” to both 

UMC and “same act or transaction” under R.C.M. 1002(d)(2)(b)(i).  (Appendix, 

p.5).
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Reasons to Grant 

What constitutes the “same act or transaction” under R.C.M.1002(d)(2)(B)(i) 

is an open question of law currently being decided by this Court in United States v. 

Batres.  Batres, No. 25-0019/AR, 2025 CAAF LEXIS 46 (Jan. 21, 2025).   Like 

Batres, the total confinement Appellant will ultimately serve for the sexual assault 

hinges on how this Court interprets this phrase.  For all the reasons this Court 

found prudent to grant review in Batres, so, too, should this Court grant review 

here.   

Law and Argument 

Under R.C.M. 1002(d)(2)(B)(i), sentences shall run concurrently when the 

offenses involve the same victim and “the same act or transaction.”  The plain 

meaning of “same act or transaction” is arguably ambiguous.  This ambiguity is 

only compounded by the fact that UMC, which generally guards against charging 

decisions that are substantially the same transaction, is separately listed as a 

condition which mandates concurrent sentencing.  R.C.M. 1002(d)(2)(B)(iii).   

Resort to legislative history resolves the ambiguity.  Segmented sentencing 

and the corresponding rules for when sentences must run concurrently are rooted in 

the federal system.  See Military Justice Review Group, Report of the Military 

Justice Review Group: Part I UCMJ [MJRG Report], Sec. B, p. 510 (2015).  As the 
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MJRG Report notes, while federal judges enjoy broad discretion in whether to 

have sentences run consecutively or concurrently, their discretion is predicated on 

the consideration of factors under 18 U.S.C. 3553(a), including applicable 

sentencing guidelines like § 3D1.2   Id.  

Critically, § 3D1.2 requires courts to group offenses where they involve 

“substantially the same harm,” and under § 3D1.2(a), offenses involve 

substantially the same harm when they are part of the “same act or transaction”—

language identical to R.C.M. 1002(d)(2)(B)(i).   The accompanying commentary to 

§ 3D1.2 explains that subsection (a) covers offenses that represent “essentially the

same injury” or are part of the “single criminal episode.”  § 3D1.2, n. 3.  The 

commentary further provides several illustrative examples, including the 

following: where a defendant is convicted of two assaults for shooting twice at the 

same officer while attempting to prevent his apprehension during the same 

criminal episode, the assaults are grouped together; however, grouping is not 

required where the shooting occurs on two separate days.  § 3D1.2, n. 3.   Duration 

between offenses is, therefore, a critical factor in the analysis.  See e.g. See United 

State v. Sneezer, 983 F.2d 920, 925 (9th Cir. 1992); United States v. Carter, 410 

F.3d 1017, 1028 (8th Cir. 2005).

Given the intent to mirror the federal system, this Court should interpret the 

meaning of “same act or transaction” under R.C.M. 1001(d)(2)(B)(i) consistent 
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with § 3D1.2(a).  In other words, the offenses are “the same act or transaction” 

when they represent “essentially the same injury” or are part of the “single 

criminal episode.”  Adopting § 3D1.2(a)’s corresponding commentary removes 

ambiguity with this interpretation and provides guidance to the field.  See Sneezer, 

983 F.2d at 925.   

Moreover, applying § 3D1.2(a) resolves the interplay between UMC in 

subsection (d)(2)(B)(iii) and “same act or transaction” in subsection (d)(2)(B)(i).  

Indeed, § 3D1.2(a) covers offenses not typically treated as UMC, such as separate 

sexual acts during one criminal episode.  Compare United States v. Paxton, 64 

M.J. 484, 491 (C.A.A.F. 2007) (finding that digital penetration and touching of the

victim’s breast during rape was not UMC) with Carter, 410 F.3d at 1028 (finding 

that the failure to group digital penetration and oral sex under § 3D1.2(a) amounted 

to plain error).  And because UMC focuses on prosecutorial overreach, there are 

instances where offenses may be UMC but are not the “same act or transaction” 

under subsection (d)(2)(B)(i)—for example, where a prosecutor decides to charge 

multiple counts of failure to report over different days in lieu of absent without 

leave so as to unreasonably increase a defendant’s punitive exposure.   

Applying § 3D1.2(a)’s framework to this case, the military judge erred by 

ordering the sentences to run consecutively.  The Ninth’s Circuit decision in 

Sneezer supports this conclusion.  There, Sneezer kidnapped a girl, placing her in 
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his vehicle.  Sneezer, 983 F.2d at 921-22.  Sneezer stopped the car, removed her 

from the vehicle, and raped her on the ground.  Id. at 922.  He then raped her a 

second time on the hood of his car.  Id. at 922.  Given the Guideline’s emphasis on 

timing, the Ninth Circuit found the judge erred in not grouping the offenses.  Id. at 

925. While the court recognized this gave Sneezer a “free rape,” it was what the 

Guidelines nonetheless required.   Id.  Here, Appellant was convicted of two 

nearly identical sexual assaults on the same victim separated by what was perhaps 

only moments in time.  Like in Sneezer, while applying § 3D1.2(a) may provide 

afford Appellant a “free assault,” the law compels that result, nonetheless.   

Conclusion 

Appellant respectfully requests this Court grant the petition for review.  

BRYAN A. OSTERHAGE         JONATHAN F. POTTER, Esq.   
Major, Judge Advocate   Senior Appellate Counsel 
Appellate Defense Counsel         Defense Appellate Division 
Defense Appellate Division        USCAAF Bar No. 26450 
U.S. Army Legal Services Agency 
9275 Gunston Road 
Fort Belvoir, Virginia 22060  
(571) 494-8802    PHILIP M. STATEN 
USCAAF Bar No. 36871            Colonel, Judge Advocate 

   Chief 
   Defense Appellate Division 
   USCAAF Bar No. 33796 
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