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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

 
UNITED STATES 

Appellee 
 

SUPPLEMENT TO PETITION FOR  
GRANT OF REVIEW 

v. 

Private (E-2) 
TREVON K. COLEY 
United States Army 

Appellant 

Crim. App. Dkt. No. 20220231 

USCA Dkt. No. 24-0184/AR 

 
TO THE JUDGES OF THE UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES: 
 

Issue Presented 

WHETHER THE JUDICIAL REASSIGNMENT OF 
APPELLANT’S CASE WARRANTS REVERSAL.  

Statement of Statutory Jurisdiction 

The Army Court of Criminal Appeals (Army Court) had jurisdiction over 

this matter pursuant to Article 66, Uniform Code of Military Justice (UCMJ), 10 

U.S.C. § 866.  This Honorable Court has jurisdiction over this matter under Article 

67(a)(3), UCMJ, 10 U.S.C. § 867 (a)(3). 

Statement of the Case 

On May 6, 2022, a general court-martial composed of officers convicted 

appellant, Private (E-2) Trevon K. Coley, contrary to his pleas, of one specification 

each of involuntary manslaughter and aggravated assault, in violation of Article 

119 and Article 128, UCMJ, 10 U.S.C. §§ 919, 928.  (R. at 789).  Consistent with 
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his pleas, appellant was convicted of one specification each of conspiracy to 

obstruct justice and violation of a lawful general regulation, in violation of Article 

81 and Article 92, UCMJ, 10 U.S.C. §§ 881, 892.  (R. at 789).  Appellant was 

acquitted of one specification of murder while engaging in an inherently dangerous 

act to another, in violation of Article 118, UCMJ, 10 U.S.C. §918, and one 

specification of leaving the scene of a vehicle accident as the driver, in violation of 

Article 111, UCMJ, 10 U.S.C. § 911.  (R. at 81).  The military judge dismissed one 

specification of drunken or reckless operation of a vehicle in violation of Article 

113, UCMJ.  (R. at 24).     

The panel sentenced appellant to a bad-conduct discharge, eight years of 

confinement, reduction to E-1, and total forfeiture of all pay and allowances.  (R. at 

904).  On June 1, 2022, the convening authority took no action on the findings or 

sentence.  (Convening Authority Action).  On June 21, 2022, the military judge 

entered Judgment.  (Judgment of the Court).  Appellant is still in confinement.  

On March 13, 2024, Panel 4 of the Army Court of Criminal Appeals (Army 

Court) court rendered its opinion, affirming the findings and sentence.  (Appendix 

A).  On March 30, 2024, appellant moved the Army Court for reconsideration en 

banc, and on April 15, 2024, the Army Court declined to reconsider en banc.   

Appellant was notified of the Army Court’s decision.  On May 30, 2024, 

under Article 67, UCMJ, appellant requested the Judge Advocate General of the 
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Army certify appellant’s issues to this court.  On June 13, 2024, appellant was 

informed that the Judge Advocate General denied his request.1 

In accordance with Rule 19 of this Court’s Rules of Practice and Procedure, 

on June 14, 2024, the undersigned appellate defense counsel filed a Petition for 

Grant of Review, while seeking leave to file the Supplement to the Petition for 

Grant of Review separately.  Additionally, appellant filed a second motion for an 

enlargement of time.  This court granted appellate defense counsel’s motion, 

granting until July 23, 2024, to file the Supplement.  The undersigned counsel 

hereby file the Supplement to the Petition for Grant of Review under Rule 21.   

Statement of Facts 

A. Judge Pritchard held military accused had a constitutional right to a 
unanimous verdict one month before appellant filed his motion for a 
unanimous verdict. 
 

Appellant’s court-martial followed a fatal two-vehicle car accident, which 

occurred on March 5, 2021, in Kaiserslautern, Germany.  On January 6, 2022, 

Chief Judge of the Army’s Fifth Circuit, Colonel Charles (Jack) Pritchard presided 

over appellant’s arraignment for criminal charges arising out of this accident.  Just 

three days earlier, on January 3, 2022, in the case of United States v. Dial, Judge 

Pritchard ruled a military accused has a constitutional right to a unanimous verdict.  

 
1 On May 13, 2024, the Judge Advocate General of the Army granted certification 
in United States v. Davis, a case currently before this Court that posed the same 
legal question before the Army Court below.   
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(App’x A, pp. 10-11).  Appellant filed his motion for a unanimous verdict (MFUV) 

on February 25, 2022.  (App’x A, p. 11).  The government filed writs for 

extraordinary relief in those cases in which Judge Pritchard granted defense 

MFUVs, and the writs were resolved in June 2022 when the Army Court found no 

equal protection basis for a right to unanimous verdicts. See United States v. 

Pritchard, 82 M.J. 686  (Army Ct. Crim. App. 2022).  

B. Judge Pritchard reassigned himself from contested panel cases while the 
Army Court weighed the Government’s writs for extraordinary relief. 
 

Before the Army Court ruled on the constitutional right to a unanimous 

verdict, but after his rulings in Dial and another case, Judge Pritchard removed 

himself from contested panel trials between January and June 2022.  (Def. App. 

Ex. A).  He sat on cases only when the accused elected trial by military judge alone 

or when the accused pleaded guilty.  (Def. App. Ex. A).  Appellant’s case is one 

such case Judge Pritchard reassigned to avoid a government stay.  

Judge Pritchard’s stated rationale for removing himself from contested panel 

trials, according to his Army Court-ordered affidavit, was that if he were to rule in 

accordance with his understanding of the law, “the ruling would result in every 

case over which [he] presided being stayed for a lengthy period.”  (Gov. App. Ex. 

1).  In other words, favorable rulings on motions for unanimous verdicts would “be 

inconsistent with military justice,” (Gov. App. Ex. 1), ostensibly because the court-

martial process would take longer. 
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In appellant’s case, the recusal resulted in the need to detail a judge from a 

different service branch.  (Gov. App. Ex. 6).  Air Force Lieutenant Colonel Lance 

Smith, who was stationed in Europe, presided over appellant’s case.  (Gov. App. 

Ex. 6). The case was transferred to Judge Smith on May 2, 2022.  (Gov. App. Ex. 1 

and 6).  Judge Smith denied the MFUV on May 6, 2022.  (Gov. App. Ex. 6). 

Judge Pritchard followed the same or a similar sequence of events – 

removing himself once the accused filed a MFUV – in at least three other cases: 

United States v. Davis, United States v. Stiff, and United States v. Velasquez. (Def. 

App. Ex. A).  Despite requests by the defense for an explanation, (Def. Ex. App. 

B) and the requirement, per Rule for Courts-Martial [R.C.M.] 813, that the record 

“reflects the change and the reason for it,” Judge Pritchard refused to give a reason 

for his decisions to remove himself. 

C. “You will deny the motion and move on.”  
 

On March 2, 2022, Judge Pritchard cancelled an Article 39(a) session on the 

MFUV that was scheduled for March 4, 2022, and later in March 2022 he asked 

the Army’s Chief Trial Judge for a replacement judge.  (Gov. App. Ex. 1).  On 

April 6, 2022, Judge Pritchard emailed Judge Smith, letting Judge Smith know that 

the motion for a unanimous verdict was pending, with a suggestion that Judge 

Smith make ruling on the motion his “first order of business.”  (Gov. App. Ex. 6).  
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Around the same time Judge Pritchard transferred appellant’s case to Judge 

Smith, Judge Pritchard and Judge Smith met in person at the Base Exchange food 

court on Ramstein Air Base, Germany.  (Gov. App. Ex. 6).  Also present at the 

food court was Judge Smith’s immediate supervisor and, presumably, rater –  

Colonel Sterling Pendleton, chief of the Air Force Circuit to which Judge Smith 

was assigned.  (Gov. App. Ex. 6).   

At this meeting, Judge Pritchard told Judge Smith “you will deny the motion 

and move on.”  (Gov. App. Ex. 6).  Judge Smith stated that he did not take this to 

be an order, merely the recognition that Judge Pritchard was the only military 

judge that had granted such a motion.  (Gov. App. Ex. 6).  After this meeting 

concluded, Judge Pritchard followed up with an email to Judge Smith.  (Gov. App. 

Ex. 6).  In that email, Judge Pritchard wrote that Judge Smith should not take his 

words at the food court to be “an attempt to influence” Judge Smith in any way. 

(Gov. App. Ex. 6).  

Despite being ordered by the Army Court to produce any communications 

pertaining to “expectations as to how Lt. Col. Smith would rule on any motion for 

unanimous verdict,” Judge Smith could not locate or access that email for “some 

reason.”  (Gov. App. Ex. 6).  As for Judge Pritchard, he did not disclose the nature 

of this meeting at the post exchange food court in Ramstein.  (Gov. App. Ex. 1).  

He did not disclose the statement “you will deny the motion [for unanimous 
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verdict] and move on” despite being concerned enough about how that might have 

come across as to follow up with an email about it afterward.  Nor did he disclose 

the contents of the email or even bring up the existence of the email.  Judge Smith 

first appeared on the record in this case on May 2, 2022. 

D.  Judge Smith denied the motion for a unanimous verdict as his first order 
of business. 
 

Judge Smith acted on Judge Pritchard’s suggestion that Judge Smith make 

ruling on the motion his “first order of business.”  (Gov. App. Ex. 6).  Judge Smith 

said he was not “oblivious” to Judge Pritchard’s previous rulings on the motion, 

but stated he was not “explicitly or implicitly” told that was the reason for the 

change of judge in appellant’s case. (Gov. App. Ex. 6).  And when Judge Smith 

denied appellant’s motion for a unanimous verdict, it was indeed, his first order of 

business.  

Reasons to Grant Review 

A. The Army Court stamped its seal of approval on the conduct of the 
military judges.  
  

Military judges are confronted with the realities of docket management 

every day.  When a military judge interprets the law in a way that results in delay 

to the docket, what measures can that judge take to alleviate the delay?  Can he 

reassign a case, removing himself from it, despite being fit for duty and otherwise 

available, just to avoid ruling favorably for an accused?  
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The Army Court stamped its seal of approval on the conduct of the military 

judges in this case.  Here, Judge Pritchard removed himself from appellant’s case 

in order to effectuate a denial of the motion for a unanimous verdict, thereby 

prioritizing docket efficiency over what he perceived as a constitutional right of an 

accused.  Then Judge Pritchard met with Judge Smith in a food court to tell him, 

“you will deny this motion and move on.”  Neither judge disclosed this goal or 

these ex parte communications with the parties at trial, and this fact alone indicates 

that Judge Smith lacked the impartiality required to sit on appellant’s trial.  Both of 

the judges understood that if the motion was not denied, it would have delayed the 

circuit’s docket, thereby frustrating Judge Pritchard’s intent in transferring the 

case.  

This Court should grant review of appellant’s case because the lower court 

decided such a scheme would not undermine the public’s confidence in the 

military justice system under Liljeberg v. Health Servs. Acquisition Corp., 486 

U.S. 847, (1988). 

B. The court below has decided a question of law that directly conflicts with 
another panel of the same Court of Criminal Appeals.  
 

In both Coley and Davis, the exact same legal question is posed by each 

appellant.  (App’x A and App’x B).  In both cases, the appellants raised 

fundamental legal questions related to judicial reassignment, due process, and the 
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integrity of the judicial process.  (App’x A and App’x B).  As such, the resolution 

of the legal issue in one case has implications for the other.  

Though assessing the same question of law, the two opinions could not have 

arrived at more different conclusions of law.  In Davis, the panel found that Judge 

Pritchard’s “removal” was the functional equivalent of a recusal.  (App’x B, p. 2).  

The Davis panel found that the issue of judicial reassignment was structural and 

dispositive.  (App’x B, p. 8).  The Davis panel emphasized the importance of 

judicial impartiality and transparency, highlighting violations of procedural rules.  

(App’x B. pp. 8-11).  There, the panel found that the raised issue was not forfeited 

due to the same lack of disclosures encountered by appellant in Coley.  (App’x B, 

p. 7).   

After considering the third factor of Liljeberg – the risk of undermining the 

public’s confidence in the judicial process – the Davis panel determined that even 

absent the structural problems with the case, under a plain error analysis, reversal 

would still be required.  (App’x B, p. 10).  Finally, but perhaps most importantly, 

the panel emphasized that the issue of whether or not there is a right to a 

unanimous verdict is a “red herring.”  (App’x B, p. 7).   

In stark contrast, from the Coley panel, the issue of the right to a unanimous 

verdict was dispositve.  (App’x A).  Unlike in Davis, the Coley panel analyzed the 

same issue under a plain error standard, and did not address the lack of complete 
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disclosures at all.  (App’x A, p. 14).  The Coley panel’s narrow focus on the non-

existent right to a unanimous verdict sidestepped the broader implications of the 

disqualification and avoided the issue at hand.  (App’x A). 

Finally, the two panel’s treatment of prejudice under Liljeberg are 

significantly at odds. (App’x A, p. 16).  In Davis, the panel considered Judge 

Pritchard’s subsequent detailing of Judge Hynes as impermissibly “taking action” 

on the case after recusal in light of United States v. Roach, 69 M.J. 17 (C.A.A.F. 

2010).  (App’x B, p. 10).  While Judge Pritchard did not detail Judge Smith in 

Coley, Judge Pritchard went a step further: sitting down with Judge Smith and 

Judge Smith’s supervisor at a food court to discuss, among other issues, Judge 

Smith’s likely disposition of the motion for a unanimous verdict.  (Gov. App. Ex. 

6, p. 2: “you will deny this motion and move on.”).  The Coley panel did not 

address Roach, whereas for the Davis panel, Roach weighed heavily in its 

Liljeberg analysis.   

Ultimately, in Davis, appellant’s convictions have been reversed and the 

case against him has been dismissed with prejudice, while PV2 Coley’s findings 

and sentence have been affirmed.  (App’x A and App’x B).  This court should 

grant review to reconcile the divergent approaches of the Davis and Coley panels. 

Issue Presented 

WHETHER THE JUDICIAL REASSIGNMENT OF 
APPELLANT’S CASE WARRANTS REVERSAL.  
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Standard of Review  

Courts review due process claims de novo, see, e.g., United States v. Lewis, 

69 M.J. 379, 383 (C.A.A.F. 2011), including constitutional claims concerning 

judicial bias. See In re Marshall, 721 F.3d 1032, 1039 (9th Cir. 2013).  This court 

reviews claims of judicial bias—controlled by R.C.M 902—for an abuse of 

discretion.  United States v. Uribe, 80 M.J. 442, 446 (C.A.A.F. 2021) (quoting 

United States v. Sullivan, 74 M.J. 448, 453 (C.A.A.F. 2015)). 

 Although courts review unpreserved errors for plain error, plain error review 

is not appropriate where a party did not have a “fair opportunity to object.”  See 

United States v. Rodriguez, 919 F.3d 629, 635 (1st Cir. 2019) (“[T]here is a rather 

large fly in the ointment: to trigger a forfeiture (and, thus, plain error review), the 

aggrieved party must have had a fair opportunity to object.  And in the interest of 

finality, that opportunity must have arisen prior to the trial court’s entry of 

judgment.”); see also Fed. R. Crim. P. 51(b) (“If a party does not have an 

opportunity to object … the absence of an objection does not later prejudice that 

party.”); United States v. Armendariz, 82 M.J. 712, 724 (N-M. Ct. Crim. App. 

2022) (“Without any disclosure from the military judge, Appellant had no 

opportunity for voir dire or challenge on this issue; consequently, there [was not] 

even a chance for a forfeiture or waiver by Appellant. Therefore, we review this 

alleged constitutional error de novo and test for prejudice.”).  Here, because neither 
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Judge Pritchard nor Judge Smith disclosed the reasons for the replacement 

(contrary to R.C.M. 813(c)), appellant did not have a fair opportunity to object, and 

plain error review is not appropriate.2 

Law  

A. Due Process 

Article 26 of the UCMJ provides a military judge shall be detailed to each 

general court-martial to “preside over each open session.”  10 U.S.C. § 826(a). 

Pursuant to R.C.M. 505(e), a military judge may be replaced, and if a judge is 

replaced before the court-martial is assembled, a showing of cause is not 

necessary.  R.C.M. 505(e)(1).  However, a military judge cannot be replaced for 

just any reason: due process constrains replacement.  

That due process constrains the reassignment of military judges is consistent 

with the fact that constitutional due process requires neutrality and impartiality, see 

United States v. Butcher, 56 M.J. 87, 90 (C.A.A.F. 2001) (citing Marshall v. 

Jerrico, Inc., 446 U.S. 238, 242 (1980); United States v. Wright, 52 M.J. 136, 140 

(C.A.A.F. 1999)), and that federal courts find due process constrains judicial 

reassignments. For example, in Cruz v. Abbate, the Ninth Circuit held that one 

improper reason was “the desire to influence the outcome of proceedings.” 812 

F.2d 571, 574 (9th Cir. 1987) 

 
2 Nonetheless, appellant has established plain error. 



13 

B. Bias in Fact or in Appearance 

In assessing prejudice, this Court has acknowledged, “that the validity of the 

military justice system and the integrity of the court-martial process ‘depend on the 

impartiality of military judges in fact and in appearance,’”  Uribe, 80 M.J. at 446 

(quoting Hasan v. Gross, 71 M.J. 416, 419 (C.A.A.F. 2012) (per curiam)). 

Appellant is prejudiced when the reassignment results in a judge that is biased in 

fact or in appearance. Actual bias is not required: an appearance of bias is 

sufficient to disqualify a military judge. Id.; see also United States v. Norfleet, 53 

M.J. 262, 270 (C.A.A.F. 2000). 

In the military, both due process and R.C.M. 902 protect against judicial 

bias.  See generally Butcher, 56 M.J.  at 87.  Under the Due Process Clause, the 

test for bias is whether the “likelihood of bias on the part of the judge is ‘too high 

to be constitutionally tolerable.’”  Williams v. Pennsylvania, 579 U.S. 1, 4 (2016) 

(quoting Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 872 (2009)) (emphasis 

added); see also Rippo v. Baker, 580 U.S. 285, 287 (2017) (clarifying the due 

process clause may demand recusal even when a judge has no actual bias, and 

likewise expounding a litigant does not have to show a judge was actually biased). 

It follows that this analysis turns not on actual subjective bias but on an 

unacceptable “potential for bias.” Williams, 579 U.S. at 8 (quoting Caperton, 446 

U.S. at 881); see also Ward v. Monroeville, 409 U.S. 57, 60 (1972) (finding bias 
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where a situation could “lead [the judge] not to hold the balance nice, clear, and 

true between the State and the accused”); Withrow v. Larkin, 421 U.S. 35, 57 

(1975) (suggesting the risk of bias would be “too high” where an adjudicator was 

psychologically wed to a position such that he or she would avoid even appearing 

to err or change their position). 

Under R.C.M. 902, the test for bias is whether the military judge’s 

impartiality might reasonably be questioned. R.C.M. 902(a); see also Sullivan, 74 

M.J. at 453. “Impartiality” is broadly defined as the “absence of bias or prejudice 

in favor of, or against, particular parties or classes of parties, as well as maintaining 

an open mind in considering issues that may come before a judge.” United States 

Army Judiciary, Code of Judicial Conduct, Terminology (16 May 2008). For 

example, “full disclosure [of his mindset] on the record” is one action a military 

judge can take towards assuaging R.C.M. 902(a)’s impartiality concerns. See 

United States v. Campos, 42 M.J. 253, 261-62 (C.A.A.F. 1995). Bias is presumed 

where a judge is detailed to a case, present for duty, and otherwise capable to sit, 

but refuses to hear the case. See United States v. Witt, 75 M.J. 380, 385 (C.A.A.F. 

2016). 

C. Prejudice Requiring Reversal Under Liljeberg 

To determine if reversal is required under RCM 902(a), courts have looked 

to the three factors from Liljeberg : the risk of injustice to the parties, the risk that 
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denying relief will produce injustice in other cases, and the risk of undermining the 

public confidence in the judicial process. See, e.g., Butcher, 56 M.J. at 92-93. For 

example, “if the appearance [of bias] is created and is not explained at trial, or if no 

remedy is granted, or if there was a remedy that appears inadequate from the 

perspective of a reasonable person, those facts would increase the risk that the 

conduct (creating the appearance) would undermine the public's confidence in the 

military justice system.” United States v. Martinez, 70 M.J. 154, 160 (C.A.A.F. 

2011).  Similarly, United States v. Pearson applied Liljeberg despite finding no 

bias or other prejudice, as “the elimination, if possible, of even the appearance of 

impropriety [in reassignment] is desirable.” 203 F.3d 1243, 1064 (10th Cir. 2000).  

Moreover, “confidence in the judicial process is surely undermined where a 

recused judge recommends the military judge who will subsequently review the 

recused judge’s prior conduct.” Roach, 69 M.J. at 21.  “The guiding consideration 

is that the administration of justice should reasonably appear to be disinterested as 

well as be so in fact.”  United States v. McIlwain, 66 M.J. 312, 315 (C.A.A.F. 

2008) (cleaned up). 

Argument  

The reassignment resulted in reversible error for three reasons. First, the 

reassignment denied appellant due process because it was an impermissible 

attempt to influence the outcome of the proceedings. Second, the reassignment 
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resulted in the likely bias of Judge Smith. Third, the reassignment prejudiced 

appellant, warranting reversal of appellant’s conviction. 

A. The reassignment was an impermissible attempt to influence the outcome 
of the proceedings.  
 

The purpose of the reassignment was to avoid the automatic stays which 

would have resulted from the granting of the defense MFUV. Judge Pritchard had 

determined that a military accused had a constitutional right to a unanimous 

verdict. Anticipating a government writ if he ruled in appellant’s favor, Judge 

Pritchard took himself off appellant’s trial. Then he directed his replacement judge 

to “deny the motion and move on.” (Gov. App. Ex. 6).  

Even assuming Judge Pritchard did not intend to order Judge Smith, and 

even assuming Judge Pritchard truly did not know if Judge Smith would deny 

appellant’s motion, Judge Pritchard reassigned the case with that outcome in mind, 

and his actions were therefore impermissible.  

Believing appellant had a fundamental right to a unanimous verdict but 

anticipating a government writ if he ruled in appellant’s favor, Judge Pritchard 

replaced himself to orchestrate a ruling that denied appellant that right, contrary to 

his own legal judgment, just to keep appellant’s case moving.  

B. The reassignment resulted in a likelihood of bias on the part of Judge 
Smith.  
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Second, the reassignment resulted in a “likelihood of bias” on the part of 

Judge Smith that was ‘too high to be constitutionally tolerable.’” Williams, 579 

U.S. at 4 (2016) (quoting Caperton, 556 U.S. at 872).  Judge Smith knew why 

Judge Pritchard detailed him to the case and functionally served as Judge 

Prichard’s surrogate.  Had Judge Pritchard remained on appellant’s case and 

deliberately misapplied the law (as he interpreted it) solely to rule favorably for the 

government to avoid a stay, due process would have compelled his 

disqualification.  

While Judge Pritchard did not personally rule on the motion, he did so by 

proxy by manipulating the recusal process and by ensuring Judge Smith knew he 

was meant to deny appellant’s MFUV.  Appellant does not know how Judge Smith 

responded to Judge Pritchard during their conversation at the food court because 

Judge Smith left that out of his affidavit.  Appellant does know, however, how 

Judge Smith ruled on the motion for unanimous verdict.  Consequently, it appears 

appellant was deprived of a fair opportunity to make his case on the motion 

because Judge Smith was likely wedded to its denial.  See Withrow, 421 U.S. at 57.  

Even if this court determines that there was not bias in fact, this 

reassignment certainly resulted in the “appearance of bias” that infringed on 

appellant’s right to an impartial judge.  With respect to Judge Pritchard, his refusal 

to hear the case amounts to a disqualification because his given reason for the 
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reassignment—to favor expediency over fundamental rights—and his refusal to 

disclose his reason to defense in contravention of the rules, would cause a 

reasonable person to question his impartiality.  Witt, 75 M.J. at 385. 

C. The Army Court erred by ruling that under Liljeberg reversal was not 
warranted.  
 

The Army Court purported to “assume without deciding that Judge Pritchard 

should have remained on appellant’s case” and instead focused discussion on “(1) 

whether appellant’s rights were materially prejudiced by the transferring of his 

case from Judge Pritchard to Judge Smith and (2) whether the reassignment 

warrants reversal under Liljeberg []”.  

This framing of the issue is too narrow.  It is not the transfer of the case from 

Judge Pritchard to Judge Smith that is the problem.  It is certainly true that an 

accused does not have a right to a specific judge in order to get a favorable 

ruling—appellant did not argue otherwise before the Army Court.  The question is 

more properly framed as this: “Is it appropriate for Judge Pritchard to transfer a 

case to Judge Smith for the purpose of avoiding ruling on a specific motion?”  The 

answer to his question is clearly no, and Liljeberg demands reversal because there 

is a grave risk of undermining the public’s confidence in the military justice system 

where military judges can avoid inconvenient rulings by transferring cases to other 

judges they know will rule satisfactorily.  
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In addition, this Court should reverse the Army Court’s decision so that 

judges in future cases who find themselves in Judge Smith’s shoes to consider 

more carefully their reasons for reassignment, keeping in mind their obligations 

under R.C.M. 902. See Uribe, 80 M.J. at 450; In re Al-Nashiri, 921 F.3d 224, 239 

(D.C. Cir. 2019) (citing Liljeberg, 486 U.S. at 868).  

Finally, the Liljeberg factors warrant reversal because such an error occurred 

in multiple cases, and with the implicit approval of the Chief of the Trial Judiciary, 

(Gov. App. Ex. 1), and the Army Court.  There is grave risk of undermining public 

confidence in the process of the military justice system. This reassignment process 

centered on the perceived fundamental right of the accused, in multiple cases, 

which was sacrificed for the sake of expediency. 
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Conclusion 

Appellant respectfully requests this Honorable Court grant his petition for 

review. 

 
PATRICK MCHENRY 
Captain, Judge Advocate  
Appellate Defense Counsel  
9275 Gunston Road  
Fort Belvoir, VA 22060  
(703) 693-0725  
USCAAF Bar Number 37900 
 
 

 

PHILIP M. STATEN 
Colonel, Judge Advocate 
Chief 
Defense Appellate Division 
USCAAF Bar Number 33796 
 

  
 
 
 
ROBERT W. RODRIGUEZ  
Major, Judge Advocate  
Branch Chief  
Defense Appellate Division  
USCAAF Bar Number 37706 
 
 
 
 
 
 



 
 
 

 

 CERTIFICATE OF FILING AND SERVICE 

     I certify that a copy of the forgoing in the case of United States v. Coley, Crim 

App. Dkt. No. 20220231, USCA Dkt. 24-0184/AR was electronically with the 

Court and Government Appellate Division on July 19, 2024.   

 

                                                       

                                                          
                                                                 MICHELLE L.W. SURRATT  
                                                                 Paralegal Specialist      
                                                                 Defense Appellate Division 
                                                                 (703) 693-0737 
 
 
 
 



 
 
 

APPENDIX A 




































	B. Judge Pritchard reassigned himself from contested panel cases while the Army Court weighed the Government’s writs for extraordinary relief………....4
	D.  Judge Smith denied the motion for a unanimous verdict as his first order of business…………………………………………………………………….……7
	Issue Presented
	WHETHER THE JUDICIAL REASSIGNMENT OF APPELLANT’S CASE WARRANTS REVERSAL.
	Statement of Statutory Jurisdiction
	Statement of the Case
	Statement of Facts
	A. Judge Pritchard held military accused had a constitutional right to a unanimous verdict one month before appellant filed his motion for a unanimous verdict.
	B. Judge Pritchard reassigned himself from contested panel cases while the Army Court weighed the Government’s writs for extraordinary relief.
	D.  Judge Smith denied the motion for a unanimous verdict as his first order of business.

	Reasons to Grant Review
	A. The Army Court stamped its seal of approval on the conduct of the military judges.
	B. The court below has decided a question of law that directly conflicts with another panel of the same Court of Criminal Appeals.

	Issue Presented
	WHETHER THE JUDICIAL REASSIGNMENT OF APPELLANT’S CASE WARRANTS REVERSAL.
	Standard of Review
	Law
	A. Due Process
	B. Bias in Fact or in Appearance
	C. Prejudice Requiring Reversal Under Liljeberg

	Argument
	A. The reassignment was an impermissible attempt to influence the outcome of the proceedings.
	B. The reassignment resulted in a likelihood of bias on the part of Judge Smith.

	Conclusion
	Appendix A: Army Court Decision
	Appendix B: Unpublished Cases



