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IN THE UNITED STATES COURT OF APPEALS
FOR THE ARMED FORCES
In RE HVZ, UNITED STATES’ BRIEF IN
RESPONSE TO THE CERTIFIED
ISSUES

Appellant
V.

)
)
)
)
)
UNITED STATES, ) Crim. App. Dkt. No. 23-0250/AF
Appellee )
) USCA Dkt. No. 2023-03
Technical Sergeant (E-7) )
MICHAEL K. FEWELL )
United States Air Force )
)

Real Party in Interest

25 September 2023

TO THE HONORABLE, THE JUDGES OF THE
UNITED STATES COURT OF APPEALS FOR THE ARMED FORCES

CERTIFIED ISSUES

L.

DID THE MILITARY JUDGE ERR WHEN HE
DETERMINED THAT H.V.Z’S DOD HEALTH
RECORD WAS IN THE POSSESSION, CUSTODY,
OR CONTROL OF MILITARY AUTHORITIES
PURSUANT TO R.C.M. 701(a)2)(A) AND R.C.M.
701(a)(2)(B)?

I1.

DID THE MILITARY JUDGE ERR WHEN HE DID
NOT CONSIDER H.V.Z.’S WRITTEN OBJECTION
TO PRODUCTION OF HER DOD HEALTH
RECORD AS HE FOUND SHE DID NOT HAVE
STANDING NOR A RIGHT TO BE HEARD?



I11.

WHETHER H.V.Z. MUST SHOW THE MILITARY
JUDGE CLEARLY AND INDISPUTABLY ERRED
FOR WRIT TO ISSUE UNDER ARTICLE 6b(e)
U.C.M.J. OR SHALL ORDINARY STANDARDS OF
APPELLATE REVIEW APPLY?

IV.

WHETHER THIS COURT SHOULD ISSUE A WRIT
OF MANDAMUS?

STATEMENT OF STATUTORY JURISDICTION

Article 67(a)(2), UCMJ, provides that this Court shall review the record in
"all cases reviewed by a Court of Criminal Appeals which the Judge Advocate

General orders sent to the Court of Appeals for the Armed Forces for review."

STATEMENT OF THE CASE

Appellant’s Statement of the Case 1s correct.

STATEMENT OF FACTS

In pertinent part, Appellant was charged with sexual assault and domestic
violence against his wife that occurred between 1 January 2020 and 31 March
2021. (Cert., Attachment I at 37-39.) The named victim (Appellant) sought
medical and mental health treatment due to alleged injuries caused by the Real
Party in Interest (Accused). (Id. at 113.) Appellant also spoke to Family
Advocacy personnel on Luke Air Force Base, Arizona. (Id.) Prior to her marriage

with the Accused, Appellant was married to a Naval officer from approximately
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2004 to 2014. (Id.) The Accused and Appellant were then married in 2016. (Id.
at41.) Asa DoD dependent, Appellant had Tricare medical coverage for the
majority of the past two decades. (Id.)

On 28 April 2023, trial defense counsel moved to compel Appellant’s
medical records within the military’s possession, including non-privileged mental
health records. (Id.) Specifically, trial defense counsel sought to compel
approximately 20 years’ worth of medical records, including decades of medical
records when Appellant was married to a different military officer, unrelated to the
case against the Accused. (Id.) Trial defense counsel argued it was “highly
likely” these records existed and were in the military’s possession. (Id.) Trial
defense counsel further argued, “Review of these records is relevant to assess
whether there are any existing conditions, prescriptions, or other medical statuses
that would impact the complaining witness’ ability to remember or perception, and
generally credibility.” (Id.)

On 4 May 2023, the Government filed its response to the defense’s motion
to compel Appellant’s medical records. (Id. at 107.) The Government did not
oppose the defense’s request to produce non-privileged Family Advocacy Program
(“FAP”) records and medical records relevant to the charged offense. (Id.)
Specifically, the Government agreed to produce records from 19 January 2020 (the

time of the first charged offense) until the present day (4 May 2023). (Id.) The



Government opposed production of any records prior to 19 January 2020. (Id.)
On 2 May 2023, Appellant, through counsel, opposed the defense’s motion to
compel her records. (Id. at 95.) Appellant contended that the defense’s request
was overly broad and speculative. (Id.) Appellant conceded the defense had met
its burden to compel records regarding a neck and back injury the victim sustained
related to the charged offenses with Appellant between 1 March 2021 and 5 June
2021. (Id.)

On 11 May 2023, the military judge issued his ruling granting, in part, and
deferring, in part, the defense’s motion to compel. (Id. at 113.) Consistent with
R.C.M. 701(g)(1), the military judge ordered three things:

(1)Trial counsel will identify what medical records,
nonprivileged  mental  health  records, and
nonprivileged Family Advocacy records of the named
victim are within the possession, custody, or control of
military authorities, located at Luke Air Force Base,
including those generated before, during, and after the
charged timeframes;

(2)If any such records are privileged or not subject to
disclosure, trial counsel will respond to the Defense
stating any basis for non-disclosure and notify the
Court; and

(3)If any such medical, mental health, or Family
Advocacy Program record is subject to disclosure and
is relevant to the defense’s preparation, trial counsel
will discovery such information to the Defense.

(1d.)



In a separate order directed to the 56th Medical Group located at Luke AFB,
Arizona, the military judge directed the Medical Group to “work closely with a
medical law attorney.” (Id. at 118.) The military judge reasoned, “The
appropriate medical professional, in coordination with the medical law attorney,
will ensure any and all matters subject to privilege under Military Rule of Evidence
513 are redacted prior to providing the information.” (Id.) In his order, the
military judge reiterated, “None of the responsive records should include
confidential communications between [Appellant] and any mental health
provider.” (Id.) (emphasis in original). Finally, the military judge directed the
Medical Group to send any responsive records to the trial counsel detailed to
Appellant’s case. (Id. at 119.)

The military judge concluded that “the portion of the defense’s motion
seeking to compel discovery of any records not maintained by either the Luke Air
Force Base MTF, mental health facility, or Family Advocacy program office is not
ripe at this time.” (Id. at 115.) Accordingly, the military judge limited his order to
only those medical records housed at the 56th Medical Group at Luke AFB,
Arizona.

Also in his ruling, the military judge noted that Appellant submitted a
written response to the defense motion to compel, asserting that the motion be

denied. (Id. at 113.) However, citing In re HK, 2021 CCA LEXIS 535 (A.F. Ct.



Crim. App. 2021) (unpub. op.), the military judge “did not consider it due to lack
of standing before this trial court. (Cert., Attachment I at 113.) The military
judge continued, “the court’s ruling does not implicate R.C.M. 703(g)(3)(C), and
as such, does not provide the named victim standing under the provisions of this
rule.” (Id.)

The victim did not request reconsideration of the military judge’s order to
compel the victim’s records be provided to trial counsel nor request clarification of
the scope of the order.

Appellant’s AFCCA Petition

On 16 May 2023, pursuant to Article 6b, Uniform Code of Military Justice
(UCMJ), 10 U.S.C. § 806b, and Rule 19 of the Joint Rules of Appellate Procedure
for Courts of Criminal Appeals, Appellant petitioned the Air Force Court of
Criminal Appeals (AFCCA) to issue a writ of mandamus to “vacate the trial
court’s decision [dated 11 May 2023] to order disclosure of extensive medical
records” of Appellant. (Id. at 1.) Appellant claimed the military judge violated her
right to privacy by ordering production of her medical records, argued the Accused
made no showing of relevance and necessity to justify the court order, and asserted
that intent behind Article 6b supports her right to privacy.

In denying Appellant’s petition, AFCAA stated the petition raised two

primary issues: (1) whether the military judge erred by refusing to consider



Petitioner’s response to the Defense’s discovery motion for lack of standing; and
(2) whether the military judge incorrectly analyzed the Defense’s motion as a
matter of discovery governed by R.C.M. 701(a)(2)(A) rather than a matter of
production governed by R.C.M. 703(g)(3)(C)(ii). (Cert., Attachment VI at 6-7.)
Notably, Appellant did not challenge the standard of review to be applied for a writ
of mandamus under Article 6b, UCMJ.

Regarding the standing issue, AFCCA held that while “Article 6b(e), UCMJ,
provides a victim the right to petition this court for a writ of mandamus if he or she
believes a ruling by the trial court violates rights protected by Article 6b, UCMJ,
itself or by other provisions of law specified in Article 6b(e)(4), UCMJ, . .. Article
6b, UCMJ, does not create the right to be heard by the trial court on any and all
matters affecting those rights, other than during presentencing proceedings in
accordance with Article 6b(a)(4)(B), UCMIJ.” (Id. at 7) (emphasis in original.)

Further, while noting that “Article 6b, UCMJ, does not remove a victim’s
right to be heard where that right exists in other provisions of law independent of
Article 6b, UCMI,” AFCCA held, “R.C.M. 701, like Article 6b, UCM]J, itself, does
not provide Petitioner the right to be heard at the trial court.” (Id.)

AFCCA then explained why Appellant failed to demonstrate the military
judge was clearly and indisputably incorrect when he concluded that the Defense’s

motion implicated discovery of Petitioner’s records under R.C.M. 701 rather than



production of her records under R.C.M. 703. In doing so, AFCCA found the
military judge “did not clearly and indisputably err by concluding that
[Appellant’s] records ‘maintained’ by the 56 MDG—a unit within the United
States Air Force—were within the ‘possession, custody, or control’ of a ‘military
authority.”” (Id. at 8.)

Appellant, citing to United States v. Stellato, 74 M.J. 473, 481 (C.A.A.F.

2015) and Department of Defense Manual (DoDM) 6025.18, Implementation of the
Health Insurance Portability and Accountability Act (HIPAA) Privacy Rule in
DoD Health Care Programs, argued that since the trial counsel was prohibited
from accessing Appellant’s medical records without a court order, then the medical
records were not in the possession of military authorities for purposes of R.C.M.
701(a)(2)(A). (Id. at9.)

AFCCA was not persuaded. First, AFCCA held, “medical records
maintained by the 56 MDG would seem to fall within the plain meaning of ‘papers,
documents, [and] data . . . within the possession, custody, and control of military
authorities . . . ,” and the military judge did not clearly and obviously err in
reaching that conclusion.” (Id.)

Additionally, AFCCA disagreed with Appellant’s assertion that the trial
counsel required a court order prior to accessing patient records at the 56 MDG.

AFCCA, stated, “HIPPA, read in conjunction with its implementing regulations,



with Article 46(a), UCMJ, and with R.C.M. 703(g)(2), facially permits trial
counsel to obtain evidence under the control of the ‘Government’ . . . using an
‘administrative request’ that meets certain criteria, rather than a court order.” (Id.,
citing DoDM 6025.18 § 4.4.£.(1)(b)3.) AFCCA surmised, “Thus, at least arguably,
in the instant case trial counsel would have had knowledge, access, and a legal
right to obtain Petitioner’s medical records.” (Id., citing Stellato, 74 M.J. at 484—
85.)

AFCCA also disagreed with Appellant’s converse argument that
categorizing military health system (MHS) records in the possession, custody, and
control of military authorities meant any MHS patient records were accessible by
the prosecution without process. Using the same reasoning as above, AFCCA
stated, “HIPAA and its implementing regulations do set out a process. Read in
conjunction with Article 46(a), UCMJ, and R.C.M. 703(g)(2), it is at least fairly
arguable HIPAA and its implementing regulations provide a process for trial
counsel to obtain protected health information pursuant to a ‘legitimate law
enforcement inquiry,” provided the request meets certain criteria.” (Id. at 10, citing
DoDM 6025.18 §4.4.£.(1)(b)3.)

Notably, AFCCA recognized the current states of affairs with regard to
Appellant’s medical records. AFCCA highlighted that “[w]hether any of the

records are in fact relevant and to be disclosed to the Defense is effectively yet to



be determined,” since the military judge had only, to this point, “required trial
counsel to review the non-privileged records provided by the 56 MDG and to
provide to the Defense only those trial counsel determine to be subject to
disclosure under R.C.M. 701.” (Id. at 8.) (emphasis added.) However, AFCCA
recognized that “[t]hose records the 56 MDG identified as privileged, and those
records trial counsel determined to be not subject to discovery, are to be identified
to the Defense and military judge without disclosure at this point—potentially to
be the subject of further proceedings.” (Id.) (emphasis added.)

SUMMARY OF ARGUMENT

AFCCA correctly found Appellant did not demonstrate she was clearly and
indisputably entitled to relief regarding the discovery of her medical records.
Appellant, as she does here, failed to show the military judge clearly and
indisputably erred when he determined Appellant’s medical records, maintained by
the 56 MDG, were in the possession, custody, and control of military authorities in
accordance with R.C.M. 701(a)(2)(A)(1). Appellant also failed to show the
military clearly and indisputably erred when he determined Appellant did not have
standing to contest a discovery issue at trial. Further, AFCCA used the correct
standard of review, namely the long-established and stringent writ standard of
review , when denying Appellant’s writ petition. Finally, as Appellant has failed

to show clear and indisputable proof that either the military judge of AFCCA erred
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in deciding the issues of this case, a writ of mandamus is not necessary or

appropriate in this case.

ARGUMENT

L

AFCCA DID NOT ERR IN DETERMINING THE
MILITARY JUDGE DID NOT CLEARLY AND
INDISPUTABLY ERR IN DETERMINING
APPELLANT’S MEDICAL RECORDS WERE IN
THE POSSESSION, CUSTODY, AND CONTROL
OF MILITARY AUTHORITIES PURSUANT TO
R.C.M. 701.

Standard of Review

The All Writs Act authorizes “all courts established by an Act of Congress
[to] 1ssue all writs necessary or appropriate in aid of their respective jurisdiction
and agreeable to the usages and principles of law.” 28 U.S.C. § 1651(a) This
Court is among the courts authorized under the All Writs Act to issue “all writs
necessary and appropriate in aid of their respective jurisdictions.” 28 U.S.C. §

1651(a); see also L.R.M. v. Kastenberg, 72 M.J. 364, 367 (C.A.A.F. 2013).

“The writ of mandamus is a drastic and extraordinary remedy reserved for

really extraordinary cases.” EV v. United States, 75 M.J. 331, 332 (C.A.AF.

2016) (citations and quotations omitted). To justify the issuance of a writ, a
military judge’s decision “must amount to more than even ‘gross error’; it must

amount ‘to a judicial usurpation of power.”” United States v. Labella, 15 M.J. 228,
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229 (C.M.A. 1983) (quoting United States v. DiStefano, 464 F.2d 845, 850 (2d Cir.

1972)).
Under this standard, Appellant must satisfy three conditions before a writ of

mandamus may be issued. Hasan v. Gross, 71 M.J. 416, 418 (C.A.A.F. 2012)

(citing Cheney v. United States Dist. Court, 542 U.S. 367, 380-81 (2004)).

Specifically: (1) Appellant “must have no other adequate means to attain the relief
[she] desires”; (2) Appellant “must satisfy the burden of showing that [her] right to
issuance of the writ is clear and indisputable”; and (3) “even if the first two
prerequisites have been met, the issuing court, in the exercise of its discretion,
must be satisfied that the writ is appropriate under the circumstances.” Cheney,
542 U.S. at 380-81 (citations, quotations, and alterations omitted).

Law and Analysis

"After service of charges, upon request of the defense, the Government shall
permit the defense to inspect any . . . papers, documents, [or] data . . . if the item is
within the possession, custody, or control of military authorities and [ ] the item is
relevant to defense preparation." R.C.M. 701(a)(2)(A)(1).

Here, Appellant has failed to show that AFCCA erred in determining the
military judge did not clearly and indisputably err when he determined Appellant’s
medical records, maintained by the 56 MDG, were in the possession, custody, and

control of military authorities in accordance with R.C.M. 701(a)(2)(A)(i). Instead,
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Appellant misconstrues multiple holdings by this Court to claim the term “military
authorities” is limited either to a “prosecution team” or a “military investigative
authority.” Appellant is mistaken.

To start, Black’s Law Dictionary defines “authority” as “An official
organization or government department with particular responsibilities and
decision-making powers; esp. a governmental agency or corporation that
administers public enterprise <transit authority>. — Also termed public authority.”
Black’s Law Dictionary 164 (11" ed. 2019). This legal definition shows
“authority” is an all-encompassing term used to refer to overall government
agencies; it 1s certainly not confined, as Appellant claims, to only law enforcement
agencies or criminal prosecution teams. Appellant does not address the legal
definition of “authority” in her brief.

Instead, Appellant misinterprets multiple holdings by this Court. First,
Appellant claims this Court has held that the term “military authorities,” as used in
R.C.M. 701(a)(2) (A) “specifically refer[s] to ‘the prosecution team.”” (App. Br. at
11, citing Stellato, 74 M.J. at 484. However, this Court made no such ruling.
There, this Court focused on whether the prosecution was readily able to gain
possession of a piece from evidence from a local sheriff’s office. While this Court
generally agreed with the proposition that an object held by a state law

enforcement agency is ordinarily not in the possession, custody, or control of
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military authorities, this Court still noted that a trial counsel cannot avoid R.C.M.
701(a)(2)(A) by not having physical possession of an item. This Court then noted
that “Article III courts have identified a number of scenarios in which evidence not
in the physical possession of the prosecution team is still within its possession,
custody, or control.”

Here, when read in context, this Court used “prosecution team’ because the
prosecution was the “military authority” in that case, and whether the “prosecution
team” had possession of evidence was the central focus of this Court’s analysis.
This Court certainly was not making a definitive conclusion that “military
authorities” specifically referred only to “the prosecution team.” Judge Stucky, in
his dissent, made this point specifically clear when he stated in a footnote, “Of
course, it matters not whether the item is within the possession, custody, or control
of the prosecution team. The issue is whether it is in possession, custody, or

control of ‘military authorities.”” 1d. at 492.

Next, quoting United States v. Simmons, 38 M.J. 376, 381 (C.M.A 1993),
Appellant claims the “meaning of military authorities is plain” under R.C.M.
701(a)(2)(A) because “‘trial counsel . . . ha[s] a duty to seek out and examine the

[records] in the possession of military investigative authorities,” not medical

providers.” (Id. at 12.)
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However, Appellant notably paraphrases out the exact “records” at issue in
Simmons. The full quote from Simmons reads, “Thus trial counsel in this case had
a duty to seek out and examine the polygraph-report evidence in the possession of
military investigative authorities which was favorable to the defense.” Simmons,
38 M.J. at 381.) Here, the evidence at issue were polygraph reports of polygraph
tests conducted by Army CID and that were possessed by Army CID. Thus, this
Court used “military investigative authorities” in its quote there because that was
the military authority who possessed the polygraph report. Like in Stellato, this
Court certainly was not making a definitive conclusion that “military authorities”
specifically referred only to “military investigative authorities.”

Appellant then cites to a litany of cases where law enforcement are
described by military appellate courts as “military authorities.” However, none of
those cases involve R.C.M. 701(a)(2)(A), let alone involve holdings by any Court
that “military authorities™ as used in R.C.M. 701(a)(2)(A) refers only to military

law enforcement. Appellant also cites to an AFCCA case, United States v.

Harrow, 62. M J. 649, 661 (A.F. Ct. Crim. App. 2006), where she claims AFCCA
distinguished between “hospital officials” and “military authorities.” (App. Br. at
12.) However, Appellant fails to note that the “hospital officials” involved in case

worked for a civilian mental health center.
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Next, Appellant claims the discussion section of R.C.M. 701(d) “draws a
clear line between ‘military authorities’ and other agencies.” (App. Br. at 13.)
However, Appellant fails to account for the possibility that the reference to “other
governmental agencies” in R.C.M. 701(d)’s discussion refers to non-military
government agencies, which could include numerous federal, state, or local
agencies and organization that may become involved in an investigation or
prosecution. Appellant has failed to show how this discussion excludes military
medical treatment facilities from the term “military authorities” or that the use of
the term “military authorities” in this passage includes only military investigative
authorities.

Here, Appellant has provided no law, regulation, caselaw, or precedent
showing any military appellate court has ever limited “military authorities” under
R.C.M. 701(a)(2)(A) to only trial counsel, military investigative authorities, or a
“prosecution team.” In contrast, Appellant is forced to recognize an AFCCA case,

United States v. Lizana, 2021 CCA LEXIS 19 (A.F. Ct. Crim. App. 25 January

2021) (unpub. op.), where AFCCA held that the Air Force Personnel Center, an
entity that is undoubtedly not a military investigative authority, was a “military
authority” pursuant to R.C.M. 701(a)(2)(A). (See App. Br. at 12.)

However, Appellant then claims this Court’s opinion in United States v.

McPherson, 73 M.J. 393, 395 (C.A.A.F. 2014) “preempted such overreach.” (App.
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Br. at 14.) Yet, Appellant then provides no analysis as to why McPherson does
such a thing.

All told, Appellant has failed to show that AFCCA erred by finding the
military judge did not clearly and indisputably err in finding that medical records
maintained by the 56 MDG at the medical treatment facility located at Luke Air
Force Base were not in the possession, custody and control of military authorities
pursuant to R.C.M. 701(a)(2)(A).

Still, as she did before AFCCA, Appellant seems to argue the trial counsel
did not possess her medical records, either physically or constructive, and,
pursuant to Stellato, neither had the access or legal right to obtain her medical
records. (App. Br. at 16-22.) Appellant is again mistaken.

As to access, prosecutors have a right to obtain medical records through
HIPAA for a valid law enforcement purpose. DoDM 6025.18, 9 3.1.b.(5). DoDM
6025.18, 9 3.1.b.(5), entitled Other Permitted and Required Uses and Disclosures
That May be Made Without Authorization or Opportunity to Object, lists 12
instances where, subject to specific terms and conditions, DoD covered entities
may use or disclose protected health information (PHI) without the individual’s
authorization or opportunity to object. Some of those situations include judicial
and administrative proceedings, law enforcement purposes, specialized

government functions, including certain military services’ personnel activities,

17



when required by law, and in cases involving victims of abuse or neglect. Thus,
independently from the military judge’s order in this case, trial counsel would have
been lawfully entitled to obtain the same records under HIPAA. DoDM 6025.18, 4
4.4(H(1)(b)3).!

As to legal right, while Petitioner has a right to privacy that encompasses her
confidential medical information, that right is not absolute and “must be weighed
against the [G]overnment’s interest in obtaining the records in particular

circumstances.” Inre AL, No. 2022-12, 2022 CCA LEXIS 702, at *14 (A.F. Ct.

Crim. App. 7 December 2022) (unpub. op.) (quoting In re Grand Jury Subpoena,
197 F. Supp. 2d 512, 514 (E.D. Va. 2002) (additional citation omitted)). Here, the
Government has a vested interest in obtaining the victim’s medical records to
satisfy their ongoing discovery obligations. See Stellato, 74 M.J. at 491 (“Full and
timely compliance with discovery obligations is the lifeblood of a fair trial.

Accordingly, parties to courts-martial are admonished to fulfill their discovery

t This section states a DoD covered entity may disclose PHI in compliance with the
relevant requirements of an administrative request, including an administrative
subpoena or summons, a civil or an authorized investigative demand, or similar
process authorized under law, if the information sought is relevant and material to
a legitimate law enforcement inquiry, the request is in writing, specific, and limited
in scope to the extent reasonably practicable in light of the purpose for which the
information is sought, and de-identified information could not reasonably be used.
A government request for evidence “under the control of the Government” based
R.C.M. 703(e)(2) is a process authorized under law, which would allow a MTF to
disclose PHI.
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obligations with the utmost diligence”); see also R.C.M. 701(a) (requiring the
prosecution engage in good faith efforts to obtain requested discovery).

Here, since they made a request, the Accused has a right under R.C.M.
701(a)(2)(B)(1) “to inspect the results and reports of physical or mental
examinations . . .which are in the possession, custody, or control of military
authorities” and are “relevant to defense preparation.” By obtaining the medical
records in the possession of the MTF and determining what is relevant, the
Government is fulfilling their discovery obligations under R.C.M. 701. Such
obligations establish a legal right for the trial counsel to obtain these relevant
records.

Significantly, the military judge did not require the medical records to be
turned over wholesale to the defense. Instead, he crafted a procedure compatible
with R.C.M. 701: trial counsel, who had their own ability under HIPAA to obtain
the medical records for a valid law enforcement purpose, would obtain the medical
records under control of military authorities and review them for relevancy. Only
then would documents relevant to preparation of a defense be provided to the

defense in discovery.
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In sum, Appellant has not demonstrated she is clearly and indisputably
entitled to relief on the basis that the military judge determined her medical records
were under the possession, custody, or control of military authorities.

Accordingly, this Court should deny her claim.

IL
AFCCA DID NOT ERR IN DETERMINING THE
MILITARY JUDGE DID NOT CLEARLY AND
INDISPUTABLY ERR IN DETERMINING
APPELLANT DID NOT HAVE STANDING TO
CONTEST A DISCOVERY ISSUE AT TRIAL.

Standard of Review

The standard of review for this issue is the same as that in Issue .
Law

AFCCA’s opinion in this case regarding Appellant’s standing issue relied on
its previous decision in In re HK, 2021 CCA LEXIS 535 (A.F. Ct. Crim. App.
2021) (unpub. op.). There, where a victim sought to be heard at the trial level
regarding her right to proceedings free from unreasonable delay, AFCCA provided
a history of Article 6b and a victim’s right to be heard at the trial level. AFCCA
noted that Article 6b, as originally enacted, defined eight substantive rights for
victims of crimes under the UCMJ, including the right to be reasonably protected
from an accused, the right to notice of certain events, and the right to be treated

with fairness and respect for his or her dignity and privacy. Article 6b(a), UCMJ,
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10 U.S.C. § 806b. Another, the right to be reasonably heard at certain proceedings,
entitles a victim to be reasonably heard at: (1) pretrial confinement hearings; (2)
sentencing hearings; and (3) clemency and parole hearings. 1d. AFCCA also
noted that, separate from Article 6b, victims had the right to be heard at courts-
martial with respect to matters as specifically permitted by other authorities, such
as Mil. R. Evid. 412 and Mil. R. Evid. 513. In re HK, at *6.

However, AFCAA noted that original Article 6b did not include any
enforcement mechanism related to alleged violations of these rights. In 2015,
Congress added an enforcement mechanism to the article, granting victims the
ability to petition a Court of Criminal Appeals for a writ of mandamus in the event
of an alleged violation of any of the eight rights set out in the act, as well as for
alleged violations of Mil. R. Evid. 412 and Mil. R. Evid. 513. Id. (citations
omitted). Most recently, in 2021, victims were given the right to notice of certain
post-trial motions, filings, and hearings.

Still, as AFCCA noted in In re HK, “In spite of the frequent amendments of
Article 6b, UCMJ, what has not changed is its overall structure with respect to
victim rights. The article sets out the eight rights, one of which is the right to be
heard. But this right to be heard only extends to hearings related to an accused's
sentencing and pre- and post-trial confinement. The article further permits a victim

to seek a petition for extraordinary relief from a Court of Criminal Appeals for
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violations of those eight rights in addition to violations of various other rules.
Nowhere in Article 6b, UCMJ, are victims granted the right to be heard by a trial
judge on any matter other than an accused's sentence or confinement; instead, the
enforcement of victims' rights is sought through petitions to appellate courts.” 1d,
at *7.

In In re HK, the Petitioner, as Appellant does here, argued she had a right to
be heard on other grounds at the trial level based on the Crime Victims' Rights Act
(CVRA), 18 U.S.C. § 3771. The Petitioner asserted, as Appellant does here, that
Article 6b was derived from the CVRA, which was passed in 2004 and addresses
victim rights in federal courts. However, while AFCCA noted the “textual
similarities between the CVRA and Article 6b,” the court noted that the CVRA,
unlike Article 6b, explicitly called for alleged violations of victims' rights to be
raised before, and decided by, the district court in which the defendant is being
prosecuted. Id., citing 18 U.S.C. § 3771(d)(3). Inthe CVRA, a victim to whom
the CVRA applies may then seek a writ of mandamus from the relevant court of
appeals only upon an adverse ruling at the district court.

In denying that Petitioner’s attempt to derive an Article 6b right to be heard
at the trial level from the CVRA, AFCCA reasoned, “If Congress did in fact use
the CVRA as a template in crafting Article 6b, UCMJ, the absence in the latter of a

requirement for the trial court to first hear matters of alleged victim-right violations
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tells us Congress likely considered—and rejected—applying the CVRA's trial-
level enforcement mechanism to the military.” Id. at *8-9. AFCCA concluded,
“Our role . . . is not to try and divine either why Congress declined to legislatively
entitle victims in the military justice system to be heard by trial judges on alleged
violations of any of the eight rights in Article 6b, UCMJ, or why the article only
specifically entitles victims to be heard at confinement- and sentence-related
hearings. Instead, our role is to apply Article 6b, UCMJ, as Congress enacted it,
and that article includes no provision requiring a victim be granted the opportunity
to be heard at the trial level regarding his or her right to proceedings free from
unreasonable delay.” Id. at *9; see also In re VM, 2023 CCA LEXIS 290 (A.F. Ct.
Crim. App. 2023) (unpub. op.).

Analysis

Here, Appellant argues the military judge erred by finding she did not have
standing to be heard at trial on the discovery of her military records. Appellant is
incorrect.

First, Appellant again claims R.C.M. 703(g)(3) applies to her medical
records and that R.C.M. 703(g)(3) grants her standing to address the trial court.
However, as shown in Issue I above, R.C.M. 703 does not apply to the records at
issue. Thus, the issue of whether or not R.C.M. 703(g)(3) grants a victim standing

to be heard at the trial court is not germane for this Honorable Court to review.
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Next, Appellant presents the same argument as the Petitioner in In re HK,
namely that since the CVRA includes a victim’s right to be heard at the trial level,
this Court should intuit that Congress intended that provision to apply to Article 6
as well. Appellant is incorrect.

Here, the CVRA, which includes a victim’s right to be heard at the district
court, predates Article 6b, which does not contain such a provision. As reasoned
by AFCCA in In re HK, if Congress had meant for this provision in the CVRA to
carry over into Article 6b, it would have specifically included that provision in
Article 6b. However, it did not. While Article 6b has a section entitled
Enforcement by Court of Criminal Appeals at Article 6b(e), there is no similar
section involving enforcement by either a military judge or a court-martial.

Considering the lack of such a provision in Article 6b, as well as AFCCA’s
denying similar Article 6b standing claims, the military judge’s decision to not
grant the victim standing at the trial level does not rise to the level of a “judicial
usurpation of power.” Labella, 15 M.J. at 229. Furthermore, there is no military
case that affords victims standing to be heard at the trial level on discovery issues.

Amicus cites several federal cases where courts have recognized victim or
third party standing. (Am. Br. at 19-20.) But standing in federal courts requires
the alleged injury suffered by the party seeking standing to be “redressable.” See

e.g. California v. Texas, 141 S. Ct. 2104, 2115 (2021). As discussed above, unlike
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the district court under the CVRA, the court-martial itself has no authority to
redress or provide a remedy to a victim for violations of their enumerated Article
6b rights. Congress decided to give the authority for “enforcement” of those
Article 6b rights exclusively to the Courts of Criminal Appeals. It follows that a
victim has standing before the Court of Criminal Appeals, not at the court-martial.

Thus, unlike the third party in the In re Grand Jury Proceedings, 450 F.2d 199, 300

(3d Cir. 1971) case cited by Amicus, it is not as if the trial court “is the only time
[victims at courts-martial] may have the opportunity to vindicate” their Article 6b

rights. (Am. Br. at 19.)

Notably, even though the military judge found Appellant had no standing to
be heard regarding the discovery issue, the military judge still treated Appellant
with fairness, dignity and respect, and also respected her privacy. Here, the
military judge did not order all of Appellant’s medical records discovered to the
defense. Instead, he only ordered discovery to the defense of those medical
records that were relevant. The military judge also issued a protective order over
Appellant’s medical records, which provided Appellant with a number of fair
protections that protected her privacy and dignity. These robust protections
alleviate many of Appellant’s privacy concerns mentioned within her brief.

Furthermore, if any of the victim’s medical records become
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exhibits at trial, the military judge could seal the records in accordance with RCM

1103A.

In sum, the military judge did not clearly and indisputably err when he
determined Appellant did not have standing to contest a discovery issue at trial,
and AFCCA did not err in making such a finding. Accordingly, this Court
should deny Appellant’s claim.

118
AFCCA USED THE CORRECT STANDARD OF
REVIEW WHEN REVIEWING APPELLANT’S
WRIT OF MANDAMUS.

Standard of Review, Law and Analysis

The standard of review for granting a writ of mandamus is discussed in Issue
I above. AFCCA employed this proper standard when reviewing Appellant’s
request for writ of mandamus.

However, Appellant claims AFCCA erred, arguing that “Article 6b is
analogous to the Crime Victims’ Relief Act” (CVRA) and that “ordinary standards
of appellate review should apply.” (App. Br. at 39.) Appellant is incorrect.

In enacting the enforcement provision in Article 6b(e), Congress expressly
provided “writ of mandamus” as the available remedy. In turn, the threshold
requirements for a writ of mandamus are well established in both military and

civilian courts. See Hasan, 71 M.J. at 418 (citing Cheney, 542 U.S. at 380-81).
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According to Supreme Court precedent, where Congress uses a legal term of art,
“it presumably knows and adopts” the judicial interpretation of the term.

Morissette v. United States, 342 U.S. 246, 263 (1952). Consistent with this

principle, military courts have applied the “clear and indisputable” right standard
to petitions filed under Article 6b(e). See, e.g., Inre A.H., 79 M.J. 672, 673 (C.G.
Ct. Crim. App. 2019) (petitioner failed to show a “clear and indisputable right”); In
re Ke, Misc. Dkt. No. 2021-06, 2021 CCA LEXIS 593, at *6 (A.F. Ct. Crim. App.

10 September 2021) (unpub. op.) (finding the same). See also AG v. Hargis, 77

M.J. 501, 504 (Army Ct. Crim. App. 2017) (applying the three-part Cheney test).
Cited in its opinion to this case, AFCCA analyzed this issue earlier this year
inInre KK, M.J. | Misc. Dkt. No. 2022-13, 2023 CCA LEXIS 31, at *10
(A.F. Ct. Crim. App. 24 Jan. 2023). There, AFCCA noted that the CVRA,
originally passed in 2004, permits a victim to seek enforcement of his or her rights
in the federal district court in which the relevant case is being prosecuted, and, if
denied relief, he or she may petition the court of appeals for a writ of mandamus.
However, when Article 6b, UCMJ, was enacted to extend victims' rights to victims
of offenses under the UCMJ in 2013, it did not include any sort of enforcement
provision. Id. (citations omitted). After the CVRA's passage, a split of opinion
developed in the federal circuits over what standard of review applied in

mandamus petitions brought under the CVRA. Eventually, in May 2015, Congress
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amended the CVRA by adding the following language, “In deciding such
application, the court of appeals shall apply ordinary standards of appellate
review.” See 18 U.S.C. § 3771(d)(3).

Six months later, in November 2015, Congress amended Article 6b, UCMJ,
adding its own enforcement mechanism that granted victims the ability to petition
a Court of Criminal Appeals for a writ of mandamus in the event of an alleged
violation of any of the eight rights set out in the act, as well as for alleged
violations of Mil. R. Evid. 412 and Mil. R. Evid. 513. See NDAA for Fiscal Year
2015, Pub. L. No. 113-291 § 535, 128 Stat. 3292 (2014).

However, in contrast to the CVRA provision, the Article 6b, UCMJ,
provision did not include an avenue for a petitioner to first raise the matter to the
trial court. Also in contrast to the CVRA provision, Article 6b, UCMJ, included
no indication that “ordinary standards of appellate review” were intended to
supplant the traditional extraordinary relief standard.

Based on this analysis, AFCCA held, “The fact this language was not
included in the Article 6b, UCMJ, amendments just months after it was added to
the CVRA is an indication Congress has provided different standards of review for
mandamus petitions brought under the two laws.” AFCCA continued, “Congress
has specified that a victim may seek a ‘writ of mandamus’ from the Courts of

Criminal Appeals under Article 6b(e), UCMIJ. Giving effect to the plain meaning
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of the words of the statute and the longstanding standard for a petitioner to secure
mandamus relief, we conclude Petitioner bears the burden to meet the traditional
mandamus standard as set out in Hasan, 71 M.J. at 418, and not the abuse of
discretion standard which Petitioner encourages us to adopt.” In re KK, *10.
AFCCA applied that holding in this case.

Still, Appellant asserts error by claiming the “writ of mandamus in Article
6b(e) is commensurable to the CVRA” and is “unique and divorced from the
traditional mandamus." (App. Br. at 43.) However, Appellant can point to no
authority to show any indication on the part of Congress that it intended its very
specific and clarifying language within the CVRA regarding review standards to be
incorporated into the review standards of Article 6(b), especially considering
Congress amended Article 6b affer it added the questioned language into the
CVRA.

Adding further credence to this point is the CVRA’s inclusion of a expedited
review process for writs of mandamus filed under that rule. There, a court of
appeals ““shall take up and decide” a writ of mandamus filed pursuant to the CVRA
“within 72 hours after the petition has been filed.” 18 U.S.C. § 3771(d)(3). Thus,
while the writ has an ordinary standard of review, it must be handled in a very

short period of time.
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However, Article 6b contains no such expeditious review requirement, other
than saying that “to the extent practicable” a victim petition for mandamus “shall
have priority over all proceedings before the Court of Criminal Appeals.” Article
6b(e)(3)(B). Thus, when a victim files a petition and is granted a stay of the
proceedings, the matter has the practical effect of delaying a court-martial for
months. This case, for instance, has been delayed for over four months.
Considering the lack of a strict time limits for resolution of such litigation in
Article 6b, it follows that Congress intended military appellate courts to use the
very high standard of review for granting extraordinary relief such as a writ of
mandamus. Applying such a high standard of review encourages petitioners to
limit filing interlocutory appeals, which will result in lengthy delays, to only those
circumstances where the trial error was so egregiously incorrect that the strict
mandamus standard can be met.Put simply, there is no reason for this Court to
assume that Congress intended a different standard of review under Article 6b than
what is ordinarily required for a writ of mandamus. Accordingly, this Court
should find no error in AFCCA’s utilization of the long-established standard to

prevail on a mandamus writ.
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IV.
AFCCA USED THE CORRECT STANDARD OF
REVIEW WHEN REVIEWING APPELLANT’S
WRIT OF MANDAMUS.

Standard of Review, Law and Analysis

The standard of review for granting a writ of mandamus is discussed in Issue
[ above. As a threshold matter, this case came to this Court through Article
67(a)(2), rather than Article 6b. Even if, arguably Article 6b required some level
of review other than traditional mandamus standards, that standard would not
apply to this Court’s granting of a writ of mandamus. This Court has already said
that it does not have jurisdiction under Article 6b to review victims petitions.

M.W. v. United States, No. 23-0104/AF, M.J. (C.A.AF. 13 July 2023).

Although this Court has jurisdiction under Article 67(a)(2) to review this case, its
authority for this Court to grant a writ of mandamus would come through the All

Writs Act, 28 U.S.C. § 1651 (2018). See Kastenberg, 72 M.J. at 367. Under such

circumstances, traditional standards of mandamus would apply. Hasan, 71 M.J. at
418.

Appellant seeks a writ of mandamus from this Court using the same
arguments that proved unpersuasive at AFCCA. They should meet a similar fate

before this Honorable Court.
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Here, Appellant claims the military judge “abused his discretion and
committed legal error” by concluding Appellant’s medical records were in the
possession, custody, or control of military authorities and that he “exceeded his
authority” in issuing an order to the medical group for those records. (App. Br.
at 48.) Appellant cannot demonstrate a “clear and indisputable right” to a writ
because her argument is without basis in law. Cheney, 542 U.S. at 380-81. The
military judge predicated his ruling on the correct facts and law. Applying the
governing rule and binding case law, the military judge ordered a limited swath
of medical records be produced to trial counsel so that trial counsel could
disclose only those records that were “subject to disclosure and relevant to the
defense’s preparation.” (Cert., Attachment I at 113.) Therefore, the military
judge’s decision did not amount to “gross error,” let alone a “judicial
usurpation of power.” Labella, 15 M.J. at 229. Therefore, the issuance of the
writ is not clear and indisputable.

CONCLUSION

WHEREFORE, this Honorable Court should find that AFCCA did not err
in finding Appellant failed demonstrate she was clearly and indisputably entitled to
relief regarding the discovery of her medical records as the Appellant has failed to
show the military judge clearly and indisputably erred when he determined

Appellant’s medical records were in the possession, custody, and control of
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military authorities in accordance with R.C.M. 701(a)(2)(A)(1), and when he
determined Appellant did not have standing to contest a discovery issue at trial.
Additionally, AFCCA used the correct standard of review in its opinion of this
case and, as Appellant has failed to show clear and indisputable proof that either
the military judge or AFCCA erred in deciding the issues of this case, a writ of

mandamus is not necessary or appropriate in this case.
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2022 CCA LEXIS 702, *2

On 27 June 2022, the MTF records custodian
responded to assistant trial counsel's request and
provided 575 pages of medical records, including 42
pages of [*3] FAP records.

On 21 September 2022, trial defense counsel filed a
motion to compel production of, inter alia, "[a]ll of
[Petitioner]'s medical records maintained by [Petitioner]'
s unit," as well as mental health records.

On 2 October 2022, the Government submitted its
response to the motion to compel, wherein trial counsel
stated the Government had obtained Petitioner's
"medical file from 1 November 2017 (earliest date of
specifications) through 16 May 2020 (3 months following
last alleged specification)." Trial counsel further stated
the Government was preparing a redacted copy of the
records for review by Petitioner's victims' counsel and,
"if necessary," in camera review by the military judge.
Trial counsel intended to leave unredacted those
portions of the records relating to injuries to Petitioner's
wrist allegedly caused by the Accused, "materials
relating to consultations in which abuse is alleged," and
"sufficient information to identify dates and locations of
instances that [Petitioner] otherwise received medical
consultations."

On 4 October 2022, the military judge held a hearing on
the motion to compel. At the hearing, trial counsel
restated that the Government was in possession [*4] of
Petitioner's medical records, to include FAP records,
and trial counsel had reviewed both sets of records.
Trial counsel told the military judge that portions of
Petitioner's medical records were "relevant" to the
Defense's discovery request. According to a subsequent
declaration by Major (Maj) DC, the detailed special trial
counsel representing the Government at the hearing,
Petitioner asserted through her counsel that the FAP
records contained materials privileged under Military
Rule of Evidence (Mil. R. Evid.) 513. According to Maj
DC, Petitioner did not assert the non-FAP medical
records contained Mil. R. Evid. 513 material, or that any
of the records contained material privileged under Mil.
R. Evid. 514. Petitioner's counsel requested the military
judge conduct an in camera review of the records to
determine their relevance.

On 11 October 2022, the military judge issued a written
ruling ordering the Government to provide all 575 pages
of Petitioner's medical records to the Defense, without in
camera review. The military judge explained:

Government counsel
motions hearing that

acknowledged during the
portions of the medical

records are relevant in response to the defense
discovery request and the [G]overnment had no
objection to turning the records over[*5] to
defense counsel.

This court finds that the defense counsel has met
their burden to show the information sought exists
and is material to the preparation of the defense.
[Petitioner's] counsel has requested that the Court
review the medical records and FAP records in
camera to determine relevancy. However, here,
where the [G]Jovernment has reviewed the records,
acknowledged the material is relevant, and has had
the full benefit of reviewing the material, this Court
finds that the [D]efense should not be denied the
same opportunity of access. . ..

Wherefore, the Defense Motion to Compel
Discovery is GRANTED. The [G]overnment shall
turn over [Petitioner's] medical records and the FAP
records in their position [sic]. Before doing so, | am
instructing the [Glovernment to redact the
appropriate personally identifiable information in the
records

The military judge denied a request by Petitioner's
counsel to file a motion for reconsideration. In
subsequent communications, the military judge clarified
that the Prosecution was to turn over all of Petitioner's
FAP records currently in its possession, and that the
military judge would not perform an in camera review.

On 12 October [*6] 2022, Petitioner's counsel moved
the trial court for a stay of proceedings and a protective
order. On 13 October 2022, the military judge denied
the motion to stay proceedings, but issued a protective
order limiting the disclosure of the records in question to
the Prosecution, defense counsel, expert consultants,
Petitioner, and Petitioner's counsel. Eight days later,
Petitioner filed the request for this court to issue a stay
of proceedings and a writ of mandamus.

In addition to the stay of proceedings, which we
previously granted, Petitioner has requested this court
(1) vacate the military judge's ruling with respect to the
21 September 2022 defense motion to compel
discovery; and (2) order the copies of the subject
medical and FAP records be destroyed or, in the
alternative, order the military judge to conduct in camera
review "that will apply the standards of relevance and
afford protections of Mil. R. Evid. 513 and [Mil. R. Evid.]
514."
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