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ISSUES PRESENTED

. DID THE MILITARY JUDGE ERR WHEN HE
DETERMINED THAT H.V.Z'S DOD HEALTH RECORD
WAS IN THE POSSESSION, CUSTODY, OR CONTROL OF
MILITARY AUTHORITIES PURSUANT TO R.C.M.
701(a)(2)(A) AND R.C.M. 701(a)(2)(B)?

II. DID THE MILITARY JUDGE ERR WHEN HE DID NOT
CONSIDER H.V.Z’S WRITTEN OBJECTION TO
PRODUCTION OF HER DOD HEALTH RECORD AS HE
FOUND SHE DID NOT HAVE STANDING NOR A RIGHT
TO BE HEARD?

IIlI. WHETHER H.V.Z. MUST SHOW THE MILITARY
JUDGE CLEARLY AND INDISPUTABLY ERRED FOR
WRIT TO ISSUE UNDER ARTICLE 6b(e) U.C.M.]. OR
SHALL ORDINARY STANDARDS OF APPELLATE
REVIEW APPLY?

IV. WHETHER THIS COURT SHOULD ISSUE A WRIT OF
MANDAMUS?

STATEMENT OF STATUTORY JURISDICTION
On 11 September 2023, the Department of the Air Force’s Judge Advocate
General, Lt Gen Charles Plummer certified this case for review pursuant to Article
67(a)(2) seeking review of H.V.Z.'s Petition Under Article 6b for Relief in the Form
of a Writ of Mandamus.
STATEMENT OF THE CASE
On 11 May 2023, the detailed Military Judge issue a court order to 56t

Medical Group to turn over to Government counsel all medical records



maintained at their location, redacting or withholding confidential
communications with mental health providers. Attachment I to Cert. at 118.
Government counsel is to then review all records and turn over to Defense those
deemed relevant. Attachment I to Cert. at 113. The Military Judge found “the
content of the records from the date of the first charged offenses, that is 19
January 2020 through present day is relevant to defense preparation,” but
ordered production of all records “maintained at the 56th Medical Group, or any
subordinate clinic,” regardless of date, relevance, and despite Victims’ Counsel
highlighted the records contained information protected from disclosure under
Health Insurance Portability and Accountability Act of 1996 (H.I.P.A.A.) and
potentially Military Rules of Evidence (M.R.E.) 513 and 514. Id.; 42 U.S.C. §§
1320d through 1320d-8 (implemented in 45 C.F.R. §§ 164.500-534)(hereinafter
“H.ILP.A.A.”") There are no other actions pending before any other court. The
Military Judge refused to acknowledge H.V.Z.’s objection to production of her
DoD Health Record? as he denied “standing.”

STATEMENT OF FACTS

On 10 January 2023, the Commander, Air Education and Training

1 The DoD Health Record is “the primary record of medical, dental, and mental healthcare documentation,
regardless of medium, for individuals receiving care in the [military health system].” DHA-PM 6025.02 DoD Health
Record Lifecycle Management, Volume 1: General Principles, Custody and Control, and Inpatient Records at 14 (Nov.
23,2021)

2



Command, referred one Charge and two Specifications of sexual assault, in
violation of Article 120, U.C.M.]., one Charge and two Specifications of domestic
violence, in violation of Article 128b, U.C.M.]., and one Charge and two
Specifications of wrongful use of a controlled substance, in violation of Article
112a, U.C.M.]., in United States v. TSgt Michael K. Fewell. Attachment to Cert. at
37-38. On 28 April 2023, TSgt Fewell’s (Accused) Defense counsel filed a motion
to compel discovery of H.V.Z.'s medical and Family Advocacy Program (FAP)2
records. Id.at 41. Defense relayed “[b]ecause long-term medical conditions that
could affect perception and memory may have been addressed in previous
earlier appointments that may not have been followed up on or disclosed in
subsequent appointments, it is necessary to evaluate the entirety of the record
that exists within military possession.” Id. at 52. On 4 May 2022, the
Government filed its response. Id. at 107. Trial counsel (hereinafter “T.C.”)
concurred Defense had not met its burden and there was no basis to believe a

majority of the records existed, but argued that an “appropriate, neutral, and

2 DoD Instruction 6400.01 promulgates the Family Advocacy Program, among other things, the program
“[p]rovide[s] trauma-informed assessment, rehabilitation, and treatment to persons who are involved in alleged
incidents of child abuse and neglect, domestic abuse, and problematic sexual behavior in children and youth who
are eligible to receive treatment at a military treatment facility.” DoDI 6400.01 para 1.2c., Family Advocacy
Program, May 1, 2019. The Military Health System provides treatment for the Family Advocacy Program; thus
those records are often part of an individual’s medical records.

3



detached attorney”3 should review FAP records from the charged timeframe for
relevant information. Id. at 110. No party requested oral argument.

H.V.Z. responded asserting, through counsel, violation of her rights
under H.I.LP.A.A. and Article 6b, U.C.M.],, if the Government obtained the DoD
Health Record without the required showing under Rule for Court-Martial
(R.C.M.) 703 and H.I.P.A.A.. Id. at 95-105. If the Military Judge ordered
production of the records, H.V.Z. requested the Military Judge conduct in
camera review to determine whether they are relevant and necessary under
R.C.M. 703. Id. at 105.

The Military Judge issued his ruling on 11 May 2023. Attachment I to Cert.
at 118-119. The ruling noted dismissal of H.V.Z.’s response due to lack of
standing. Id. at 113. The Military Judge concluded: “the defense is entitled to
discovery of the named victim’s medical records and non-privileged mental
health records relevant to the charged offenses that are maintained by the

medical treatment facility located at Luke Air Force Base.” 1d. at 115. The

3 It is unclear what authority contemplates an attorney not detailed to or appearing at the court-martial
performing this function. In fact, the Fourth Circuit overruled a District Court’s refusal to enjoin the US
Government from using a filter team to review privileged documents as, “use of the Filter Team is improper for
several reasons, including that, inter alia, the Team's creation inappropriately assigned judicial functions to the
executive branch.” United States v. Under Seal, 942 F.3d 159, 164 (4th Cir. 2019). The opinion goes on to say, “a
court simply cannot delegate its responsibility to decide privilege issues to another government branch.” Id. at 177.
Military Judges engaging in judicial functions should not delegate their responsibility or encourage such
extrajudicial practice. Moreover, it remains unclear how the documents reviewed by an “appropriate, neutral, and
detached [from the court-martial]” attorney are inserted into the Record for preservation on appeal. Even if all
documents are in the Record, the actions of this attorney would be subject to no appellate review.

4



Military Judge ordered TC to, “identify what medical records, nonprivileged
mental health records, and nonprivileged Family Advocacy records of the named
victim are within the possession, custody, or control of military authorities,
located at Luke Air Force Base, including those generated before, during, and
after the charged timeframes” and, if trial counsel determines them relevant,
“discover such information to the Defense.” 1d. at 116.

The A.F.C.C.A. denied H.V.Z.’s writ petition based on the high standard of
review relying on 1) the plain meaning of R.C.M. 701(a)(2)(A), and 2) the test laid
out by this Court in United States v. Stellato, 74 M.]. 473, 484-85 (C.A.A.F. 2015). In
re HV.Z., No. 2023-03, 2023 CCA LEXIS 292, at *15-16 (A.F. Ct. Crim. App. 2023)
(unpub. op.). Specifically, with respect to R.C.M. 701(a)(2)(A), the A.F.C.C.A. found
“medical records maintained by the [local military treatment facility] would seem
to fall within the plain meaning of ‘papers, documents, [and] data . .. within the
possession, custody, and control of military authorities’. .. and the military judge
did not clearly and obviously err in reaching that conclusion.” Id. Likewise,
regarding the Stellato standard, the A.F.C.C.A. found that “at least arguably, in the
instant case trial counsel would have had knowledge, access, and a legal right to
obtain Petitioners medical records . ..” simply because the records were housed at
the local military treatment facility (hereinafter “M.T.F.”). Id. (emphasis added)

On 16 May 2023, H.V.Z. filed the Petition for Writ of Mandamus for which

5



she now seeks review. The Government and Real Party in Interest responded to
H.V.Z.’s Petition on 8 June 2023, and H.V.Z. replied on 15 June 2023. The
AF.C.C.A. issued its opinion on 14 July 2023. Under Article 67(a)(2), U.C.M.],,
The Judge Advocate General of the Air Force certified the issues in this case for
this Court’s review on 11 September 2023.

Beginning in approximately 2004, H.V.Z. was the dependent of Navy
member. Id. at 44. H.V.Z. divorced the Navy member and began a relationship
with TSgt Fewell in 2014. 1d. at 40. H.V.Z. and TSgt Fewell married in 2016. Id.
All charged offenses occurred during her relationship with TSgt Fewell, between 1
January 2020 and 31 March 2021. Id. at 37-38. H.V.Z. and TSgt Fewell divorced
on 2 November 2021.

“The 56th Medical Group, located near Phoenix, is an outpatient only
Medical Treatment Facility (M.T.F.).” 56th Med. Grp. Public homepage, (Aug. 11,
2023, 2:37 PM) https://www.luke_af.mil/Units/56th-Medical-Group/. Itis a
component of the Defense Health Agency providing health care services and has
no law enforcement function. Id.

Currently, there are no medical personnel at the 56th Medical Group
providing H.V.Z. medical treatment or with a need to access her health record. As
H.V.Z.is a civilian, the 56th Medical Group is not in any position of authority over

her.



STANDARD OF REVIEW

"Because this issue involves a legal determination of the meaning of in the
possession of [military authorities], we review it de novo.” United States v.
Santiago, 46 F.3d 885, 893 (9th Cir. 1995) (internal citations omitted); see also
LRM v. Kastenberg, 72 M.]. 364, 369 (C.A.A.F. 2013) (“Construction of a military
rule of evidence, as well as the interpretation of statutes, the U.C.M.]., and the
R.C.M,, are questions of law reviewed de novo.”).

The question of what standard of review applies for a writ of mandamus
under Article 6b, U.C.M.]. is the third certified issue in this case. There are two
possible conclusions: The Crime Victims’ Rights Act (hereinafter “C.V.R.A.”)
requires Federal Courts of Appeals to “apply ordinary standards of appellate
review.” 18 U.S.C. § 3771(d)(3). Namely, appellate courts applying the C.V.R.A.
“must issue the writ whenever we find that the district court's order reflects an
abuse of discretion or legal error.” Kenna v. United States Dist. Court, 435 F.3d
1011, 1017 (9th Cir. 2006); see also In re Stewart, 552 F.3d 1285, 1288-89 (11th
Cir. 2008) (issuing a writ of mandamus pursuant to the C.V.R.A. without
demanding a showing of clear and indisputable grounds for relief). Whereas,
under the All Writs Act, “to prevail on a petition for a writ of mandamus, the
petitioner must show that: (1) there is no other adequate means to attain relief;

(2) the right to issuance of the writ is clear and indisputable; and (3) the issuance

7



of the writ is appropriate under the circumstances.” Hasan v. Gross, 71 M.]. 416,
418 (C.A.A.F. 2012)(internal quotations omitted). For a full discussion on the
applicable standard of review in this petition, see section III below.
SUMMARY OF ARGUMENT

The Military Judge erred by applying the disclosure rules of R.C.M.
701(a)(2)(A) and R.C.M. 701(a)(2)(B) to H.V.Z.’s DoD Health Record instead of the
production rules of R.C.M. 703(g)(3)(C)(ii) and R.C.M. 703(g)(3)(G). Specifically,
he erroneously determined such medical records—which neither party has
proffered even exist, which trial counsel has never reviewed, and which trial
counsel does not plan to use for its case-in-chief—are in the possession, custody,
or control of military authorities. However, the term “military authorities” is a
term of art that clearly and indisputably means “military investigative
authorities.” Moreover, the Military Judge misapplied this Court’s opinion in
Stellato stretching the doctrine of “constructive possession” beyond the strictures
of the plain text of rules creating absurd and dangerous precedent that would
render all medical records housed at M.T.F.s (including any factfinders’ medical
records) susceptible to discovery under R.C.M. 701(a)(2)(A), (B). In sum, military
authorities did not have possession, custody, nor control of H.V.Z.'s DoD Health
Record, meaning they had no knowledge of nor access to the records, nor did they

have a legal right to the record (aside from requesting that right through
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subpoena).

The Military Judge erred in finding H.V.Z. lacked standing to object to the
discovery of her own medical records. R.C.M. 703(g)(3) clearly affords crime
victims the right to object and move for relief to the disclosure of medical records,
but even if it did not, H.V.Z.’s statutory and constitutional rights to privacy are
meaningless if she cannot seek redress at trial.

Writ petitioners are not required to show clear and indisputable error for
appellate courts to issue a writ of mandamus. As a starting point, legal questions
within a writ of mandamus are, and always should be, reviewed de novo—as this
Court demonstrated in LRM v. Kastenberg, 72 M.]. 364, 369 (C.A.A.F. 2013).
Moreover, the high standard of review associated with petitions under the All
Writs Act is inapplicable because Congress issued a specific, independent grant of
jurisdiction under Article 6b(e) for victims to seek relief. In this sense, Article 6b,
U.C.M.]. acts precisely like its federal counterpart, the C.V.R.A. (18 U.S.C. §
3771(d)(3)), which applies ordinary standards of appellate review.

Finally, this Court should issue a writ of mandamus to H.V.Z. because she
was denied due process under Article 6b, U.C.M.]. and R.C.M. 703(g)(3)(C)(ii), and
a contrary holding would lead to an absurd, potentially dangerous precedent. The
Military Judge ordered her private DoD Health Record to be discovered and

examined simply because it was housed at the M.T.F. as opposed to a civilian
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provider. The Military Judge refused to afford H.V.Z. the right to be heard on this
question of her own medical records despite R.C.M. 703(g)(3)(C)(ii) clearly
contemplating this exact scenario. Finally, denying relief in this instance sets an
untenable precedent. Any trial litigators could ostensibly secure any M.T.F.
records for any individual—including but not limited to: opposing counsel, the
accused, the military judge, and the panel members all without standing to object.
For these reasons, as described in detail below, this Court should issue relief to
H.V.Z. in the form of a writ of mandamus.

ARGUMENT

. THE MILITARY JUDGE ERRED IN DETERMINING
H.V.Z'S DOD HEALTH RECORD WAS IN THE
POSSESSION, CUSTODY, OR CONTROL OF MILITARY
AUTHORITIES PURSUANT TO R.C.M. 701(a)(2)(A) AND
R.C.M. 701(a)(2)(B).

The Military Judge erred by applying R.C.M. 701(a)(2)(A) to H.V.Z’s DOD
Health Record because a) the M.T.F.s are not a “military authorities,” b) the actual
military authorities do not have constructive possession, custody, or control of
H.V.Z.s DOD Health record, and c) applying R.C.M. 701(a)(2) to DoD Health
Record housed at an M.T.F. leads to an absurd result. _

a. M.T.F.s are not “military authorities.”

The A.F.C.C.A. denied H.V.Z.'s writ petition based, in part, on the conclusion

that “medical records maintained by the 56 MDG would seem to fall within the
10



plain meaning of ... military authorities....” In re HVZ, 2023 CCA LEXIS 292, at
*16. This is legal error that should be reviewed de novo, but also constitutes clear
and indisputable error.

R.C.M. 701(a)(2)(A) states, “the Government shall permit the defense to
inspect any books, papers, documents, data. .. or copies of portions of these
items, if the item is in the possession, custody, or control of military
authorities.” (emphasis added). “[M]ilitary authorities” is a term of art
specifically referring to “the prosecution team.” Stellato at 484;* see also United
States v. Brazel, 102 F.3d 1120, 1150 (11th Cir. 1997) (refusing to interpret the
concept of “government possession” broadly because “[b]inding precedent has
construed the term ‘government’ in Rule 16(a)(1)° to refer to the ‘defendant's
adversary, the prosecution...” as opposed to the federal government writ large.).
As a matter of exegesis, “[u]nless ambiguous, the plain language of a statute will
control unless it leads to an absurd result.” United States v. King, 71 M.]. 50, 52
(C.A.AF. 2012) (citation omitted). However, “[w]hether the statutory language is

ambiguous is determined ‘by reference to the language itself, the specific context

4+ While Stellato makes certain allowances for constructive possession, its position on who
“military authorities” are is clear: they are prosecutors (regardless of whether they possess the
evidence physically or constructively). More on why the prosecution team does not
constructively possess medical records at M.T.F.s below.

5 Fed. R. Crim. P. 16(a)(1) is the federal civilian counterpart to R.C.M. 701(a)(2)(A).
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in which that language is used, and the broader context of the statute as a whole.””
United States v. McPherson, 73 M.]. 393, 395 (C.A.A.F. 2014) (quoting Robinson v.
Shell 0il Co., 519 U.S. 337, 341 (1997)). Accordingly, under R.C.M. 701(a)(2)(A),
the meaning of military authorities is plain: “trial counsel ... ha[s] a duty to seek
out and examine the [records] in the possession of military investigative
authorities,” not medical providers. See United States v. Simmons, 38 M.]. 376, 381
(C.A.A'F. 1993) (emphasis added); see also United States v. Harrow, 62 M.]. 649,
661 (A.F. Ct. Crim. App. 2006) (distinguishing hospital officials from military
authorities—"“The military judge asked her why she wanted hospital officials to
notify military authorities.”).t

In discussing trial counsel’s disclosure obligations for exculpatory evidence,

6 The frequency with which military appellate courts employ the term “military authorities” to
describe law enforcement is also telling when considering the plain meaning of the text. E.g.
United States v. Martinez, 2022 CCA LEXIS 324, at *5 (A.F. Ct. Crim. App. 31 May 2022) (unpub.
op.) (“...she reported to civilian law enforcement that Appellant had assaulted her, and
military authorities were subsequently notified . ..."”); United States v. Piatti, 2014 CCA LEXIS 21,
at *3 (N-M Ct. Crim. App. Jan. 23, 2014) (“Although the local authorities un-cuffed the appellant
upon turnover, the military authorities promptly handcuffed him again ... .."”); United States v.
Hampton, 2015 CCA LEXIS 188, at *3 (A. Ct. Crim. App. 17 April 2015) (“Appellant lived in
Florida until she was arrested ... and turned over to military authorities.”); United States v.
Carter, 1985 CMR LEXIS 3051, at *3 (N-M.C.M.R. 25 November 1985) (“Appellee was charged
by military authorities on 15 March 1985.”); United States v. Snyder, 2020 CCA LEXIS 117, at *4
(A.F. Ct. Crim. App. 15 April 2020) (“Appellant was convicted on the basis of ... evidence
uncovered in the investigation when SB reported the incident to civilian and military
authorities.”); United States v. Neis, 2020 CCA LEXIS 60, at *4 (A.F. Ct. Crim. App. 27 February
2020) (“Shortly after the incident, MP reported to military authorities the attempted sexual
assault.”); but see United States v. Lizana, 2021 CCA LEXIS 19, at *11-12 (A.F. Ct. Crim. App. 25
January 2021) (unpub. op.) (finding “MEB discharge records were ... in the possession of
military authorities” because “such records existed at AFPC, a component of the Air Force.”).
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the discussion section of R.C.M. 701(d) draws a clear line between “military
authorities” and other agencies intimately involved in the case:

Trial counsel are encouraged to advise military authorities

or other governmental agencies involved in the case of their

continuing duty to identify, preserve, and disclose to the

trial counsel or other Government counsel the information

required to be disclosed under this rule.
In sum, the term “military authorities” appears twenty times in the M.C.M., but it is
never used broadly enough to incorporate an M.T.F. See, e.g., R.C.M. 305(i); Article
85(d); Article 86(c)(10)(d)-(e); Article 131c; Appendix IV. Instead, the M.C.M.
uses the term “military authorities” exclusively in the context of criminal law
enforcement officials, or this Court put it in Simmons: “military investigative
authorities.” See id.; Simmons, 38 M.J. at 381.

Conversely, the plain language of R.C.M. 703 establishes records at an M.T.F.
are outside the possession, custody, or control of military authorities. As
described in its heading, R.C.M. 703(g)(3)(C)(ii) spells out a detailed subpoena
process to acquire “personal or confidential information about a victim.” In fact,
the rule itself is written specifically with medical records in mind. See R.C.M.
703(g)(3)(c)(ii) Discussion (2019 M.C.M.). When describing the type of “personal
or confidential information of a named victim [that] may be served on

individuals,” the first such individuals listed are “medical professionals.”

Likewise, the very first example such an organization housing such information is
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“a medical facility.” Any caveat that M.T.F.s would be an exception to this general
process for procuring medical records is conspicuously absent. Id.

Both the Military Judge and the A.F.C.C.A. clearly and indisputably erred in
determining the plain meaning of “military authorities” includes M.T.F.s.
Technically, one could stretch the linguistic meaning of “military authorities” to
reach all military components, as the Air Force Court seemed to do in Lizana.
However, this Court’s ruling in McPherson (and the Supreme Court in Shell Oil Co.)
preempted such overreach. Regarding the meaning of military authorities, the
text, specific context, and broader context all illustrate that the Military Judge and
the A.F.C.C.A. were indisputably wrong in their assessment.

Even if the text were unclear on its face, the context is dispositive: it is
nested under R.C.M. 701(a), a section titled “Disclosure by trial counsel,” and the
M.C.M. itself is riddled with similar uses of the term “military authorities,” which
invariably refer to military investigative authorities, and never broad military
components like M.T.F.s. Finally, the fact that R.C.M. 703(g)(3)(C)(ii) spells out a
specific process for procuring a victim’s medical records, but offers no suggestion
that those rules would be inapplicable for an M.T.F. is an insurmountable problem
for the Military Judge and the A.F.C.C.A. Clearly and indisputably, this provision of
R.C.M. 703 establishes a subpoena process for medical records—it is the first

example given in the rule itself of a “personal or confidential” record that might
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bump up against a victim’s privacy rights. Where a formal subpoena process is
laid out for medical records, it is illogical to presume that process would not apply
to a victim

Moreover, the A.F.C.C.A. clearly and indisputably erred giving any deference
to the Military Judge on this question because, as the Court in Santiago observed,
“this issue involves a legal determination of the meaning of ‘in the possession of

»m

the [military authorities],”” so appellate courts “review it de novo.” 46 F.3d 885
The question is whether the Military Judge understood the plain meaning
correctly as a matter of law—a question which does not and should not afford him
any deference. In sum, H.V.Z.’s medical records are not subject to the disclosure
rules of R.C.M. 701 because M.T.F.s are not military authorities as established by

text.

b. Military authorities do not have constructive possession, custody, or control of
H.V.Z.s DOD Health record.

While there are certain, rare exceptions where evidence is not in the
physical possession of the prosecution team but is in the constructive possession
of military authorities, this in not one of those circumstances. Stellato, 74 M.]. at
484. The Military Judge found—and the A.F.C.C.A. determined it was “at least
arguably” correct for the Military Judge to conclude—that “trial counsel would

have had knowledge, access, and a legal right to obtain [H.V.Z.]'s medical records.”
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Inre HV.Z., at *16 (citing Stellato, 74 M.]. at 484-85.) However, a review of Stellato
and its legal foundations suggest the exact opposite.

In Stellato, this Court established four circumstances in which evidence is
constructively in the possession of the prosecutors, two of which are relevant
here: “when (1) the prosecution has both knowledge of and access to the
[evidence]; [and] (2) the prosecution has the legal right to obtain the evidence.”
Stellato, 74 M.]. at 484-85.

i. Knowledge and Access

In Stellato, this Court established the knowledge and access exception
relying wholly on two federal court precedents: United States v. Bryan, 868 F.2d
1032, 1037 (9th Cir. 1989) and United States v. Libby, 429 F. Supp. 2d 1, 7 n.11
(D.D.C. 2006), neither of which suggest prosecutors have constructive knowledge
or access to medical records. Stellato, 74 M.]. at 484-85 n.10. In Bryan, the Ninth
Circuit found a “prosecutor will be deemed to have knowledge of and access to
anything in the possession, custody or control of any federal agency participating

in the same investigation of the defendant,”” But while Bryan does acknowledge

7 However, even this holding should not be liberally constructed because, although the Ninth
Circuit found the defense might be entitled to access the documents because the IRS was a
“federal agenc[y] participating in the same investigation of the defendant,” the Court refused to
grant relief; instead it remanded the case because it could not “determine, on the basis of the
record before [it], the extent to which the prosecution had knowledge of and access to the
documents....” Id.
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“knowledge and access” can occur in joint investigations, it also went on to
specify: “[w]e agree that a federal prosecutor need not comb the files of every
federal agency which might have documents regarding the defendant in order to
fulfill his or her obligations under Rule 16(a)(1)(C)” recognizing such a rule
“would not only wreak havoc, but would give the defense access to information
not readily available to the prosecution.” Id.

Likewise, in Libby, a high-ranking official accused of disclosing classified
information was entitled to records housed in the Central Intelligence Agency
(CIA) and the Office of the Vice President (OVP). Libby, 429 F. Supp. 2d at 4. The
DC Court found prosecutors had the requisite knowledge and access to these
documents because “there ha[d] been a rather free flow of documents to
[prosecutors] from both the OVP and the CIA.” Id. at 11. This unbridled access
and cooperation made the CIA and OVP “closely aligned with the prosecution,” as
they “contributed significantly to the investigation.” Id. Thus, Libby stands for the
proposition that when government entities open their doors to the prosecution
team allowing them “access to a plethora of documents . .. likely essential to the
prosecution of th[e] case,” that same prosecution team cannot then turn around
and “disclaim all responsibility for obtaining ... documents [from the same entity]
that are material to the preparation of the defense.” Id.; see also United States v.

Frantz, 2020 CCA LEXIS 404, at *27-28 (A.F. Ct. Crim. App. 10 November 2020)
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(unpub. op.) (finding “AFOSI’s continued access to JZ’'s Facebook account during
the investigation and trial brought it within the Government’s control for
purposes of discovery under R.C.M. 701(a).”).

More to the point, prosecutors cannot claim a lack of knowledge or access to
relevant evidence when they willfully refuse to accept it from a cooperating
agency. Stellato at 486. In Stellato, the victim’s mother had “evidence about [her
daughter’s] sexual assault allegations®. .. in a box that was sitting on the table in
the kitchen,” which she eventually offered to the prosecutors who refused it
saying: “I can’t do that, everything [ get will go to defense.” Stellato at 477. Put
prosaically, Stellato found prosecutors cannot avoid knowledge and access to
relevant evidence by deliberately sticking their heads in the sand when an agency
freely offers it up. Id. at 484.

When prosecutors do not have an agency’s evidence in their own files nor
intend to “utiliz[e] access to it in preparing [their] case for trial,” they do not have
the knowledge or access needed to establish constructive possession. Stellato at
484. For example, in McClure, before trial, the victim told prosecutors she kept a
diary—a fact prosecutors then disclosed to defense saying “the diary may contain

information relevant to the defense.” United States v. McClure, 2021 CCA LEXIS

8 “The box also contained a note on which [the mother] recorded a recantation by [the victim].”
Stellato, 74 M.]. at 477.
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454, at *5 (A. Ct. Crim. App. 2021) (unpub. op.); aff’d by United States v. McClure,
83 M.J. 14 (C.A.A.F. 2022). However, the Army Court refused to find military
authorities had knowledge or access to the evidence stating:

In Stellato, the government had access to relevant and
material evidence (i.e., the “box of evidence”) by simply
asking for it. In the case at bar, the government lacked such
access. The prosecutor in Stellato affirmatively and
specifically declined to examine the contents of the “box of
evidence” despite the witness’s explicit offer for him to do
so. In the case at bar, victim did not offer the government,
or defense, the opportunity to review her diary.

Id.

Importantly, in assessing the knowledge and access of military authorities,
one must remember “the defense counsel... shall have an equal opportunity to
obtain...evidence,” not a greater opportunity. Article 46, U.C.M.]., 10 U.S.C. § 846;
see United States v. Williams, 50 M.]. 436, 442 (C.A.A.F. 1999) (“The prosecutor’s
obligation under Article 46 is to remove obstacles to defense access to
information and to provide such other assistance as may be needed to ensure that
the defense has an equal opportunity to obtain evidence.”). If prosecutors cannot
readily access relevant records, the defense is not entitled to ready access
either—at least not via disclosure. United States v. DeLeon, 323 F. Supp. 3d 1273,
1280-82 (D.N.M. 2018) (finding no disclosure requirements under Fed. R. Crim. P.

16 for medical records housed in a federal prison because “the United States
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cannot obtain health records that [a confinement facility] possesses by picking up
the telephone, so those records are not within the United States’ “possession,
custody, or control.”). In Crump, local law enforcement officials would not provide
military authorities access to relevant evidence, without subpoenas, surrounding
an M.R.E. 413 witness'’s allegation, so the Air Force Court held:

We see nothing in the record of trial to show that the trial
counsel had access to [the witness’s] SAFE report, the
condom, the CD of photographs, or any purported forensic
testing results. Without having access to these materials,
the trial counsel could not use them to prepare for trial.
The record of trial before us shows the trial counsel had
the same access as the defense counsel to these objects—
none.

United States v. Crump, 2020 CCA LEXIS 405, at *104-05 (A.F. Ct. Crim. App. 10
November 2020) (unpub. op.); review denied United States v. Crump, 81 M.]. 177
(C.A.AF.2021). Even less allowance is made when the defense is seeking records
that may not even exist. United States v. Lorance, 2017 CCA LEXIS 429, at *12 (A.
Ct. Crim. App. 27 June 2017) (unpub. op.) (“While we have long held that the rules
of military discovery are generous, we decline to now require trial counsel to seek
out and search into the abyss of the intelligence community for the potential
existence of unspecified information.”); review denied United States v. Lorance, 77
M.J. 136 (C.A.A.F. 2017).

Here, military investigative authorities had no knowledge of or access to
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H.V.Z.s medical records housed at the local M.T.F., the 56th Medical Group.
Likewise, Stellato is completely inapposite to the circumstances of this case. With
respect to Stellato, an excerpt from McClure can be directly applied to H.V.Z.’s
circumstance:

In Stellato, the government had access to relevant and
material evidence (i.e., the “box of evidence”) by simply
asking for it. In [H.V.Z.], the government lacked such
access. The prosecutor in Stellato affirmatively and
specifically declined to examine the contents of the “box of
evidence” despite the witness’s explicit offer for him to do
so. In [H.V.Z.], the [M.T.F.] did not offer the government, or
defense, the opportunity to review [H.V.Z.s DoD Health

Record].
See U.S. v. McClure, 2021 CCA LEXIS 454, at *11.

The case most analogous to the issues at bar is Crump. Just as the local
Sheriff’'s department would “not speak to [military authorities] without
subpoenas,” here, the M.T.F. will not and cannot provide H.V.Z.'s DoD Health
Record without demonstration of H.I.P.A.A. compliance. The A.F.C.C.A’s

explanation on lack of knowledge and access in Crump is directly applicable here:

We see nothing in the record of trial to show that the trial
counsel had access to [H.V.Z.'s DOD Health Record] . ...
Without having access to these materials, the trial counsel
could not use them to prepare for trial. The record of trial
before us shows the trial counsel had the same access as
the defense counsel to these objects—none.

See Id. at *104-05.
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In short, it was clear and indisputable error for the Military Judge and the
A.F.C.C.A. to rely on Stellato in determining trial counsel had constructive
possession, custody, or control of medical records and either knowledge or access
to H.V.Z.'s DoD Health Record housed at the 56th Medical Group. Stellato, and the
federal precedents on which it rests, suggest only one thing: if prosecutors get
free access, so does the defense. Relying on these cases to suggest prosecutors
have knowledge or access to H.V.Z.'s DoD Health Record, which is protected by
H.I.LP.A.A. and the Privacy Act, is unquestionably wrong.

ii. Legal Right

Stellato also allows for constructive possession, custody, or control of
evidence when “the prosecution has a legal right to obtain the evidence.” Stellato,
at 485. On this point, the A.F.C.C.A. found the Military Judge did not commit clear
error because:

H.ILP.A.A,, read in conjunction with its implementing
regulations, with Article 46(a), U.C.M.J.,, and with R.C.M.
703(g)(2), facially permits trial counsel to obtain evidence
under the control of the "Government"—in [In re AL]
records maintained by an Army military treatment
facility—using an "administrative request" that meets
certain criteria, rather than a court order.

Inre HVZ, 2023 CCA LEXIS 292, at *16; referencing In re A.L., 2022 CCA LEXIS 702

(A.F. Ct. Crim. App. 2022). This holding is legal error that should be reviewed de
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novo, but is also clear and indisputable error because 1) an “administrative
request” is a legal process to obtain records, not a legal right, and 2) compliance
with an administrative request is not “required by law.” Even if this process is a
legal right, the governing statute and additional implementing regulations show
the process requires careful balancing and does not give the TC unfettered access
to the records.

First, an administrative request? under H.I.P.A.A. is “[a] legal ‘process’ to
obtain evidence, like a subpoena, [which] is not the same thing as a legal ‘right’ to
such evidence.” See Crump, 2020 CCA LEXIS 405, at *105-07. As Judge Stucky
points out in his concurrence, the “legal right” exception from Stellato “is based on
one sentence in an opinion of a federal district court, without any citation to
authority, which concerns the legal right of the government to obtain materials
from an accused based on a deferred prosecution agreement [DPA].” Stellato, at

492 (J. Stucky concurring). The referenced case, United States v. Stein, does

9 Administrative requests are tantamount to administrative subpoenas. In fact, the Department of Justice in a 2002
report indicates the terms are interchangeable. In a mandated Report to Congress the Department of Justice
outlined the legal framework for administrative subpoenas, “[f]or purposes of this report, ‘administrative
subpoena’ authority has been defined to include all powers, regardless of name, that Congress has granted to
federal agencies to make an administrative or civil investigatory demand compelling document production or
testimony.” Report to Congress on the Use of Administrative Subpoena Authorities by Executive Branch Agencies
and Entities, Pursuant to P.L. 106-544, Section 7 http://www.justice.gov/archive/olp/rpt_to_congress.htm (last
visited Sep. 12, 2023). Since administrative requests are administrative subpoenas, Congress must specifically
grant to an administrative agency authority to issue such subpoenas. See Okla. Press Pub. Co. v. Walling, 327 U.S.
186, 209, 66 S. Ct. 494, 505-06 (1946) (holding administrative agencies may issue administrative subpoenas
without probable cause only if authorized by Congress). The Department of the Air Force has no authority to issue
administrative subpoenas outside of those issued by Inspectors General. H.V.Z. contends even if prosecutors had
authority to issue administrative requests, that authority is not a legal right.
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suggest prosecutors have a “legal right” to the evidence so long as they can gain
access to it through a legal process; nevertheless, it establishes that when the
prosecution enters into an agreement that guarantees it will have “the unqualified
right” to access “any documents it wishes for the purposes of [its] case,” then the
prosecution cannot in the same breath claim those documents are not under its
“custody or control.” United States v. Stein, 488 F. Supp. 2d 350, 363 (S.D.N.Y.
2007). In Stein, the prosecutors owned the right; they literally bargained for the
right to have unfettered access to KPMG’s documents through the DPA. Id. H

Stein is a very far cry from this case, where defense counsel is trying to
pierce H.V.Z.'s H.I.P.A.A. protections without any real showing of relevance,
necessity, the prosecutor’s intent to use medical records in their case-in-chief, or
even a proffer that non-privileged records exist within the M.T.F. Here,
prosecutors do not have an “unqualified right” to access H.V.Z.’s records at the
M.T.F., and certainly not “any documents [they] wish[].” In fact, the roles are
reversed. Itis H.V.Z.—not the prosecutors—who owns the right over her DoD
Health Record, i.e. the right to keep the records private. Of course, in some
circumstances prosecutors may be able to avail themselves of a legal process to
pierce H.V.Z.'s legal right, but unlike in Stein, here prosecutors hold no actual
rights to H.V.Z.’s records.

Finally, DoD regulations reflect the intent behind H.I.P.A.A.’s protections and
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further support the interpretation that the administrative request is a process, not
a legal right. The Defense Health Agency’s policy prohibits an M.T.F. from
disclosing an entire health record pursuant to an administrative request:
Requests will be specific and limited in scope to the extent
reasonably practicable given the purpose for which the
information is sought. The M.T.F. or DTF may not disclose
an entire health record, except when the entire record is
specifically justified as the amount that is reasonably
necessary to accomplish the purpose of the disclosure.
Defense Health Agency Procedures Manual 6025.02, Vol.1, DoD Health Record Life
Cycle Management, Volume 1: General Principles, Custody and Control, and
Inpatient Records at 39 (November 23, 2021).

Second, Prosecutors do not have a legal right to DoD Health Records
because M.T.F.s are not “required by law” to comply with a prosecutor’s
administrative requests absent additional requirements. As a threshold matter,
the proponent of H.I.P.A.A.’s Privacy Rule—and the ultimate arbiter of its
exceptions—is the Department of Health and Human Services (HHS), not the
Department of Defense. See DoDM 6025.18 at para. 3.2¢(1) (“Rules and
procedures established by the Secretary of HHS pursuant to the H.I.P.A.A. rules for
covered entities and their business associates are applicable through this Manual

to DoD covered entities and their business associates.” 1d. (emphasis added).

This backdrop is essential to any meaningful analysis into the scope and
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limitations of “administrative requests.”

Generally, in a law enforcement context, crime victims must consent to
disclosure of their protected health information (PHI), “except for disclosures
required by law.” 45 C.F.R. § 164.512(f)(3). In certain circumstances “an
administrative request” may fit that bill. 45 C.F.R. § 164.512(f)(3). However, a
response to an administrative request in not always “required by law.” See 45
C.F.R.§ 164.514(h)(2)(i)(A) (suggesting the appropriate way to go approach an
administrative request is through “administrative subpoena or similar process”).
In fact, earlier this year the HHS squarely addressed the limitations of
“administrative requests,” emphasizing:

The examples of administrative requests provided in the
existing regulatory text include only those requests that
are enforceable in a court of law, and the catchall “or
similar process authorized by law” similarly is intended to
include only requests that, by law, require a response.
This interpretation is consistent with the Privacy Rule's
definition of “required by law,” which enumerates these
and other examples of administrative requests that
constitute “a mandate contained in law that compels an
entity to make a use or disclosure of protected health
information and that is enforceable in a court of law.”
However, the Department has become aware that some
regulated entities may be interpreting this provision in a
manner that is inconsistent with the Department's intent.
Therefore, the Department is taking this opportunity to
clarify the types of administrative processes that this
provision was intended to address.

H.LP.A.A. Privacy Rule To Support Reproductive Health Care Privacy: A Proposed
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Rule by the Health and Human Services Department on 04/17 /2023, 88 FR 23506
(April 17, 2023) (emphasis added). HHS went on to propose the following change
to 45 C.F.R. § 164.512(f)(1), proposing not just a future change in the intent, but
reflecting the original intent of H.I.LP.A.A.:

Specifically, the Department proposes to insert language to
clarify that the administrative processes that give rise to a
permitted disclosure include only those that, by law,
require a regulated entity to respond. Accordingly, the
proposal would specify that PHI may be disclosed
pursuant to an administrative request “for which a
response is required by law.” This is not intended to be a
substantive change, as the proposal is consistent with
preamble discussion on this topic in the 2000 Privacy Rule.

45 C.FR.§164.514
HHS’s language reflects the congressional and regulatory intent that
administrative requests may be made when there is an additional reason where
production is “required by law.” Additionally clarifying, the C.F.R. explains
“required by law” means a mandate that compels an entity to make a use or
disclosure of [PHI] and that is enforceable in a court of law.
Required by law includes, but is not limited to, court orders
and court-ordered warrants; subpoenas or summons
issued by a court, grand jury, a governmental or tribal
inspector general, or an administrative body authorized to
require the production of information; a civil or an
authorized investigative demand; [. . .] and statutes or

regulations that require the production of information,

45 C.F.R.§164.103.
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Guiding laws and regulations include DoD regulations which state DoD
Health Records “are protected by the H.I.P.A.A. Privacy, Breach Notification, and
Enforcement Rules.” DoDI 6040.45, DoD Health Record Life Cycle Management at
2 (April 11, 2017); H.I.LP.A.A.. It further states these records are government
records, emphasizing the need to comply with other statutes and regulations in
protecting those records, stating “[b]efore using and disclosing [Protected Health
Information (PHI)], [M.T.F.s] need to comply with the provisions in both the
Privacy Act [...] and H.I.LP.A.A..” Id. at 1, 30. Moreover, such “records will not be
released to any person or agency outside the M.T.F. or D.T.F., except in compliance
with a valid court order or as otherwise required by law.” Id. at 31 (emphasis
added). Even then, “M.T.F. personnel will not release information from DoD
Health Records if such disclosure would result in a clearly unwarranted invasion
of privacy.” Id. at 29.

Taken together, the DoD’s regulations, H.I.P.A.A. and its intent, plus HHS's
regulations and interpretation, all demonstrate an administrative request does
not alone constitute a legal right. Rather, a legal right must exist separately.
Furthermore, 45 C.F.R. § 164.512 leaves discretion to the covered entity to refuse
disclosure even when the request is authorized by law, as it may release. Trial

counsel cannot have a legal right to PHI when access relies on the covered entity’s
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discretion.

In summary, the administrative request provision in the DoDM 6025.18
does not constitute “required by law” as explained by the C.F.R. Read this way,
trial counsel’s administrative request constitutes the process described in Crump,
not a legal right outlined in Stellato.

c. Applying R.C.M. 701(a)(2) to DOD Health Records housed at an M.T.F. leads to
an absurd result.

Finding military authorities were in possession, custody, or control of
H.V.Z.’s DoD Health Records leads to an “absurd result.” See King, 71 M.].at 52. In
addition to the inherent textual, precedential, and interloping privacy statute
problems with the Military Judge’s holding, there is a simpler explanation for why
military authorities do not have control over medical records in at the M.T.F.: any
contrary holding would mean victims seen at an M.T.F. have fewer rights than

victims treated off base.10

10 This is even more concerning when almost all victims of sexual assault in the military justice
system are active-duty servicemembers required to obtain healthcare in the MHS. Table 7 of FY
2022 Statistical Data on Sexual Assault accompanying the DoD Annual Report on Sexual Assault
in the Military indicates that approximately 82% of victims in completed investigations of
unrestricted reports were servicemembers. https://www.sapr.mil/sites/ default/files
/public/docs/reports/AR/FY22/Appendix_B_Statistical_Data _on_Sexual_Assault FY2022.pdf
(last accessed June 13, 2023 at 1936). In Appendix G of the reports capturing Domestic Abuse-
Related Sexual Assault, of the 467 victims, 89% were family member beneficiaries or
servicemembers. https://www.sapr.mil/sites/default /files /public/docs/reports/

AR/FY22 /Appendix_G_Domestic_Abuse_Related_Sexual_Assault_FY2022.pdf
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In its decision in H.V.Z., the A.F.C.C.A. agreed that victims have a
“constitutional privacy interest in [their] medical records managed by the
[M.T.F.]."11 Inre H.V.Z, at *14. Yet, enigmatically, the A.F.C.C.A. also eviscerated
H.V.Z.’s right to any process—Ilet alone due process guaranteed by the
constitution—to seek relief when those constitutional interests are implicated.
Thus, whether victims like H.V.Z. can assert their constitutional right to privacy in
their medical records would depend entirely on where they sought treatment, i.e.
some victims would enjoy the protections of R.C.M. 703(g)(3)(C)(ii) simply
because they have never been treated in the MHS while others have no rights
under to protect their phi simply because they were seen at the M.T.F..

As stated above, it is also absurd considering R.C.M. 703(g)(3)(C)(ii), which
clearly contemplates a formal process for trial counsel to procure medical
records. As if it were not clear already, on 23 July 2023, the President issued an
Executive Order amending the R.C.M.s clarifying the victim’s right to object and
move to quash subpoenas for personal or confidential information via R.C.M.
703(g)(3)(G). 2023 Amendments to the Manual for Courts Martial, United States,
88 Fed. Reg. 50, 551 (Aug. 12, 2023). Specifically, the Order states:

... avictim named in a specification whose personal and

confidential information has been subpoenaed under
subparagraph (g)(3)(C)(ii) requests relief on grounds that

11 H.V.Z. asserts this Court should hold the same.
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compliance is unreasonable, oppressive, or prohibited by
law, the military judge [. . .] shall— (i) order that the
subpoena be modified or quashed, as appropriate, or (ii)
order the person to comply with the subpoena.

Again, in the Discussion section of the rule, the first example of the type of
“personal and confidential information” that might fit this bill is: a victim's
medical records. R.C.M. 703(g)(3)(C)(ii) Discussion (2019 M.C.M.). Itis simply
unreasonable for the Military Judge to find that the President prescribed these
clear protections for victims in the context of a military court-martial, but then
failed to mention that these protections would avail them nothing in the place
where virtually all military medical records are stored—the M.T.F. This is what
King meant when it warned against an interpretation that “leads to an absurd
result.” King, 71 M.]. at 52.

II. THE MILITARY JUDGE ERRED WHEN HE DID NOT

CONSIDER H.V.Z’S WRITTEN OBJECTION TO

PRODUCTION OF HER DOD HEALTH RECORD AS HE

FOUND SHE DID NOT HAVE STANDING NOR A RIGHT

TO BE HEARD

The Military Judge erred in denying standing to H.V.Z. to motion the court

and be heard!? on matters related to the production of her personal records.

12 The right to be heard includes the right to be heard through counsel. LRM v. Kastenberg, 72
M.]. at 370 [“A reasonable opportunity to be heard at a hearing includes the right to present
facts and legal argument, and that a victim or patient who is represented by counsel be heard
through counsel.”].
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R.C.M. 703(g)(3)(G) gives a victim opportunity to move the trial court for
appropriate relief. Even if R.C.M. 703(g)(3)(G) does not apply, the C.V.R.A,, Article
6b of the U.C.M.]. and the Congressional intent behind these actions provide H.V.Z.
the opportunity to be heard before turning over her medical records to her
alleged abuser. Finally, traditional standing doctrine, including cases by C.A.A.F.,
require the opportunity for H.V.Z. to be heard through counsel on legal issues
related to her records.

a. R.C.M. 703(g)(3) applies to the H.V.Z.'s medical records sought by the Court,

giving H.V.Z. standing to address the trial court and object to the production of her
records.

R.C.M. 703 describes production of witnesses and evidence, referencing the
“compulsory process” that is to be used when needed. R.C.M. 703(e)(2). In
explaining the compulsory process using investigative subpoenas, the rule reflects
intent for a “victim named in a specification” to have standing to motion the trial
court for appropriate relief. R.C.M. 703(g)(3)(C) and 703(g)(3)(G). This rule
states the named victim “must be given notice so that the victim can move for
relief under subparagraph (g)(3)(G) or otherwise object.” R.C.M. 703(g)(3)(C).
R.C.M. R.C.M. 703(g)(3)(G) further provides options for a military judge if a named
victim has had confidential information subpoenaed “and requests relief.” R.C.M.
703(g)(3)(G) (emphasis added).

Here, The Military Judge refused to consider H.V.Z.'s written objection to
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compelling nearly twenty years of her medical records—records within the scope
of R.C.M. 703 because they are personal and confidential information about a
victim requiring a subpoena to produce. The Military Judge ruled, “[t]his court
received this response but did not consider it due to lack of standing before this
trial court. See In re HK, 2021 CCA LEXIS 535 (A.F.C.C.A. 2021). Additionally, the
court’s ruling does not implicate R.C.M. 703(g)(3)(C), and as such, does not
provide the named victim standing under the provisions of this rule.” Attachment
[ to Cert. at 113. The Military Judge’s dismissal of R.C.M. 703 was improper?!3, and
the plain language of R.C.M. 703 reflects the intended obligation to allow a victim
to object and be heard on personal and confidential information subject to a

subpoena.

b. Fairness and due process, as intended by Congress, require victims the right to
be heard on matters of privacy.

Art 6b(a)(9) directly incorporated provisions from the already existing
C.V.R.A. See National Defense Authorization Act for Fiscal Year 2014, § 1701(b)(2),
113 P.L. 66 (2013) (hereinafter 2014 NDAA); see also 18 U.S.C. § 3771.
Accordingly, Congressional intent of the C.V.R.A. directly applies to the intent

behind language in Art 6b. During the 2004 Congressional session when

13 Argued below, the Military Judge, instead composed a unique, unauthorized process of issuing a court order to
circumvent to approved method of ordering TC to issue a subpoena.
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explaining the C.V.R.A. and addressing the right to fairness contained therein, co-
sponsor of the act, Arizona Senator Jon Kyl, explained the word choice:

[F]airness includes the notion of due process. Too often

victims of crime experience a secondary victimization at

the hands of the criminal justice system. This provision is

intended to direct government agencies and employees,

whether they are in executive or judicial branches, to

treat victims of crime with the respect they deserve and

to afford them due process.
150 Cong. Rec. S10911 (daily ed. Oct. 9, 2004). The intent of C.V.R.A. and Article
6b rights remains the same: the right to be treated with fairness and with respect
reflects a requirement to afford victims’ due process.

Due process includes allowing victims the appropriate forum to address the
court on the release of their protected information to their alleged abuser. Doing
so satisfies the intent of Congress in affording due process and acknowledging
their legal stake in protecting their own health record, furthermore recognizing
the protections afforded by additional statutes, e.g. H.I.P.A.A.,. Failing to
acknowledge H.V.Z.’s equities willfully disregards the most recent executive
amendments stating “[t]he military operates a modern criminal justice system
that recognizes and protects the rights of both the victims of alleged offenses
and those accused of offenses.” 2023 Amendments to the Manual for Courts
Martial, United States, 88 Fed. Reg. 50,597 (Aug. 22, 2023). Refusing to accept

H.V.Z.s legal stake in the production of her DoD Health Record ignores the reality
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wherein “... Congress has changed the traditional paradigm by providing the
victims of the accused’s crimes with limited authority to participate in the
proceedings.” United States v. Harrington, 2023 C.A.A.F. LEXIS 577 (C.A.A'F.
2023).

c. Congress intended the Military Judge give H.V.Z. a meaningful opportunity to
object to the production of her DoD Health Record.

In 2021, the A.F.C.C.A. issued an opinion in In re HK4, wherein it relied on
the fact that the “C.V.R.A. —unlike Article 6b, U.C.M.].—explicitly calls for alleged
violations of victims' rights to be raised before, and decided by, the district court
in which the defendant is being prosecuted. 18 U.S.C. § 3771(d)(3). Upon an
adverse ruling, a victim to whom the C.V.R.A. applies may then seek a writ of
mandamus from the relevant court of appeals.” 2021 CCA LEXIS 535 at *8
(A.F.C.C.A. 2021). The A.F.C.C.A. proceeded, “[i]f Congress did in fact use the
C.V.R.A. as a template in crafting Article 6b, U.C.M.]., the absence of the latter of a
requirement for the trial court to first hear matters of alleged victim right
violations tells us Congress likely considered—and rejected—applying the
C.V.R.A.'s trial level enforcement mechanism to the military.” Id., at *8-9. The

AF.C.C.A.went onin In re VM to state, “Article 6b, U.C.M.]., delineates eight [sic]

14 C.A.A.F. summarily denied relief to HK when she filed a writ-appeal. With issuance of MWW/, the denial seems to
have been for lack of jurisdiction rather than an affirmation of the A.F.C.C.A. opinion.
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victim rights, and only one of those rights—Article 6b(a)(4)—specifically
provides for an opportunity to be heard. As such, Petitioner does not have a
statutory right to be heard on the rights she has asserted in this petition—to
proceedings free from unreasonable delay and to be treated with fairness under
Articles 6b(a)(7) and (8) [sic], U.C.M.]. Petitioner does not assert a non-statutory
right to be heard.” 2023 CCA LEXIS 290, at *7-8 (A.F.C.C.A. 2023).

This interpretation ignores the context in which Article 6b and the C.V.R.A.
were enacted, their purpose, and the specifically stated intent of Congress in
enacting Article 6b and the C.V.R.A. Senator Kyl described the need to afford
victims with the right to be treated with fairness, “[i]t is not the intent of this bill
that its significance be whittled down or marginalized by the courts or the
executive branch. This legislation is meant to correct, not continue, the legacy of
the poor treatment of crime victims in the criminal process.” Supra, Statement of
Sen. Kyl. Itis doubtful Congress intended rulings of its Article I Courts to whittle
down H.V.Z.'s rights to be treated with fairness and with respect for her privacy.
In this case, the Military Judge not only whittled down the right but rendered it
nonexistent by refusing to acknowledge H.V.Z. has even the opportunity to protect
those rights.

Interpreting Article 6b to suggest Congress only intended for victims’ first

opportunity to exercise and seek redress for violations of their rights is in filing a
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writ petition to the Courts of Criminal Appeals ignores the implementing
instructions contained within the 2014 NDAA. See 2014 NDAA § 1701(b)(2). The
2014 NDAA directed the Secretary of Defense to promulgate implementing
instructions to effectuate Article 6b—in its prescription for minimum
requirements for such policy the NDAA states, “. .. [t|he recommendations and
regulations required . .. shall include the following ... [m]echanisms for ensuring
that members of the Armed Forces. . . make their best efforts to ensure that
victims are notified of, and accorded, the rights specified in [Article 6b].” Id.

d. Additional standing doctrine supports H.V.Z.s right to address the court and
object to the production of her DoD Health Record.

“[. .. S]ufficient to establish standing, a plaintiff must show (i) that he
suffered an injury in fact that is concrete, particularized, and actual or imminent;
(ii) that the injury was likely caused by the defendant; and (iii) that the injury
would likely be redressed by judicial relief.” TransUnion LLC v. Ramirez, 141 S. Ct.
2190, 2203 (2021), quoting Lujan v. Defenders of Wildlife, 504 U. S. 555, 560-561
(1992). Non-parties to a court-martial may have standing. See Kastenberg.
C.A.A'F. has a history allowing those who hold a privilege to contest and protect
that privilege. Id. at 368.

Here, production of the entirety of H.V.Z.'s DoD Health Record without a

showing of relevance and necessity injures H.V.Z. and is an unreasonable invasion
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of her privacy at the behest of Government. The court can remedy the injury by
preventing the production of the record. Because H.V.Z. has met the three
elements of standing, H.V.Z. has standing to address the court on this issue.
These records may or may not include privileged information. H.V.Z. as the
holder of the privilege could contest and protect the privilege. Even for the non-
privileged information, H.V.Z. has access to the information court participants do
not and could grant access to the records. The records, shielded by another
statute—H.I.P.A.A.—allows H.V.Z. access. Just as the holder of the privilege can
contest and protect the privilege in court, the holder of access may protect the
privilege in trial court. Because she holds access to this information, whether
privileged or not, she has standing to address the court related to these records.
Trial court is the appropriate place to contest disclosure, as the trial court
orders the production of the records and H.V.Z. has the right to be heard. A victim
or patient under M.R.E. 412 or M.R.E. 513 may address the trial court and be
heard through counsel to contest the release of private information in a court-
martial. Requiring the victim or patient to address the issue only in an appellate
court contradicts both the history military courts have had in allowing
participants address the court, the plain language of the R.C.M. and M.R.E.s, and
fairness as intended by Congress. Therefore, H.V.Z. rightfully and legitimately

submitted a written objection seeking relief from the Military Judge and the
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Military Judge must account for her legal rights.

To the extent the statutory and Constitutional provision of rights to H.V.Z.
wherein Congress “changed the traditional paradigm” to account for and afford
those rights to H.V.Z. does not confer her standing, H.V.Z. still has standing. As
Judge Ryan stated in her dissent in Kastenberg, “|[w]hile we are assuredly not an
Article III court, we have, up until now, understood ourselves to be bound by the
requirement that we act only when deciding a "case" or "controversy."” 72 M.]. at
373. Importantly, this Court decided Kastenberg prior to the codification of crime
victims’ rights in Article 6b—clearly placing the C.V.R.A. into the military justice
realm—and the issue was whether, in the absence of a specific grant of
jurisdiction and a specific assignment of a “controversy”, L.R.M. could advocate for
her privilege through her assigned counsel. The codification of rights should
negate the need for such an analysis. Nevertheless, despite the provision of
statutory rights to crime victims, if victims need demonstrate standing to object or
motion a courts-martial to advocate for and to uphold their rights, H.V.Z. has such
standing.

III. AS ARTICLE 6b IS ANALAGOUS TO THE CRIME
VICTIMS’ RIGHTS ACT AND THE ALL WRITS ACT IS
INAPPLICABLE TO VICTIMS' WRIT PETITIONS FILED
PURSUANT TO ARTICLE 6b ORDINARY STANDARDS OF

APPELLATE REVIEW SHOULD APPLY

To enforce H.V.Z.'s rights, the A.F.C.C.A. determined that “[i]n order [for
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H.V.Z.] to prevail on a petition for a writ of mandamus, the petitioner must show
that: (1) there is no other adequate means to attain relief; (2) the right to issuance
of the writ is clear and indisputable; and (3) the issuance of the writ is
appropriate under the circumstances.” H.V.Z,, 2023 CCA LEXIS 292, at *4-5; citing
Hasan v. Gross, 71 M.]. 416, 418 (C.A.A.F. 2012)(internal quotations omitted). The
AF.C.C.A. went on to declare, “[a] writ of mandamus is a drastic instrument which
should be invoked only in truly extraordinary situations.” Id. citing Howell v.
United States, 75 M.]. 386, 390 (C.A.A.F. 2016) (internal quotations omitted).

The A.F.C.C.A. erred in relying on Howell as the facts in that case make it
easily distinguishable and incomparable to H.V.Z. See generally Howell; see also
H.V.Z. Howell is a case brought under the All Writs Act. 75 M.]. at 390 (stating
“[i]n the context of this case, writ jurisdiction under the All Writs Act is limited to
those matters that are "in aid of [the Court of Criminal Appeals] respective
jurisdiction[]"). In Howell, as the petitioner was seeking an extraordinary action
under the All Writs Act, the C.A.A.F. states “mandamus, is a drastic instrument
which should be invoked only in truly extraordinary situations.” Id. (internal
quotations and citations omitted). Article 6b(e)(1) allows, “if [H.V.Z.] believes that

. a court-martial ruling violates [her] rights afforded by a section (article) or
rule specified in paragraph (4), the victim may petition the Court of Criminal

Appeals for a writ of mandamus to require . .. the court-martial to comply with
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the section (article) or rule.” H.V.Z. need not show issuance of a writ is in aid of
any preexisting jurisdiction because the “... text of Article 6b(e)(1), (2), and
(3)(A), U.C.M.],, grants jurisdiction to the CCAs by providing that ‘the victim may
petition the Court of Criminal Appeals for a writ of mandamus,” and that a
‘petition for a writ of mandamus described in this subsection shall be forwarded
directly to the Court of Criminal Appeals’.” M.W. v. Unites States and Robinson,
2023 C.A.A'F. LEXIS 472 at *8; quoting Article 6b. Thus, specific, independent
jurisdiction in Article 6b(e) exists for H.V.Z. to seek relief divorced from any other
provision of law. Article 6b(e), however, contains no explicit standard of review
necessitating the Court determine what standard of review should apply. The
AF.C.C.A. adopts the standard from the All Writs Act—this is error, and the
ordinary standard of appellate review should apply for writ to issue pursuant to
Article 6b(e) consistent with the standard to issue writs under the C.V.R.A. See 18
U.S.C.§ 3771(d)(3). On issues of law contained in writ petitions filed pursuant to
Article 6b(e) the appellate courts should utilize de novo review.

“For some few trial court determinations, the question of what is the
standard of appellate review is answered by relatively explicit statutory
command. [...] For most others, the answer is provided by a long history of
appellate practice. But when, as here, the trial court determination is one for

which neither a clear statutory prescription nor a historical tradition exists, it is
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uncommonly difficult to derive from the pattern of appellate review of other
questions an analytical framework that will yield the correct answer.” Pierce v.
Underwood, 487 U.S. 552, 558 (1988) (determining the standard of review for the
Equal Access to Justice Act is abuse of discretion although the statute does not
explicitly command a standard). H.V.Z. asserts no clear statutory prescription
exists to determine the standard of review for writ to issue under Article 6b(e),
but historical tradition can be distilled from the analogous C.V.R.A.. See 18 U.S.C. §
3771. Requiring a heightened standard of review places H.V.Z. at a disadvantage
to garner enforcement of her rights just because the accused is prosecuted at a
court-martial vice a civilian jurisdiction—this is unfair.

The A.F.C.C.A. held in In re KK,

...in November 2015, Congress amended Article 6b,
U.C.M.],, to add an enforcement mechanism, granting
victims the ability to petition a Court of Criminal Appeals
for a writ of mandamus in the event of an alleged
violation of any of the eight rights set out in the act, as
well as for alleged violations of Mil. R. Evid. 412 and Mil.
R. Evid. 513. Unlike the C.V.R.A. provision, the Article 6b,
U.C.M.]., provision does not contemplate a petitioner first
raising the matter to trial court. Also absent from Article
6b, U.C.M.],, is any indication that ‘ordinary standards of
appellate review’ were intended to supplant the
traditional extraordinary relief standard. The fact this
language was not included in the Article 6b, U.C.M.].,
amendments just months after it was added to the
C.V.R.A.is an indication Congress has provided different
standards of review for mandamus petitions brought
under the two laws.
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2023 CCA LEXIS 31, at *9 (A.F.C.C.A. 2023). The AF.C.C.A’s analysis does not
adhere to the Supreme Court guidance in Pierce to look to historical tradition, and
instead fabricates the principal that Congress should have inserted a specific a
standard of review into the statute. See Pierce at 558. Congress provided no explicit
command in Article 6b(e); A.F.C.C.A. erred by failing to consider historical context
and instead looking to the standard of review for the common-law extraordinary
writ of mandamus in lieu of the equivalent writ of mandamus provided for in the
C.V.RA. See Id. The writ of mandamus in Article 6b(e) is commensurable to the
C.V.R.A.—not to writs allowed to issue under the All Writs Act, and it is the context
of the C.V.R.A. that matters. C.A.A.F. affirms this in MWW, stating, “[. . .] the All Writs
Act could not provide this Court jurisdiction to grant a victim a writ of mandamus
if Article 6b, U.C.M.],, did not provide us jurisdiction.” M.W. v. United States, 2023
C.A.AAF. LEXIS 472, 15 (C.A.A'F. 2023). In other words, A.F.C.C.A. defaulted to a
standard of review obsolete to crime victims instead of analyzing Article 6b(e) as,
“...aunique grant of statutory authority...” without an explicit standard of review.
Randolphv. HV,76 M.]. 27,31 (C.A.A.F.2017). In KK, A.F.C.C.A. states, “Congress has
specified that a victim may seek a ‘writ of mandamus’ from the Courts of Criminal
Appeals under Article 6b(e), U.C.M.]. Giving effect to the plain meaning of the words

of the statute and the longstanding standard for a petitioner to secure mandamus

43



relief, we conclude Petitioner bears the burden to meet the traditional mandamus
standard as set out in Hasan, and not the abuse of discretion standard which
Petitioner encourages us to adopt.” KK at *10 (emphasis added). Yet, the writ of
mandamus authorized to issue in Article 6b(e) is unique and divorced from the
traditional mandamus.

The C.V.R.A. requires Federal Courts of Appeals to “apply ordinary standards
of appellate review.” 18 U.S.C.§ 3771(d)(3). Before this explicit requirement added
in 2015, the C.V.R.A. omitted any clear statement on the appropriate standard,
causing a circuit split. The Second Circuit determined in 2005, just a year after the
passage of the C.V.R.A,,

Under the plain language of the C.V.R.A., however,

Congress has chosen a petition for mandamus as a

mechanism by which a crime victim may appeal a district

court's decision denying relief sought under the provisions

of the C.V.RA. [...] It is clear, therefore, that a petitioner

seeking relief pursuant to the mandamus provision set

forth in [the C.V.R.A.] need not overcome the hurdles

typically faced by a petitioner seeking review of a district

court determination through a writ of mandamus.
United States v. Rigas (In re W.R. Huff Asset Mgmt. Co.), 409 F.3d 555, 562 (2d Cir.
2005) (internal citations and quotations omitted). The Ninth Circuit later held,
“[t]he C.V.R.A. creates a unique regime that does, in fact, contemplate routine

interlocutory review of district court decisions denying rights asserted under the

statute. We thus [...] must issue the writ whenever we find that the district court's
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order reflects an abuse of discretion or legal error.” Kenna v. United States Dist.
Court, 435 F.3d 1011, 1017; see also In re Stewart, 552 F.3d 1285, 1288-89 (11th
Cir. 2008) (issuing a writ of mandamus pursuant to the C.V.R.A. without demanding
a showing of clear and indisputable grounds for relief).

Compare the Second, Ninth, and Eleventh Circuits with the holdings requiring
traditional mandamus standard of review like the Tenth Circuit holding, “[i]n light
of the fact that Congress regularly provides for and delineates the nature and scope
of ordinary interlocutory appellate review, we see no reason to suppose that the
use of the word mandamus in the C.V.R.A. has other than its traditional meaning.”
In re Antrobus, 519 F.3d 1123, 1129 (10th Cir. 2008). See In re Acker, 596 F.3d 370,
372 (6th Cir. 2010); In re Dean, 527 F.3d 391, 394 (5th Cir. 2008) (adopting the
Tenth Circuit’s analysis in In re Antrobus). The DC Circuit Courtin 2011 adopts the
traditional mandamus standard for petitions brought under the C.V.R.A. stating, “..
. there is no indication that Congress intended to invoke any other standard [than
traditional mandamus standard.]” United States v. Monzel, 641 F.3d 528, 533 (D.C.
Cir.2011).

Nevertheless, Congress acted in 2015 and amended the C.V.R.A. to make its
intentions clear after Senator Diane Feinstein introduced a Bill demanding ordinary
standards of appellate review. See Justice for Victims of Trafficking Act of 2015,

114 P.L.22,§ 113, 129 Stat. 227, (2015). In introducing the Bill, Senator Feinstein
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stated,

The bill would also ensure that crime victims have access
to appellate review when their rights are denied in the
lower court. Regrettably, five appellate courts have
misapplied the Crime Victims’ Rights Act by imposing an
especially high standard for reviewing appeals by victims,
requiring them to show ‘clear and indisputable error’. Four
other circuits have applied the correct standard: the
ordinary appellate standard of legal error or abuse of
discretion. This bill resolves the issue,|. . .] the appellate
court ‘shall apply ordinary standards of appellate review’.

160 Cong. Rec. S6154 (daily ed. Nov. 19, 2014)(statement of Sen. Feinstein). The
Congressional Report accompanying The Justice for Victims of Trafficking Act of
2015 states,

This section clarifies Congress’ intent with regard to
several important provisions of the Crime Victims’ Rights
Act (C.V.R.A.), enacted in 2004, and makes several
technical and conforming changes to the C.V.RA.. [.. ]

The C.V.R.A. also empowers crime victims to challenge the
denial of their rights through a writ of mandamus [. . .]
despite the use of a writ of mandamus as a mechanism
for victims’ rights enforcement, Congress intended that
such writs be reviewed under ordinary appellate
review standards.

H.R. Rep. No. 114-7, at 7-8 (2015)(emphasis added). C.A.AF.just declared in
United States v. Harrington “. . . recently, Congress has changed the traditional
paradigm [criminal trials were an adversarial proceeding between two opposing
parties] by providing the victims of the accused’s crimes with limited authority to

participate in the proceedings. See, e.g., Crime Victims’ Rights Act, 18 U.S.C. § 3771
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(2018) (establishing the rights of crime victims in federal courts); Article 6b,
U.C.M.].,, 10 U.S.C. § 806b (2018) (establishing the rights of crime victims in the
military justice system).” Harrington at *20 (citations intentionally remain). In
short, C.A.A.F. analogizes the C.V.R.A. and Article 6b. Yet, the A.F.C.C.A. found the
failure of Congress to add similar language on standard of review to Article 6b(e),
“...is an indication Congress has provided different standards of review for
mandamus petitions brought under the two laws.” KK at *9-10. Analyzing
omission of a standard of review in Article 6b(e) to default to a standard more
onerous than the civilian courts leads to an absurd result; moreover, the A.F.C.C.A.
analysis compares Article 6b(e) to the All Writs Act and not to its more
appropriate counterpart the C.V.R.A..

“To be sure, the inquiry into the appropriate standard of review cannot be
resolved by a head-counting exercise. But the long history of appellate practice
here carries significant persuasive weight.” McLane Co. v. EEOC, 581 U.S. 72, 80-
81, (2017) (internal citations and quotations omitted) (addressing the standard of
review to quash administrative subpoenas issued by the EEOC wherein the
statute does not provide the standard). The history of appellate practice for
issuance of writs of mandamus under the C.V.R.A. should carry persuasive weight,
as Article 6b(e) and the All Writs Act are incomparable. There is no basis to infer

Congress intended to “impos[e] an especially high standard for reviewing
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appeals” for victims of military offenders that it seeks to spare the victims of
civilian offenders. 160 Cong. Rec. S6154, Sen. Feinstein. C.A.A.F. held in both
Randolph and recently in MW that the All Writs Act is inapplicable to victims’
petitions to enforce their rights under Article 6b(e); thus, the standard of review
and jurisprudence derived from the All Writs Act are also irrelevant.

H.V.Z. need only show the military judge abused his discretion or made a
legal error for writ to issue. In this case, the Military Judge did both.

IV. THIS COURT SHOULD ISSUE A WRIT OF MANDAMUS
ESTABLISHISH H.V.Z’S STANDING TO OBJECT TO
PRODUCTION OF HER PHI AND VACATING THE
MILITARY JUDGE’S RULING AND ORDER.

TJAG certified C.A.A.F. review of H.V.Z.'s petition for issuance of a writ of
mandamus filed under Article 6b(e) to enforce her rights provided therein. The
Military Judge abused his discretion and committed legal error concluding H.V.Z.’s
DoD Health Record was in the possession, custody, or control of military
authorities. He then conceived a novel system of court orders to evade using the
subpoena process. This unreasonably invades H.V.Z.’s privacy interests in those
records as the Military Judge refused to consider objection by H.V.Z. or provide

any due process to the H.V.Z.

a. The Military Judge exceeded his authority issuing a Court Order to the 56t
Medical Group.

Military Judges do not possess the authority to issue a court order to compel
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production as no statutory authority exists for such an issuance outside the
subpoena process. In the case in interest, the Military Judge devised an
unsanctioned discovery and production process to evade using the subpoena
process as required by law and R.C.M. 703(g)(3). Article 46 states, “(a)
Opportunity to obtain witnesses and other evidence. In a case referred for trial by
court-martial, the trial counsel, the defense counsel, and the court-martial shall
have equal opportunity to obtain witnesses and other evidence in accordance
with such regulations as the President may prescribe.” (emphasis added). In
other words, the authority of the Military Judge to “obtain [] other evidence” must
derive from a Rule of Court-Martial. R.C.M.s 701-703 implement Article 46.1>

As it stands, the only personnel authorized to issue subpoenas are: “[...] (ii)
the trial counsel of a general or special court-martial; [...] (v) in the case of a pre-
referral investigative subpoena, a military judge [...]” R.C.M 703(g)(3)(D) (2023
M.C.M.). R.C.M. 703 vests subpoena authority in trial counsel and not Military
Judges. The absence of authority for the Military Judge to issue a subpoena
directing 56th Medical Group is not an oversight to be cured by inventing
authority to issue a court order. The amendments to R.C.M. 703 effective on 27

December 2023 highlight that Military Judges currently lack the authority to issue

15 A military accused also has the right to obtain favorable evidence under Article 46, U.C.M.]., 10 U.S.C. § 846
(2006),1 as [*187] implemented by R.C.M. 701-703. United States v. Coleman, 72 M.]. 184, 186-87 (C.A.A.F. 2013)
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a subpoena.l® Inventing a court order to demand 56th Medical Group produce,
redact, and analyze H.V.Z.'s DoD Health Record to circumvent the subpoena
process—unquestionably vesting H.V.Z. with the right to move to quash such a
subpoena—is clear and indisputable error. Moreover, it is some form of judicial
gymnastics that treats H.V.Z. unfairly and without regard for her rights to privacy
and due process. As the court order is without authority to issue, it should be
vacated.

b. H.V.Z. has grounds to quash any subpoena issued.

It was legal error to determine that the Defense’s request for H.V.Z.'s DoD
Health Record did not “implicate R.C.M. 703(g)(3)(C)” and the 56th MDG is a
“military authority.” Under R.C.M. 703(g)(3)(G) H.V.Z. could move to object to the
issuance of a subpoena “... grounds that compliance is unreasonable, oppressive,
or prohibited by law.” (2023 Manual for Courts-Martial). In defining what is
unreasonable, oppressive, or prohibited by law the Supreme Court says,

A subpoena for documents may be quashed if their
production would be "unreasonable or oppressive,” but
not otherwise. The leading case in this Court interpreting
this standard is Bowman Dairy Co. v. United States. This
case recognized certain fundamental characteristics of the
subpoena duces tecum in criminal cases: (1) it was not
intended to provide a means of discovery for criminal
cases, (2) its chief innovation was to expedite the trial by

16 R.C.M. 703(g)(3)(E) will state “who may issue [subpoenas] (i) the military judge, after referral” 88 Fed. Reg.
50,663
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providing a time and place before trial for the inspection
of subpoenaed materials|...]cases decided in the wake of
Bowman have generally followed Judge Weinfeld's
formulation in United States v. lozia, as to the required
showing. Under this test, in order to require production
prior to trial, the moving party must show: (1) that the
documents are evidentiary and relevant; (2) that they are
not otherwise procurable reasonably in advance of trial
by exercise of due diligence; (3) that the party cannot
properly prepare for trial without such production and
inspection in advance of trial and that the failure to obtain
such inspection may tend unreasonably to delay the trial;
and (4) that the application is made in good faith and is
not intended as a general “fishing expedition."

United States v. Nixon, 418 U.S. 683, 698-700 (1974) (internal citations omitted).
In short, under R.C.M. 703(g)(3)(G) H.V.Z. can object to production asserting her
DoD Health Record is irrelevant, unnecessary, and the request is tantamount to a
“fishing expedition.” Id.

Nixon goes on to declare, “[g]enerally, the need for evidence to impeach
witnesses is insufficient to require its production in advance of trial.” Id. at 701.
Many Federal Circuit Courts elaborate that the basis to issue a subpoena cannot
only be supported by a desire to uncover impeachment material: “[t]he only
evidentiary use that defendants have been able to advance is that the statements
and transcribed interviews of witnesses could be used for impeachment purposes.
This use is generally insufficient to justify the pretrial production of documents.”

United States v. Fields, 663 F.2d 880 (9th Cir. 1981); see generally United States v.

51



Cuthbertson, 630 F.2d 139 (3d Cir. 1980); see also United States v. Hughes, 895
F.2d 1135 (6th Cir. 1990). H.V.Z. acknowledges discovery in the military justice
system is more robust and open than in the civilian system, and the disclosure of
and production of information as to witnesses does not only emerge after
testimony occurs like in the federal civilian criminal system. However, as to
subpoenas, Article 46 states, “(b) Subpoena and other process generally. Any
subpoena or other process issued under this section (article)—(1) shall be
similar to that which courts of the United States having criminal jurisdiction
may issue.” Article 46(b)(1)(emphasis added). Courts of the United States
having criminal jurisdiction require more than a proffer that the documents to be
produced may contain impeachment material. In the case in interest, the
Defense’s Motion to Compel asserts a need to look at H.V.Z.'s records because,
“[r]eview of these records is relevant to assess whether there are any existing
conditions, prescriptions, or other medical statuses that would impact the
complaining witness’ ability to remember or perception, and general credibility.”
Attachment I to Cert. at 51. The Defense goes on to argue, “[i]t is relevant for
Defense preparation to evaluate whether [H.V.Z.]. had any appointments
surrounding the dates of alleged charged and uncharged misconduct and offered
responses to mood questions...” Id. The Defense motion does not attempt to

«

offer a proffer of relevance and necessity as it relays, “[t]he Defense is requesting
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the disclosure of nonprivileged mattesr [sic] (Mellette matters) found within
mental health records of the complaining witness, and within the Government’s
possession.” Id. at 52.

The limitations wherein Courts disfavor issuance of a subpoena for only
impeachment material is supported by the truism, “[t]he ability to question
adverse witnesses, however, does not include the power to require the pretrial
disclosure of any and all information that might be useful in contradicting
unfavorable testimony.” Pennsylvania v. Ritchie, 480 U.S. 39, 53 (1987)(plurality
opinion). The Supreme Court continues, “[n]ormally the right to confront one's
accusers is satisfied if defense counsel receives wide latitude at trial to question
witnesses. In short, the Confrontation Clause only guarantees an opportunity for
effective cross-examination, not cross-examination that is effective in whatever
way, and to whatever extent, the defense might wish.” Id. (internal citations and
quotations omitted).

H.V.Z.’s DoD Health Record is not in the possession, custody, or control of
the Government under R.C.M. 701—nor under its control—as H.I.P.A.A. demands
a subpoena or court order to produce the PHI. The Military Judge’s erroneous
view of the law assessing that H.V.Z.'s DoD Health Record is the possession,
custody, or control of military authorities led to denying H.V.Z. the opportunity to

object to the production of her records. This erroneous conclusion caused the
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Military Judge to issue a court order to 56t MDG without authority to produce
H.V.Z.’s DoD Health Record without the requirements to satisfy the Nixon factors.
The Military Judge should have demanded showings that (1) the documents are
evidentiary and relevant; (2) they are not otherwise procurable, with due
diligence, in advance of trial; (3) the party cannot properly prepare for trial
without such production and inspection in advance of trial; and (4) the
application was made in good faith and is not a fishing expedition. Nixon at 699.
The Military Judge’s unreasonably ordered production of H.V.Z.'s DoD Health
Record thus unnecessarily invades her privacy. This violates H.V.Z.'s statutory
rights to be treated with fairness and respect for her dignity and privacy and
violated her Constitutional right to protect her private information from
unauthorized Government invasion. Article 6b(a)(9); US Const Amend. IV.

H.V.Z. argues for a lesser standard of review than employed by the A.F.C.C.A.
to issue a writ; nevertheless, even utilizing a standard requiring she demonstrate
the Military Judge clearly and indisputably erred, H.V.Z. requests issuance of writ
of mandamus vacating the Military Judge’s Ruling and Order as to her DoD Health
Record. H.V.Z. desires remand to the trial court to conduct proceedings consistent

with R.C.M. 703.
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CONCLUSION

DoD Health Records are not in the possession, custody or control of military
authorities as M.T.F.s are not military authorities and H.I.P.A.A. prevents
prosecutors from having access to or control of the DoD Health Record without
process. Prosecutors have no legal right to the records. If evidence demands
process to obtain, that evidence is subject to the rules of production outlined in
R.C.M. 703. When a party seeks to obtain personal or confidential information of a
named victim requiring subpoena, that victim has the right to move to quash the
subpoena or otherwise object. This right is encapsulated in R.C.M.
703(g)(3)(C)(ii) and R.C.M. 703(g)(3)(G) as amended in the most recent executive
order.

Furthermore, A.F.C.C.A. employs an improper standard of review to issue a
writ pursuant to Article 6b(e) as Article 6b is analogous to the C.V.R.A. and fully
divorced from the All Writs Act. See Randolph; see also MW. The A.F.C.C.A. and all
service Courts of Criminal Review should use ordinary standards of appellate
reviewed as required by Congress in the C.V.R.A. Finally, the Military Judge
clearly and indisputably erred when ordering production of H.V.Z.’s medical

records under R.C.M. 701 and without hearing from H.V.Z. A writ should issue.
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Opinion

Judge MAGGS delivered the opinion of the Court.

In EV_v. United States, 75 M.J. 331, 332 (C.AA.F.
2016), this Court held that it did not have jurisdiction to
review a decision of a Court of Criminal Appeals (CCA)
at the request of a "victim of an offense" as that term is
used in Article 6b, Uniform Code of Military Justice
(UCMJ), 10 U.S.C. § 806b (2018). Although Congress
has since amended Article 6b, UCMJ, and other
provisions of the UCMJ, we are compelled to hold again
today that this Court lacks jurisdiction to review a
petition filed by a victim of an offense. Our decision
rests solely [*2] on the statutory language of the UCMJ.
It does not reflect any policy decision about whether this
Court should have statutory jurisdiction, which is a
matter solely for Congress. We further see no reason
that Congress could not amend the UCMJ to grant this
Court jurisdiction to review a petition filed by the victim
of an offense. However, as currently written, neither the
language of Article 6b, UCMJ, nor any other statute,
grants this Court the necessary jurisdictional authority to
review a petition filed by a victim of an offense. We
therefore dismiss the petition in this case.

I. Background

Appellant, M.W., is the named victim of the charged
offenses in this ongoing court-martial. Following voir
dire, M.\W.'s counsel communicated with trial counsel
about how the Government might exercise challenges to
some of the members detailed to the court-martial under
Rule for Courts-Martial 912. The military judge ruled that
this communication constituted unlawful influence in
violation of Article 37, UCMJ, 10 U.S.C. § 837 (2018).
To cure the unlawful influence and prevent any possible
prejudice, the military judge prohibited challenges by the
Government to any of the members detailed to the
court-martial.

M.W. and the Government each contested the military
judge's ruling by [*3] petitioning the United States Air
Force Court of Criminal Appeals (AFCCA) for writs of
mandamus. M.W. filed her petition in the AFCCA as "the
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victim of an offense" under the jurisdiction provided by
Article 6b(e)(1), UCMJ. She argued that the military
judge's ruling limited her statutory right under Article
6b(a)(5), UCMJ, to confer with trial counsel. The
Government filed two petitions for mandamus. The
Government recognized that Article 62, UCMJ, 10
U.S.C. § 862 (2018), did not expressly identify the issue
as a ground for interlocutory appeal, but the
Government contended that the AFCCA could issue
writs of mandamus under the All Writs Act, 28 U.S.C. §
1651 (2018), in aid of its jurisdiction under Article 62
UCMJ. In the two petitions, the Government challenged
the merits of the military judge's ruling and also sought
relief in part on grounds that the military judge had
improperly excluded trial counsel from a hearing at
which the military judge considered the matter.

The AFCCA agreed with the Government that the
military judge had erred in excluding trial counsel from
the hearing. In re United States, Misc. Dkt. Nos. 2022-
09, 2022-10, 2022-15, 2023 CCA LEXIS 57, at *27,
2023 WL 1525021, at *10 (A.F. Ct. Crim. App. Feb. 3,
2023) (unpublished). Accordingly, the AFCCA vacated
the military judge's ruling and ordered the military judge
to reconsider the matter after including the Government
in a new hearing. 1d.2023 CCA LEXIS 57, at *31, 2023
WL 1525021, at *11-12. Having vacated the military
judge's order on this procedural [*4] ground, the
AFCCA concluded that it did not need to address M.W.'s
challenge to the merits of the military judge's ruling. Id.
2023 CCA LEXIS 57, at *29, 2023 WL 1525021, at *10-
11. Accordingly, the AFCCA denied M.W.'s petition for a
writ of mandamus as moot. Id., 2023 CCA LEXIS 57,
2023 WL 1525021, at *11.

M.W. then petitioned this Court for review, asking this
Court to hold that her counsel has a right to confer with
trial counsel when the case returns to the court-martial.
She styled her filing in this Court as either a "Writ-
Appeal Petition or Petition for Extraordinary Relief." In
her petition, M.W. recognized this Court's holding in EV,
75 M.J. at 332, that this Court did not have jurisdiction to
review a CCA's denial of a writ of mandamus under
Article 6b, UCMJ, at the request of the victim of an
offense. But M.W. asserted that a statutory amendment
in 2017,1 which added Article 6b(e)(3)(C). UCMJ, "is a

1National Defense Authorization Act for Fiscal Year 2018,
Pub. L. No. 115-91, § 531(a), 131 Stat. 1283, 1384 (2017).
The amendment modified Article 6b(e)(3), UCMJ, by
redesignating the existing provision as Article 6b(e)(3)(A),
UCMJ, and by adding what is now Article 6b(e)(3)(B) and (C),

clarification affirming this Court's jurisdiction to review
orders of Courts of Criminal Appeals issued pursuant to
petitions for relief filed by crime victims under Article 6b
U.C.M.J. jurisdiction."

Upon consideration of M.W.'s petition, together with
answers filed by the Government and the Real Party in
Interest? and a brief by amici curiae, this Court decided
that the question of our jurisdiction required further
briefing. We accordingly ordered [*5] M.W., the
Government, and the Real Party in Interest to brief the
following four issues:

(@) whether Article 67, UCMJ, 10 U.S.C. § 867

grants this Court jurisdiction to review such a writ-

appeal;

(b) whether Article 6b(e)(3), UCMJ, grants this
Court jurisdiction to review such a writ-appeal (as
opposed to only requiring that this Court give
priority to writ-appeals for which Article 67, UCMJ,
or some other statute provides this Court
jurisdiction);

(c) whether any other statute provides this Court
jurisdiction to review such a writ-appeal; and

(d) whether subsequent amendments to the UCMJ
require this Court to reconsider its holding in E.V. v.
United States, 75 M.J. 331 (C.A.A.F. 2016), that
this Court does not have jurisdiction to review such
a writ-appeal.

The parties duly complied with this order.

Having now considered the issue further with the aid of
the parties' briefing, we conclude that this Court must
dismiss M.W.'s petition for lack of jurisdiction. Although
Congress has amended Article 6b, UCMJ, and other
provisions of the UCMJ since we issued our opinion in
EV, this Court still lacks jurisdiction to review a petition
filed by a victim of an offense. We therefore dismiss the
petition in this case.

UCMJ. Id. These provisions are quoted later in this opinion.
The amendments made in § 531(a) became effective on
January 1, 2019. See id. § 531(p), 131 Stat. at 1388 ("The
amendments made by this section shall take effect
immediately after the amendments made by the Military
Justice Act of 2016 (division E of Public Law 114-328) take
effect as provided for in section 5542 of that Act (130 Stat.

2967).").

2In a case involving a petition for extraordinary relief, the
accused may be denominated as "the real party in interest" by
a filing party or may be so designated by this Court. C.A.A.F.
R. 17.
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