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Section 1

Joint Annual Report of the Code Committee
Pursuant to the Uniform Code of Military Justice

October 1, 2015 to September 30, 2016

The Judges of the United States Court of Appeals for the Armed Forces, the
Judge Advocates General of the Army, Navy, Air Force, and Coast Guard, the Staff
Judge Advocate to the Commandant of the Marine Corps, and Dean Lisa Schenck and
Mr. James E. McPherson, Public Members appointed by the Secretary of Defense,
submit their annual report on the operation of the Uniform Code of Military Justice
(UCMJ) pursuant to Article 146, UCMJ, Title 10, United States Code, § 946.

The Code Committee met on March 1, 2016, to consider matters pertaining to
the administration of military justice. The meeting was open to the public and was
previously announced by notices in the Federal Register and on the Court’s website.

Chief Judge Erdmann commented that the 2016 meeting of the Code Committee
may be the final meeting due to pending legislation to create a Military Justice Review
Panel composed of 13 members meeting periodically for comprehensive reviews and
more frequently for focused reviews. This change is pending in the proposed Military
Justice Act of 2016.

After approving the minutes of the 2015 Code Committee meeting, Major Harlye
Carlton, Executive Secretary of the Joint Service Committee on Military Justice (JSC),
provided a briefing on the work of the JSC.

Major Carlton noted that the JSC updated its internal operating procedures and
created a new external website (http://jsc.defense.gov) which is available to the public
with updated RCMs and MREs. The website allows for public comments to promote
transparency for the public.

Executive Order (EO)13696, was implemented as of June 17, 2015. There have
also been two supplementary EOs that have been published in the Federal Register.
The JSC completed its 2015 annual review and reviewed 64 comments. It has also
begun the 2016 annual review. Major Carlton noted that suggestions or comments can
be made at anytime through the JSC website.

Proposed Executive Order 2015 proposes change to RCMs, MREs, and a few
sections in Part IV. One thing to note is that one FY-16 National Defense Authorization
Act (NDAA) requirement included in PEO 2015 requires implementation by May 23,
2016. The JSC is hopeful that the EO will be signed by that date.

Notable provisions of PEO 2015 include:



RCM 104: SVC/VLCs cannot be given negative fithess reports because of zealous
advocacy in the representation of their clients.

RCM 306: Victim preference on jurisdiction. The convening authority must allow victims
of sexual assault in the United States to express their opinions on whether they would
prefer the case to be tried by court-martial or to have civilian authorities take jurisdiction.

RCM 705: Victim consultation on pretrial agreements. This would require that the
convening authority provide victims an opportunity to provide input on pretrial
agreements. While the victim must be provided the opportunity for input, and the
convening authority must consider it, the victim’s input is not binding on the convening
authority.

RCM 907: Failure to state an offense. This is a recommendation based on CAAF's 2012
holding in United States v. Humphries on the issue of waiver of the failure to state an
offense.

RCM 1103: Preparation of verbatim transcripts. The JSC is proposing that verbatim
transcript requirements align with jurisdictional maximum of special courts-martial.

RCM 1107: FY-14 NDAA limits on CA actions. There are no substantive changes to
Article 60, but since last year’s implementation of RCM 1107, the JSC has received
comments from practitioners about how it can ensure clarity, e.g., when a convening
authority can order a rehearing, and the JSC has suggested changes along those lines.

RCM 1203: Procedures for victims’ writs of mandamus. The FY-16 NDAA required that
the President promulgate rules for enforcing Article 6b rights. Therefore, the JSC
recommends amending RCM 1203 to require the Judge Advocates General establish
means by which victims can petition for writs of mandamus from the Courts of Criminal
Appeals.

MRE 304: The JSC recommended clarifying that not every element or fact in a
confession or admission must be independently corroborated for it to be admitted into
evidence.

MRE 311: Exclusionary rule. The JSC proposes changes to comply with Supreme Court
case law that the exclusionary rule should be applied to exclude evidence from a search
or seizure only if the exclusion would deter future unlawful searches and seizures, and
that the benefits of deterrence would outweigh the costs to the justice system.

MRE 504: Spousal Privilege. The JSC proposes making the spousal privilege gender
neutral and to add clarification on the application of the privilege.

The JSC also suggest other changes to the Military Rules of Evidence to align them
with Federal Rules of Evidence changes.



Part IV proposed changes in PEO 2015 include making punitive discharges mandatory
for certain sexual assault offenses and limiting criminalization of certain language in
communication of threat allegations.

Major Carlton also briefed the committee on the following JSC studies:

e Collateral Misconduct Subcommittee. The JSC created this subcommittee which
conducted an intensive 6-month study regarding whether to recommend
automatic immunity for a victim’s collateral misconduct in sexual assault cases.

e A study into the extension of SVC/VLC services to victims not eligible for legal
assistance services. This study has been completed and the results have been
provided to Congress.

e Mental Health Balancing Study. This is an ongoing study focused on the release
of mental health records that considers whether additional guidance should be
provided to the field.

Regarding proposed legislation, Major Carlton informed the committee of the
Military Justice Act of 2016 proposed by the Military Justice Review Group. If the act is
implemented with a one-year implementation timeline, the JSC would have about 2 %
months to get the completed proposed EO into the Federal Register to allow for a public
comment period. The JSC also assisted the Sentencing Interim Guidance Working
Group (SIG). This group is working on sentencing parameters and criteria. There is a
four-year guideline requirement, but interim guidance is required within one year. The
SIG is made up of a group of military judges, who are starting this work ahead of time.

The 2016 Manual for Courts-Martial

Maj Carlton noted that the JSC is meeting regularly to review the MCM to get it
ready for publication. Their hope is to get the manual out as quickly as possible, but
each time the committee nears publication it seems there is new EO on the horizon.
Now with PEO-15 likely getting signed, the JSC is also working to get an electronic
MCM available that will allow practitioners to get have access to the most updated
manual.

Briefings from the services:

Army

Lieutenant General Darpino began by noting that the Army was comprised of
about 508,000 active duty personnel in FY-14, about 490,000 in FY-15 and the plans to
slope down to 450,000 active duty personnel within the next few years. The Army JAG
Corps would also be reduced in size from 1,930 down to 1,820. The reduction in size of
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the Army JAG Corps is not proportional to the reduction in active duty forces. In addition
to the active duty members, there are also 900 judge advocates in the National Guard
and 1,782 in the U.S. Army Reserve. The Army JAG Corps is busy deploying, and has
about 219 judge advocates deployed worldwide in addition to judge advocates that are
forward stationed. The number of GCM and special courts-martial has gone down from
last year to 862 general and special courts-matrtial, but General Darpino noted that the
cases are significantly more complex. The Army has 24 special victims prosecutors who
have advised in 1,277 sexual assault cases. Additionally, there are 23 GS-11 Special
Victims Witness Liaisons, who will sit side by side with special victims prosecutors to
provide assistance and support to sexual assault victims. There are currently 138 active
duty SVCs and 221 in the Reserve and National Guard. The Army plans to keep its
growth at a minimum to focus on its current workload.

Navy
Rear Admiral Hannink began by noting there are currently 868 active duty judge

advocates, 27 shy of the 895 currently authorized, and that additional personnel would
be taking on victim’s legal counsel or trial counsel roles in the near future. Of the 868
active duty judge advocates, 77 are part of the military justice litigation career track.
There are 395 reserve judge advocates, about 50 less than what is authorized due to an
increasing rate of retention for those on active duty. The Navy also has 465 active duty
legalmen and 151 reserve legalmen. RADM Hannink next informed the committee that
in FY-15, the Navy VLC program assisted 1,377 sexual assault victims and participated
in 441 military justice proceedings. Navy VLCs are selected by a screening process
and they are supervised by a full-time O-6. Some of the VLCs are military justice career
track officers. He also noted that the Navy is focused on ensuring the best appellate
expertise possible and the Navy is using senior litigators with specialized training for
SVC prosecution and investigation matters. Overall, there have been fewer courts-
martial in the Navy, with a decrease in GCMs from 137 in FY-14 to 118 in FY-15;
special courts-martial have gone down from 175 in FY-14 to 157 in FY-15. There has
been an increase in post-trial review as records of trial for Article 66 cases increased in
FY-15. This increase was primarily accounted for in the GCM area as there were 45
more cases for Article 66 review in FY-15 than in FY-14. Review of GCM cases went up
from 150 to 195 in FY-15 while review of special courts-martial went down from 185 in
FY-14 to 160 in FY-15. RADM Hannink emphasized that despite an overall decrease in
the number of cases, the complexity of cases has increased. The percentage of GCM
cases rose from 44% in FY-14 to 59% in FY-15. The Navy also saw an increase in the
number of contested cases and appellate issues raised, and noticed an increase in the
size of the average record of trial. RADM Hannink next discussed the Navy’s strategic
plan, released June 2015, that recognizes and prioritizes the need for transparency.
The plan includes updated instructions to allow for automatic release of some court
documents to victims through VLC and the review of FOIA procedures to determine if
certain court martial documents can be proactively released after the required redaction.
The Navy and Marine Corps judge advocate leadership continues to ensure effective
administration and oversight within the military justice system through the use of the
Military Justice Oversight Council. This council provides the Judge Advocate General



and Staff Judge Advocate for the Commandant visibility on issues, trends and
challenges facing the system and practitioners.

Air Force

On behalf of the Lieutenant General Chris Burne, Mr. John Hartsell, Associate
Director for the Military Justice Division, laid out three significant improvements within
the Air Force: (1) additional manpower (2) additional training and (3) improved
expertise. The Air Force has made significant investments in human capital and has
provided 73 additional personnel to the Judge Advocate General’'s Corps, allowing the
Air Force to make permanent and more significant investments in the SVC program and
to facilitate the court-martial process. To allow for the increase in personnel, the Air
Force is accelerating the training of individuals who are already within the system rather
than merely recruiting new personnel, with the JAG School training about 2,400
personnel per year. Technology has assisted in the ability for advanced training at the
JAG school by allowing for web-based training that can quickly and easily adapt to
legislative changes. Additional expertise in the form of a Permanent Victim’s Rights and
Special Crimes Instructor has been established. This instructor is the course manager
for special victim’s courses at the JAG school. The instructor is also the individual who
ensures that changes within the law are quickly incorporated into the JAG school
curriculum. Mr. Hartsell concluded that the Air Force ended FY-15 with a better trained
and better manned force. Lastly, the Air Force continues to work on completing the
implementation of the next generation of its case management system, the Automated
Military Justice Analysis and Management System.

Coast Guard

RADM Poulin began by stating that there has been good stability in the Coast
Guard, with currently 41,000 active duty individuals. Of the 41,000, 194 are active duty
judge advocates. Twenty percent of the judge advocates are working out of specialty at
any given time. The Coast Guard also has 90 civilian attorneys who are part of the
Coast Guard Judge Advocate General Service. Fifty percent of the Coast Guard’s
judge advocates come through the funded legal program while the other 50% are
obtained through the direct commission program. The Coast Guard saw a drop in
the number of courts-martial. In FY-14 there were 75 courts-martial and there was a
drop in FY-15to 55. FY-16 appears to be on track with the FY-15 numbers thus far.
Additionally, about 40% of the cases involve at least one charge under Article 120
UCMJ and the number of nonjudical punishment cases has dropped 25% from FY-14
to FY-15. Despite the drop in numbers, RADM Poulin noted the increased complexity of
the cases and the need for a full-time trial judiciary. The Coast Guard has only one
GCM military judge, and the special court-martial judges perform that duty as a
collateral duty. He also stated that he has added a few additional defense counsels to
the Navy to help manage case load and the Coast Guard is trying to build a core
prosecution team. The Coast Guard is also planning to review enlisted support to the
legal program. The Coast Guard SVC program is now at full operating capability which
includes 6 full-time SVC and 12 collateral duty SVC. The use of collateral duty SVCs
are necessary due to the geographical dispersion of the Coast Guard around the
country. RADM Poulin concluded by noting that the Coast Guard continues to work on



improving training, and establishing a professional development program and
professional quality standards, and expanding the number of LLM training opportunities
to continue building career judge advocates. The Coast Guard also provided one officer
to the Military Justice Review Group.

Marine Corps:

Lieutenant Colonel Wissman, representing the Staff Judge Advocate to the
Commandant of the Marine Corps, began by noting that the Marine Corps has about
550 active duty judge advocates, with 80 trial counsel, 70 defense counsel, about 50
special victim qualified trial counsel, and 17 special victims legal counsel. In FY-15 The
VLC program represented about 650 clients. Sixty percent involved victims of sexual
assault, 27% were victims of domestic violence and the remaining 13% involved various
other offenses. The number of GCMs was about the same as last year and there was a
drop in the number of special courts-matrtial. Despite the drop in the number of special
courts- martial, Lieutenant Colonel Wissman noted an increased number of contested
and complex cases. To meet the challenges of the increased complexity of cases, the
Marine Corps utilizes 6 highly qualified litigation experts and provides annual trial
counsel training. This training incorporates civilian prosecutors who assist in the training
and also provide insight. The Marine Corps initiative for this year is an operational
advisory group that will look at military justice and other issue areas and provide
guidance to foster improvement.

Separate reports of the United States Court of Appeals for the Armed Forces and
the individual services address further items of special interest to the Committees on
Armed Services of the United States Senate and the United States House of
Representatives, as well as the Secretaries of Defense, Homeland Security, Army,
Navy, and Air Force.

Charles E. “Chip” Erdmann
Chief Judge

Scott W. Stucky
Judge

Margaret A. Ryan
Judge

Kevin A. Ohlson
Judge

John E. Sparks, Jr.
Judge

Lieutenant General Flora D. Darpino, U.S. Army
Judge Advocate General of the Army



Vice Admiral James W. Crawford, Ill, JAGC, U.S. Navy
Judge Advocate General of the Navy

Lieutenant General Christopher F. Burne, U.S. Air Force
Judge Advocate General of the Air Force

Rear Admiral Steven D. Poulin, U.S. Coast Guard
Judge Advocate General of the Coast Guard

Major General John R. Ewers, U.S. Marine Corps
Staff Judge Advocate to the Commandant of the Marine Corps

Dean Lisa M. Schenck
Public Member

Mr. James E. McPherson
Public Member
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REPORT OF THE UNITED STATES
COURT OF APPEALS FOR THE ARMED FORCES

September 1, 2015 to September 30, 2016

The Judges of the United States Court of Appeals for the Armed Forces submit
their annual report on the administration of the Court and military justice during the
September 2015 Term of Court to the Committees on Armed Services of the United
States Senate and the United States House of Representatives, and to the Secretaries
of Defense, Homeland Security, Army, Navy, and Air Force in accordance with Article
146, Uniform Code of Military Justice, Title 10, United States Code, § 946.

After Chief Judge James E. Baker completed his 15-year term on July 31, 2015,
the Court was reduced to four judges. Until a replacement was confirmed and
appointed in April 2016, the Court called upon one of the Court’s senior judges under
Article 142(e) to sit with the court on some cases, and utilized the services of Article IlI
judges sitting by designation under Article 142(f) in the other cases. Senior Judge
Walter T. Cox, lll, of the United States Court of Appeals for the Armed Forces sat on
eight cases; Senior Judge David B. Sentelle of the United States Court of Appeals for
the District of Columbia Circuit sat by designation on five cases; Senior Judge Royce C.
Lamberth of the United States District Court for the District of Columbia sat by
designation on seven cases; Judge Albert Diaz of the United States Court of Appeals
for the Fourth Circuit sat by designation on four cases; and Chief Judge Frank D.
Whitney of the United States District Court for the Western District of North Carolina sat
by designation on two cases.

On April 19, 2016, Judge John E. Sparks, Jr., took his oath of office as a judge of
the United States Court of Appeals for the Armed Forces, filling the vacancy left by the
departure of Chief Judge Baker.

Two of the Court’s Senior Judges passed away in 2016. Senior Judge William H.
Darden died on June 12, 2016, and Senior Judge H.F. “Sparky” Gierke Ill passed away
on August 7, 2016. Appropriate tributes will be published in the Military Justice
Reporter.

THE BUSINESS OF THE COURT

The filing and disposition of cases are set forth in the attached statistical report
and graphs for the period from September 1, 2015 to September 30, 2016. Additional
information pertaining to specific opinions is available from the Court’s published
opinions and Daily Journal. Other dispositions may be found in the Court’s official
reports, the Military Justice Reporter, and on the Court’s web site. The Court’s web site
also contains a consolidated digest of past opinions of the Court, information on the
Court’s history and jurisdiction, the Rules of Practice and Procedure, previous Annual
Reports, a schedule of upcoming hearings, audio recordings of past hearings, and

10



information on clerkship opportunities, bar admission, electronic filing, and the Court’s
library.

On October 2, 2015, the Court modified the Term of the Court to begin on
October 1 of each year and to end on September 30 of the following calendar year. For
this year’s report, this change resulted in a Term of Court spanning 13 months instead
of 12 months.

During the September 2015 Term of Court, the Court met its goal of issuing
opinions in all cases heard during the Term prior to the end of the Term. An informal
summary of selected decisions prepared by the Court’s staff is set forth in Appendix A.

RULES OF PRACTICE AND PROCEDURE

During the September 2015 Term, the Court approved changes to Rules 5,
21(b)(5)(F), and 26 of the Court’s Rules of Practice and Procedure. The changes to
Rules 5 and 21(b)(5)(F) were made to eliminate the broad references in the Rules to the
Court’s supervisory powers.

The changes to Rule 26 regarding amicus curiae briefs were approved to
emphasize the importance of such briefs to the Court when they provide additional
factors for consideration, to institute a requirement that movants under Rule 26(a)(3)
state their interest in filing and to obtain the consent of the parties to the filing. An
additional requirement mandates that only members of the Court’s Bar or attorneys
appearing pro hac vice are permitted to file amicus curiae briefs. Rule 26 was also
amended to clarify that such briefs could be filed in support of petitions for grant of
review, petitions for extraordinary relief, writ-appeal petitions, petitions for new trial, and
the answers to such pleadings.

BAR OF THE COURT

During the September 2015 Term, 148 attorneys were admitted to practice
before the Court, bringing the cumulative total of admissions to the Bar of the Court to
36,784.

JUDICIAL OUTREACH

In furtherance of a practice established in 1987, the Court scheduled special
sessions and heard oral arguments outside its permanent courthouse in Washington,
D.C., during the September 2015 Term of Court. This practice, known as “Project
Outreach,” was developed as part of a public awareness program to demonstrate the
operation of a Federal Court of Appeals, and the military’s criminal justice system. The
Court conducted hearings during this period, with the consent of the parties, at
Washington and Lee School of Law, Lexington, Virginia; the University of Virginia
School of Law, Charlottesville, Virginia; the University of Alabama School of Law,
Tuscaloosa, Alabama; and Maxwell Air Force Base, Montgomery, Alabama. In addition,

11



the Judges of the Court participated in a variety of professional training, speaking and
educational endeavors on military installations, at law schools and before professional
groups.

CONTINUING LEGAL EDUCATION AND TRAINING PROGRAM

On March 2 and 3, 2016, the Court held its Continuing Legal Education and
Training Program at the Washington College of Law at American University,
Washington, D.C. The program opened with welcoming remarks from the Honorable
Charles E. “Chip” Erdmann, Chief Judge, United States Court of Appeals for the Armed
Forces. He was followed by the following speakers: Colonel Frederic L. Borch, 1ll, U.S.
Army (Retired), Regimental Historian and Archivist at the Judge Advocate General’s
Legal Center and School; a panel consisting of Senior Judge Andrew S. Effron, Director
of the Military Justice Review Group, Dwight Sullivan, Esq., Senior Associate Deputy
General Counsel, Department of Defense, and Major Harlye S. Carlton, U.S. Marine
Corps, Executive Secretary of the Joint Service Committee on Military Justice; another
panel consisting of Major General Thomas J. Romig, U.S. Army (Retired), Dean of
Washburn University School of Law, Colonel Greg Maggs, U.S. Army Reserve,
Professor of Law, George Washington University School of Law and Professor Stephen
l. Vladeck of the American University Washington College of Law; John-Paul
Schnapper-Casteras, Esq., Special Counsel for Appellate and Supreme Court
Advocacy, NAACP Legal Defense Fund; the Honorable Margret G. Robb, Judge of the
Indiana Court of Appeals; the Honorable David J. Waxse, Magistrate Judge, U.S.
District Court, District of Kansas, Kansas City, Kansas; Colonel William Eckhardt, U.S.
Army (Retired), Professor of Law, University of Missouri-Kansas City School of Law,
Kansas City, Missouri; and Professor Susan Carle of the American University
Washington College of Law.

Charles E. “Chip” Erdmann
Chief Judge

Scott W. Stucky
Judge

Margaret A. Ryan
Judge

Kevin A. Ohlson
Judge

John E. Sparks, Jr.
Judge
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APPENDIX A — SELECTED DECISIONS

This appendix contains an informal staff summary of selected decisions of the
September 2015 Term of Court. A full list and summary of the cases decided by the
Court during the Term, including any related concurrences and dissents, can be found
on the Court’s website.

United States v. LaBella, 75 M.J. 52 (C.A.A.F. 2015), holding that the Air Force
Court of Criminal Appeals lacked jurisdiction to grant the accused’s petition for
reconsideration out of time, and the Court of Appeals for the Armed Forces lacked
jurisdiction to consider the accused'’s petition for review following denial of
reconsideration.

United States v. Riggins, 75 M.J. 78 (C.A.A.F. 2016), holding that the offense of
assault consummated by a battery is not a lesser included offense of sexual assault and
abusive sexual contact.

United States v. Busch, 75 M.J. 87 (C.A.A.F. 2016), holding that
the accused’s sentencing on a specification of sexual abuse of a child did not violate the
Ex Post Facto Clause, even though the military judge referenced the Executive Order
that set the maximum punishment for the offense after the date of the accused’s
misconduct, where the military judge did not follow the Executive Order, but instead
performed an analysis as to whether the offense of indecent exposure or the offense of
indecent liberties with a child was the offense most closely related to the charged
offense.

United States v. Hoffman, 75 M.J. 120 (C.A.A.F. 2016), holding that the
accused’s attempts to solicit young boys for sex did not give the government
investigators probable cause to believe that child pornography would be found on his
computer equipment, and the inevitable discovery doctrine did not support the
admission of child pornography found on electronic media illegally seized from the
accused’s barracks room.

United States v. Wilder, 75 M.J. 135 (C.A.A.F. 2016), holding that the speedy trial
article of the UCMJ and the speedy trial court-martial rule are distinct, each providing its
own protection, and the fact that a prosecution meets the 120-day requirement of the
rule does not directly or indirectly demonstrate that the government moved to trial with
reasonable diligence for purposes of the UCMJ; similarly, the government might move
with all reasonable diligence for purposes of the UCMJ but nonetheless violate the 120-
day court-martial rule, and when analyzing a violation of the speedy trial rule, it is the
earliest of the actions listed in the rule with respect to a particular charge that starts the
speedy trial clock for that charge and not some other standard such as “substantial
information” rule regarding when the government possessed information necessary to
charge an accused.
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United States v. Rapert, 75 M.J. 164 (C.A.A.F. 2016), holding that the offense of
communication of a threat does not predicate criminal liability on mere negligence
alone, but instead requires the government to also prove the mens rea of the accused.
The accused’s conviction for communicating a threat against the President of the United
States did not violate his First Amendment free speech rights in light of the connection
between the accused’s speech and the military’s interests in ensuring obedience to the
chain of command and in maintaining an effective fighting force.

United States v. Pease, 75 M.J. 180 (C.A.A.F. 2016), holding that in a case
involving charges of sexual assault and abusive sexual contact, the Court of Criminal
Appeals appropriately defined the term “incapable of consenting” as lacking the
cognitive ability to appreciate the sexual conduct in question or lacking the physical or
mental ability to make and to communicate a decision about whether they agreed to the
conduct.

United States v. Killion, 75 M.J. 209 (C.A.A.F. 2016), holding that violation of the
article prohibiting the use of provoking speech depends not on the likely reaction of the
hypothetical average person but rather on the likely reaction of an objectively
reasonable person in the position of the persons to whom the words are addressed.

United States v. Chin, 75 M.J. 220 (C.A.A.F. 2016), holding that a provision in a
pretrial agreement to “waive all waivable motions” did not preclude the Court of Criminal
Appeals from considering whether certain specifications constituted an unreasonable
multiplication of charges. An accused has no authority to waive the statutory authority
of the Court of Criminal Appeals to conduct a complete review of an accused’s
conviction unless the accused waives the right to appellate review altogether.

United States v. Cooley, 75 M.J. 247 (C.A.A.F. 2016), holding that Article 10,
UCMJ, speedy trial requirements did not apply to a charge against the accused where
the accused was not arrested or placed into pretrial confinement for that charge, and
that government accountability for the speedy trial clock begins to run as set forth in
RCM 707, and not pursuant to the “substantial information” rule, overruling United
States v. Johnson, 1 M.J. 101 (C.M.A. 1975).

United States v. Caldwell, 75 M.J. 276 (C.A.A.F. 2016), holding that a military
superior may be held criminally responsible for maltreatment of a subordinate even if
the prosecution does not prove that the superior possessed a specific intent to maltreat.
No mens rea beyond a general intent is required.

United States v. Matrtin, 75 M.J. 321 (C.A.A.F. 2016), holding that although
human lie detector evidence is inadmissible at trial, the court will not find reversible error
from its introduction when the accused invites its admission.

EV v. United States and Martinez, 75 M.J. 331 (C.A.A.F. 2016), holding that the

United States Court of Appeals for the Armed Forces lacked jurisdiction to decide the
merits of the alleged victim’s petition for a writ of mandamus to address the order of the
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military judge to release her mental health records since Article 6(b), UCMJ, was a clear
and unambiguous grant of jurisdiction to the Courts of Criminal Appeals and makes no
mention of the Court of Appeals for the Armed Forces.

United States v. Hills, 75 M.J. 350 (C.A.A.F. 2016), holding that MRE 413, the
military rule of evidence governing the use of evidence of similar crimes in a sexual
assault case, did not permit the government to use the charged sexual misconduct to
show the accused’s alleged propensity to commit the charged sexual misconduct.

United States v. Harrell, 75 M.J. 359 (C.A.A.F. 2016), holding that during a traffic
stop an officer may continue detention where he has reasonable suspicion of criminal
activity sufficient to justify the detention, and conducting a dog sniff did not violate the
Fourth Amendment where the military judge did not err in finding that the dog’s nose did
not extend into the passenger compartment of the vehicle.

United States v. Witt, 75 M.J. 380 (C.A.A.F. 2016), holding that the participation
of disqualified appellate judges of the Court of Criminal Appeals in the reconsideration
of its opinion produced a significant risk of undermining the public’s confidence in the
judicial process in a capital murder case, and the decision on reconsideration to affirm
the death sentence would be vacated and the case remanded for a sentencing
rehearing in accordance with the court’s original decision to set aside the sentence.

United States v. Howell, 75 M.J. 386 (C.A.A.F. 2016), holding that the
Government’s action of paying the accused at a reduced rate pending his rehearing did
not constitute illegal pretrial punishment in the absence of a showing of punitive intent
and where the Government was acting in a good faith position supported by regulations,
statutes, and case law.

United States v. Sterling, 75 M.J. 407 (C.A.A.F. 2016), holding that contrary to
the holding of the Court of Criminal Appeals, the Religious Freedom Restoration Act
applies in the military context, but that the accused failed to establish a prima facie case
under the statute at trial because she did not identify a sincerely held religious belief in
placing signs at her work space and how those signs were important to her exercise of
religion or how their removal substantially burdened her exercise of religion in some
other way.
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USCAAF STATISTICAL REPORT
SEPTEMBER 2015 TERM OF COURT

CUMULATIVE SUMMARY

CUMULATIVE PENDING SEPTEMBER 1, 2015

Master Docket 17
Petition Docket 80
Miscellaneous Docket 0
TOTAL 97

CUMULATIVE FILINGS

Master Docket 70
Petition Docket 719
Miscellaneous Docket 37
TOTAL 826

CUMULATIVE DISPOSITIONS

Master Docket 57
Petition Docket 727
Miscellaneous Docket 34
TOTAL 818

CUMULATIVE PENDING OCTOBER 1, 2016

Master Docket 30
Petition Docket 72
Miscellaneous Docket 3
TOTAL 105

OPINION SUMMARY

CATEGORY SIGNED PER CURIAM MEM/ORDER TOTAL
Master Docket 27 0 30 57
Petition Docket 0 0 727 727
Miscellaneous Docket 2 0 32 34
TOTAL 29 0 789 818
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MASTER DOCKET SUMMARY

PENDING AT BEGINNING OF TERM

FILINGS
Petitions granted from the Petition Docket
Certificates filed
Mandatory appeals filed
Remanded/Returned cases
TOTAL

DISPOSITIONS
Affirmed
Reversed in whole or in part
Certificates dismissed
TOTAL
