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• “No tenable concept of due 
process could condone a 
balance that gives so little 
weight to the accused’s 
interest in pretrial liberty”



DC Pretrial Detention Law
• Passed in 1970
• Allowed detention for a maximum of 60 
days (with option for extension to 90 day on 
a showing of good cause)

• Government had to show “substantial 
probability” the defendant committed the 
charged crime

• Used ~60 times in first five years after 
enactment



Bail Reform Act of 1984
• Presumptions of detention

• Drug crimes with statutory maximums of 10 
years or more or using a firearm in 
furtherance of a drug crime

• Allows limitless periods of detention
• Average is now 255 days

• Fewer than 24% people detained before its 
enactment; today 75% of federal defendants 
are detained 





United States v. Salerno
481 U.S. 739 (1987)





PRETRIAL DETENTION =
30% INCREASE IN FELONIES
20% INCREASE IN MISDEMEANORS

The Downstream Consequences of 
Misdemeanor Pretrial Detention, 69 Stan. L. 
Rev. 724 (2017)



Bordenkircher v. Hayes
434 U.S. 357 (1978)





Cruel and Unusual Punishment
Harmelin v. Michigan, 501 U.S. 957 (1991)



Rhodes v. Chapman
452 U.S. 337 (1981)



McCleskey v. Kemp
481 U.S. 279 (1987)

“The McCleskey decision was not really about 
the death penalty at all; rather, the Court's 
opinion was driven by a desire to immunize the 
entire criminal justice system from claims of 
racial bias....Racial discrimination, the Court 
seemed to suggest, was something that simply 
must be tolerated in the criminal justice system, 
provided no one admits to racial bias.”—
Michelle Alexander 
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