
To Fight and Win
The Nation’s Wars

American War Crimes and the Failure of Military Justice

In the Second World War





“It appears that there was a violation of the 

letter of international law, in that the SS 

guards seem to have been shot without trial, 

but in the light of the conditions which greeted 

the eyes of the first combat troops to reach 

Dachau, it is not believed that justice or equity 

demand that the difficult and perhaps 

impossible task of fixing individual 

responsibility now be undertaken.”









“It happened quite often that any SS-men 

captured in the Munich area were shot at once 

because of this idea and the feeling of 

repugnance the American soldier felt about the 

depravity of concentration camp guards in 

general and the Dachau guards in particular. 

Many American soldiers felt that to permit SS-

men to surrender was to afford sanctuary to 

beasts who thus sought to escape the 

consequences of their heinous acts.”







“What kind of war do civilians suppose we fought, anyway? 
We shot prisoners in cold blood, wiped out hospitals, strafed 
lifeboats, killed or mistreated enemy civilians, finished off the 
enemy wounded, tossed the dying into a hole with the dead, 
and in the Pacific boiled the flesh off enemy skulls to make 
table ornaments for sweethearts, or carved their bones into 
letter openers.”

-Edgar L. Jones







“You will forthwith cause a 
thorough investigation to be made 
into whether enemy prisoners of 
war have been killed or otherwise 
mistreated by members of your 
command and whether instructions 
have been given leading to such 
treatment or practices have been 
condoned and take disciplinary 
action where appropriate.”



“In general, very few serious incidents are revealed by the reports 
so far received,” and “reveal that adequate corrective action has 
been taken or it is now too late – the passage of time and the death 
and departure of witnesses have made it impossible to gather 
definitive evidence fixing responsibility upon individuals.”



“Numerous reports [of] serious violations are adumbrated by 
rumor and ‘general impression’ among men interviewed, these 
are in the main grossly exaggerated, part of the folklore of war 
– isolated incidents that have been magnified and multiplied 
in the retelling.”



Failings of the Eisenhower Report

1. Did not account for 
demobilization.

2. Relied on units to self-
police.

3. Avoided dealing with 
the failure of the 
military justice system.



Effects of Demobilization

1. Beginning in 1944 the army rotated 1% of 
troops per month or about 15% of the army’s 
total strength by V-E Day.

2. The average division would see 6,100 men 
demobilized between V-E Day and July 1945, 
about 43% of their allotted manpower.

3. One army, three corps, and eleven divisions 
disbanded by November of 1945.
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Of the 118 units possessing general 
courts-martial jurisdiction in the 
ETO, only 75 would send any sort 

of report to Eisenhower.



The Failure 
of Military 

Justice 

• Nine reported courts-martial for prisoner 
killing.

• Three resulted in “unjustified acquittals” by 
the army’s own reckoning. 

• Two more had sentences of less than five 
years.

• Two more had no information whatsoever 
provided about the nature or outcome of the 
case.

• Four units with known, serious violations 
resulting in courts-martial failed to report 
them.



No officers were reprimanded or court-
martialed as a result of the investigation, 

whether for actions during the war or failure 
to comply with the investigation.



1. The army did not know how many 
incidents of prisoner killing had 
occurred during the war.

2. The army had not systematically 
investigated or punished allegations of 
such conduct during the war.

3. After the war’s end it was not possible 
to correct these defects, and any effort 
would be politically disastrous.

Failings of the Report



Why Didn’t the Army Know
How Often its Troops Committed War Crimes?





The Lieber Code

• Prisoners or hostages could be subject 
to execution as reprisal.

• Those giving no quarter received none.

• Members of enemy units found to give 
no quarter could be executed for up to 
72 hours after capture.

• Guerillas and partisans could be shot 
without trial.

• Commanders could refuse quarter if 
they deemed such action a military 
necessity.



The Lieber Code

• Did not envision war crimes trials as a 
common mechanism for deal with 
violations of the laws of war.

• Saw such violations not as individual 
crimes but as offenses of one state 
against another.

• Did not require mechanisms to affix 
individual responsibility for criminal 
conduct.



“The object of civil law is to secure 
to every human being in a 
community all the liberty, security, 
and happiness possible, consistent 
with the safety of all. The object of 
military law is to govern armies 
composed of strong men, so as to 
be capable of exercising the largest 
measure of force at the will of the 
nation. These objects are as wide 
apart as the poles [...]. An army is 
a collection of armed men obliged 
to obey one man. Every enactment, 
every change of rules which 
impairs the principle weakens the 
army, impairs its values, and 
defeats the very object of its 
existence. All the traditions of civil 
lawyers are antagonistic to this 
vital principle [...].”



“I contend … that the existing system 
of Military Justice is un-American, 
having come to us by inheritance and 
rather witless adoption out of a system 
of government which we regard as 
fundamentally intolerable; that it is 
archaic, belonging as it does to an age 
when armies were but bodies of armed 
retainers and bands of mercenaries; ... 
that it has ever resulted, as it must 
ever result, in such injustice as to 
crush the spirit of the individual 
subjected to it, shock the public 
conscience, and alienate public esteem 
and affection from the army that 
insists on maintaining it.”



“The court-martial tries a man not 
only for the military aspect involved 
in his act; it tries him for the 
violation of the law of the land 
resulting from that act. For instance, 
if a soldier commits homicide, he is 
tried, not, as we used to think, for 
his act, in so far as it is prejudicial to 
the military establishment. The 
court-martial passes upon that 
unlawful homicide and every issue 
involved in it just as exactly as, and 
concurrently with, a district court of 
the United States or any other trial 
court.”



Ansell-Crowder Affair

• Started to professionalize 
military justice.

• Added “Law Members” to 
courts-martials, first officers at 
least nominally required to 
have legal training.

• Created the Board of Review 
and a formal appeals process.

• Began to limit the power of 
commanders in their control of 
courts-martial.



Ansell-Crowder Affair

• Did not dramatically change 
military law enforcement.

• MPs still few and 
overworked.

• CID shuttered after WWI.

• JAGs too few for duties, two 
for Inf. Div., one per Arm. or 
Abn.



Leipzig Trials
• First serious effort at a post-

war war crimes tribunal.

• Sought to bring more than 
1,000 German war criminals 
before a court.

• Considered trying the 
Kaiser.

• Failed utterly, Germans 
refused to prosecute and 
politically Weimar could not 
survive expansive trials.



Geneva 
Convention 
of 1929

• Dramatically expanded 
protections for prisoners of 
war.

• Functionally ended the 
reprisal system, prisoners 
could no longer be executed 
in reprisal.

• Forbade refusal of quarter.

• U.S. Army adopted these 
changes in their 1934 Rules 
of Land Warfare manual.



Moscow 
Declaration
1943

• Formally declared Allied 
Commitment to war 
crimes trials as the 
mechanism for dealing 
with German atrocities.

• Came about because of 
the increasing 
impossibility of reprisals 
given Nazi viciousness 
and unfavorable number 
of Allied prisoners.



The Failure of Military Justice

• These changes saw almost no change in the army’s 
manpower, training, or structure.

• MPs and trained criminal investigators were too few to 
adequately perform their duties.

• There were not enough trained judge advocates to handle 
highly complex and technical war crimes cases.

• Commanders were left to police themselves and their 
subordinates and did not do so with any great enthusiasm.



The Failure of Military Justice

• Admitting these facts was not politically possible with the 
Nuremberg trials approaching.

• Tempers were still too hot for an objective assessment of 
American conduct, particularly given the hideousness of the 
Nazi and Japanese regimes.

• Cold War politics made focusing on war crimes increasingly 
counter-productive.





The Himmelrod Memorandum and 
the Formation of the Bundeswehr

• Release of all German soldiers 
convicted of war crimes.

• An end to the "defamation" of the 
German soldier, including the SS.

• The German government would 
need to take “measures to transform 
both domestic and foreign public 
opinion."



No Victor’s Justice

• By 1948 the U.S. government had 
ceased active prosecution of German 
war criminals, including extraditing 
suspects to U.N. War Crimes 
Commission Countries

• By 1953 all German war criminals 
in U.S. custody were eligible for 
parole.

• By 1956 all members of 
Kampfgruppe Pieper responsible for 
the Malmedy massacre would be 
free. None would hang.



“The prime object of military organization is Victory, not 

justice. In that death struggle which is ever impending, the 

Army, which defends the Nation, is ever strained by the 

terrific consciousness that the Nation’s life and its own is at 

stake. No other objective than Victory can have first place in 

its thoughts, nor cause any remission of that strain. If it can 

do justice to its men, well and good. But justice is always 

secondary, and Victory is always primary.”

-Author of the 1917 Manual For Courts-Martial

To the Maryland Bar Association, 1919
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