Exceptions Clause

“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment
or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when
in actual service in time of War or public danger....”

l. Introduction

Anglo-American law has long recognized both the necessity of having military law and the need
to keep that law cabined to members of the military. The Exceptions Clause recognizes that the
ordinary modes of common-law criminal procedure do not apply in cases arising in the military. The
constitutional issues under this clause have concerned the persons against whom military law may be
applied, whether military law may extend to traditional civilian crimes, and which constitutional criminal
procedure rights, if any, apply to military members.

Il. History Before 1787
A. British Precedent

In England, the history of military law begins with the application of martial law.! Here, “martial
law” means “a summary form of criminal justice, exercised under direct or delegated royal authority by
the military or police forces of the Crown, which is independent of the established processes of the
common law courts, the ecclesiastical courts, and the courts which administered the civil law in
England.”? Matthew Hale famously remarked that martial law “in truth and reality . . . is not a law, but
something indulged, rather than allowed, as a law.”3

Before the seventeenth century, England subjected many individuals to martial law. These
included members of the armed forces, rebels, rioters, thieves, and some other criminals.* But in the
Petition of Right, the Crown renounced all commissions to subject individuals to martial law, except for
soldiers in the field during war and for rebellion within England.> In justifying the continued application
of martial law to members of the military, Hale explained, “[t]he necessity of government, order, and
discipline in an army is that only which can give those laws a countenance.”®

At the time of the Petition of Right, England had no standing army. That would come nearly two
generations later.” When the standing army became an established institution, England quickly
discovered that “[i]t was impossible to maintain a permanent force in time of peace so long as desertion
could only be punished by a civil court and insubordination was an offence unrecognized by the law.”®
Martial law and military law began to separate in the seventeenth century (although the term “martial
law” would still be used as a synonym for military law well into the eighteenth century). In 1689,
Parliament passed annual Mutiny Acts for the discipline of the army.’ A few decades earlier, Parliament
had also passed Articles of War to govern the British navy.1°
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The legal regime governing the military not only aimed to make the military more efficient, but
it also sought to control the danger of professional troops.!! In part, Britain accomplished this by
providing that members of the military were subject to both civilian law and military law.'? With respect
to civilian law, “[t]he fixed doctrine of English law is that a soldier, though a member of a standing army,
is in England subject to all the duties and liabilities of an ordinary citizen.”*® Thus, for example, soldiers
could not plead that they were following military orders as a defense to criminal prosecution.’* But in
addition, a person “on entering the army becomes liable to special duties as being ‘a person subject to
military law.””*> This meant that a person could be punished severely for acts that, in the civilian world,
would either not be criminal or would be a slight offense (e.g., insulting or committing a minor battery
of a superior officer).’® And a soldier could be punished by court-martial rather than by a jury of his
peers, as would be guaranteed at common law.!” Because of these military law duties, a soldier, by
virtue of his employment, does not have “the same freedom” and “occupies a position totally different
from that of a civilian.”*®

The militiaman occupied a status in between the status of the soldier (or sailor) and a civilian.
Militiamen were the able-bodied citizens who could be called into temporary military service.® British
law took a functional approach to military justice for militiamen. Militiamen were subjected to military
law “only when in training or when the force is embodied.”?° And British law heavily limited when the
militia could be embodied to defensive military conflicts only.? So citizens called into temporary
military service were subjected to miliary law when acting as soldiers; when living their civilian life, they
were only subject to the duties of civilian law.

Although these British rules were clear in theory, there were some difficult cases. In the
eighteenth century, Britain began to keep some army officers in a half-pay status.?? It was debatable
whether this half pay was compensation for retired status or a retainer for the possibility of future recall
into service.?® Britain debated whether these half-pay officers could be court-martialed for acts done
when not called into active service. Between 1749 and 1751, Parliament extended the Mutiny Act to
half-pay officers. But this action met with a firestorm of controversy on policy and constitutional
grounds, and Parliament abandoned the application of military law to half-pay officers in 1751.%
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B. American Precedent

In America, traditional British law applied. Thus, professional soldiers were subjected to military
law while in service. For example, Virginia passed a Mutiny Act in 1757 that applied to officers who
were “mustered, or in pay” and to those who were “[e]nlisted or in pay as a soldier.”?® And
Pennsylvania passed a Mutiny Act in 1756 that applied to officers “commissioned and in pay” and to
soldiers “regularly enlisted . . . [who are] paid and maintained by the Crown.”?®

Upon separation from Britain, many states adopted the traditional British limits for military
jurisdiction. In 1776, Maryland placed in its Declaration of Rights that “no person, except regular
soldiers, mariners, and marines in the service of this State, or militia when in actual service, ought in any
case to be subject to or punishable by martial law.?” Similarly, the Massachusetts Constitution of 1780
guaranteed in its Declaration of Rights that “[n]o person can in any case be subjected to law-martial, or
to any penalties or pains, by virtue of that law, except those employed in the army or navy, and except
the militia in actual service, but by authority of the legislature.”?®

But as in Britain, civilian law applied to the military. Or at least it was supposed to. In the
Declaration of Independence, the United States listed among its grievances that Britain had protected
soldiers “by a mock Trial, from punishment for any Murders which they should commit on the
Inhabitants of these States.”?*

During the Revolutionary War, Congress adopted Articles of War to govern the Army and Navy.
The Articles of Confederation also authorized Congress to “have the sole and exclusive right and power
of ... making rules for the government and regulation of the . . . land and naval forces.”* For a brief
history, see the entry on the Rules and Regulations Clause.

Il The Ratification of the Constitution, the Scope of Military Law, and the Adopted Constitutional
Amendments

The Constitution separately authorized Congress to make “Rules for the Government and
Regulation of the land and naval Forces” and to “provide for . . . disciplining[] the Militia.” The clause
authorizing Congress to make rules for the military received little attention. As Justice Story explained,
“This is a natural incident to the preceding powers to make war, to raise armies, and to provide and
maintain a navy. Its propriety, therefore, scarcely could be, and never has been denied . . ..”%!

The Anti-Federalists, however, fiercely objected to the militia provision. Because all able-
bodied men were technically in the militia, the Anti-Federalist argued that Congress could impose
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military law on all men of military age.3? Federalists responded that the federal government’s power to
govern the militia was limited to times when the militia was an actual federal service.®

The Anti-Federalists nevertheless wanted additional assurances. In their proposed declarations
of rights and amendments to the Constitution, the Anti-Federalists sought a general guarantee that
civilian law and common-law criminal procedure rights would apply to all citizens. Their proposed
amendments recognized two exceptions. The first was cases involving “the government of the land and
naval forces” (or some equivalent language),* sometimes with the added qualifier that the case arise in
“time of actual War, Invasion, or Rebellion.”*> The second was a prohibition against applying military
law (still referred to as “martial law”) against militiamen, except “when in actual service in time of war,
invasion, or rebellion.”3®

The proposals, thus, tracked traditional British practice. For members of the army and navy,
most proposals recognized status-based jurisdiction: these soldiers could be subjected to military law by
virtue of their status as soldiers. For members of the militia, the proposals authorized a functional
military jurisdiction: military law applied in active service and civilian law applied when they lived as
civilians.

In Congress, the initial House passed version of the Bill of Rights provided that “[t]he trial of all
crimes (except. . . in cases arising in the land or naval forces, or in the militia, in time of war or public
danger) shall be by an impartial jury.”*” The Senate, however, amended the House’s proposal by adding
the exception to (what is now) the Fifth Amendment’s Grand Jury provision.®® Following a Conference
Committee, the House accepted the change on the Fifth Amendment but insisted on revised language
for what is now the Sixth Amendment; that language omitted any reference to exceptions for the
military.®

V. Subsequent Practice and Open Questions

Despite its drafting, the Exceptions Clause has never been applied solely to the Fifth
Amendment’s grand jury provision. Instead, the provision has been understood to stand for the broader
proposition that traditional common-law criminal procedure protections do not apply to proper
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proceedings under military jurisdiction.*® Thus, for example, members of the military may be tried by
courts-martial and are not entitled to a petit jury of their peers.*

Under an originalist understanding, which Fifth and Sixth Amendment rights, if any, should apply
in military law cases remains an unsettled question.** Courts have applied some of the Fifth and Sixth
Amendments in military law cases. The Supreme Court has applied the Double Jeopardy Clause (or
assumed it applies) to bar successive prosecutions by the same sovereign, whether civilian or military.*
Whether those cases are correct as an original matter is uncertain. Under British law, a civilian acquittal
would bar a military prosecution, but a military acquittal would not bar a civilian prosecution.** The rule
perhaps prevented the military from protecting its own for misconduct committed in the civilian realm.
Others have assumed that due process and the right to counsel apply, although the Supreme court
characterized the latter as “much debated and never squarely resolved.”* And there has been dicta to
the effect that none of the provisions apply.*®

Today, some of the most difficult questions are about how to understand Framing-era rules in
light of changed circumstances. For example, the bureaucratic structure of the Armed Forces has
changed beyond the Framers’ imagination. At the Framing, there was a sharp distinction between the
army and navy (which were regular forces) and the militia, which was the nonprofessional force.*’ Yet,
the military now has large categories of servicemen who maintain a military affiliation but who are not
full-time troops. These include military reservists (both actively drilling and inactive) and military
retirees of both the regular and reserve components.

Congress’s expansion of the Armed Forces to include nonprofessional forces raises difficult
guestions about how far Congress may extend military jurisdiction. Consistent with the original
understanding, the Court has held that members of the army and navy (i.e., the regular forces) are
subject to military law at all times,* while militiamen are subject to military law only while on duty*® and
civilians are not amenable to military law.>® (These cases are more fully discussed in the entry on the
Military Regulations Clause.) But what about military retirees, who remain affiliated with the Armed
Forces and draw retired pay but who have no active-duty service obligations? May Congress subject
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them to military law for conduct that occurs in their civilian life? Among originalists, the
constitutionality of such actions have been heavily debated.*!

Similar disputes have not arisen over the nonprofessional troops in the reserve forces. But that
is because Congress has statutorily treated reservists as though they were militiamen and limited
military jurisdiction to when they are on active duty or in training.>? It is not clear whether Congress
could constitutionally apply status-based jurisdiction to reservists and subject them to military law for
conduct that occurred in their civilian life.

Finally, questions have also arisen about the extent to which Congress may subject
servicemembers to military jurisdiction for traditionally civilian offenses. Until 1969, the Supreme Court
did not require that an offense cognizable by court-martial have any connection to the military. Instead,
the Supreme Court has generally policed only personal jurisdiction, holding that members of the army
and navy (i.e., the regular forces) are subject to military law at all times,*® while militiamen are subject
to military law while on duty,>* and civilians are not amenable to military law.>> Beginning in 1969,
however, the Court required that the offense be service connected to qualify as “arising” in the Armed
Forces.>® But doubts persisted whether the service-connected rule was correct, and the rule proved
difficult to enforce. As a result, the Supreme Court abandoned that rule only eighteen years later.®’
(See the Military Regulations Clause for more detail.)

This, too, has been a contested issue because of changed circumstances. At the Founding,
military law generally applied only to military offenses. But in more recent history, Congress has vastly
expanded the range of offenses cognizable in military courts to include traditionally civilian conduct.>®
Originalist debates over whether the Constitution imposes any subject-matter limits on the crimes for
which servicemembers may be prosecuted in military courts involve legal questions of constitutional
meaning, factual disputes about Framing-era practices, and the legal effect, if any, of past practices and
arguably changed circumstances.
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