
 

 

§864. Art. 64. Judge advocate review of finding of guilty in 

summary court-martial 

(a) IN GENERAL.—Under regulations prescribed by the 

Secretary concerned, each summary court-martial in which 

there is a finding of guilty shall be reviewed by a judge 
advocate. A judge advocate may not review a case under this 

subsection if the judge advocate has acted in the same case as 

an accuser, preliminary hearing officer, member of the court, 
military judge, or counsel or has otherwise acted on behalf of 

the prosecution or defense. The judge advocate's review shall 

be in writing and shall contain the following: 

(1) Conclusions as to whether— 

(A) the court had jurisdiction over the accused and the 
offense; 

(B) the charge and specification stated an offense; and 

(C) the sentence was within the limits prescribed as a matter 

of 

law. 

(2) A response to each allegation of error made in writing 

by the accused. 

(3) If the case is sent for action under subsection (b), a 

recommendation as to the appropriate action to be taken and 
an opinion as to whether corrective action is required as a 

matter of law. 

(b) RECORD.—The record of trial and related documents in 
each case reviewed under subsection (a) shall be sent for 

action to the person exercising general court-martial 

jurisdiction over the accused at the time the court was 
convened (or to that person’s successor in command) if— 

(1) the judge advocate who reviewed the case 

recommends corrective action; or 

(2) such action is otherwise required by regulations of the 

Secretary concerned. 

(c)(1) The person to whom the record of trial and related 
documents are sent under subsection (b) may— 

(A) disapprove or approve the findings or sentence, in 

whole or in part; 

(B) remit, commute, or suspend the sentence in whole or 

in 

part; 

(C) except where the evidence was insufficient at the 

trial to support the findings, order a rehearing on the findings, 

on the sentence, or on both; or 

(D) dismiss the charges. 

(2) If a rehearing is ordered but the convening authority 

finds a rehearing impracticable, he shall dismiss the charges. 

(3) If the opinion of the judge advocate in the judge 

advocate’s review under subsection (a) is that corrective 

action is required as a matter of law and if the person required 

to take action under subsection (b) does not take action that is 

at least as favorable to the accused as that recommended by 

the judge advocate, the record of trial and action thereon shall 
be sent to the Judge Advocate General for review under 

section 869 of this title (article 69). 

 

§865. Art. 65. Transmittal and review of records 

(a) TRANSMITTAL OF RECORDS.— 

(1) FINDING OF GUILTY IN GENERAL OR SPECIAL 

COURT- MARTIAL.—If the judgment of a general or special 

court-martial entered under section 860c of this title (article 
60c) includes a finding of guilty, the record shall be 

transmitted to the Judge Advocate General. 

(2) OTHER CASES.—In all other cases, records of trial by 

court- martial and related documents shall be transmitted and 
disposed of as the Secretary concerned may prescribe by 

regulation. 

(b) CASES ELIGIBLE FOR DIRECT APPEAL— 

(1) AUTOMATIC REVIEW.—If the judgment includes a 

sentence of death, dismissal of a commissioned officer, cadet, or 
midshipman, dishonorable discharge or bad-conduct discharge, or 

confinement for 2 years or more, the Judge Advocate General shall 

forward the record of trial to the Court of Criminal Appeals for 
review under section 866(b)(3) of this title (article 66(b)(3)). 

(2) CASES ELIGIBLE FOR DIRECT APPEAL REVIEW.— 

(A) IN GENERAL.—If the case is eligible for direct review 

under section 866(b)(1) of this title (article 66(b)(1)), the Judge 
Advocate General shall— 

(i) forward a copy of the record of trial to an appellate 

defense counsel who shall be detailed to review the case and, 
upon request of the accused, to represent the accused before the 

Court of Criminal Appeals; and 

(ii) upon written request of the accused, forward a copy 
of the record of trial to civilian counsel provided by the accused. 

(B) INAPPLICABILITY.—Subparagraph (A) shall not 

apply if the accused— 

(i) waives the right to appeal under section 861 of this 
title (article 61); or 

(ii) declines in writing the detailing of appellate defense 

counsel under paragraph (A)(i). 

(c) NOTICE OF RIGHT TO APPEAL.— 

(1) IN GENERAL.—The Judge Advocate General shall 
provide notice to the accused of the right to file an appeal under 

section 866(b)(1) of this title (article 66(b)(1)) by means of 

depositing in the United States mails for delivery by first class 
certified mail to the accused at an address provided by the 

accused or, if no such address has been provided by the accused, 

at the latest address listed for the accused in the official service 
record of the accused. 

(2) INAPPLICABILITY UPON WAIVER OF APPEAL.—

Paragraph (1) shall not apply if the accused waives the right to 

appeal under section 861 of this title (article 61). 

(d) REVIEW BY JUDGE ADVOCATE GENERAL.— 

(1) BY WHOM.—A review conducted under this subsection 

may be conducted by an attorney within the Office of the Judge 

Advocate General or another attorney designated under 
regulations prescribed by the Secretary concerned. 

(2) REVIEW OF CASES NOT ELIGIBLE FOR DIRECT 

APPEAL.— 

(A) A review under subparagraph (B) shall be completed 

in each general and special court-martial that is not eligible for 

direct appeal under paragraph (1) or (3) of section 866(b) of this 
title (article 66(b)). 

(B) SCOPE OF REVIEW.—A review referred to in 

subparagraph 

(A) shall include a written decision providing each of the 
following: 

(i) A conclusion as to whether the court had jurisdiction 

over the accused and the offense. 

(ii) A conclusion as to whether the charge and 

specification stated an offense. 

(iii) A conclusion as to whether the sentence was within 

the limits prescribed as a matter of law. 



 

 

(iv) A response to each allegation of error made in 

writing by the accused. 

(3) REVIEW WHEN DIRECT APPEAL IS WAIVED, 
WITHDRAWN OR NOT FILED.— 

(A) IN GENERAL.—A review under subparagraph (B) 

shall be completed in each general and special court-martial 
if— 

(i) the accused waives the right to appeal or 

withdraws appeal under section 861 of this title (article 61); 

or 

(ii) the accused does not file a timely appeal in a case 

eligible for direct appeal under subparagraph (A), (B) or (C) 
of section 866(b)(1) of this title (article 66(b)(1)). 

(B) SCOPE OF REVIEW.—A review referred to in 

subparagraph 

(A) shall include a written decision limited to providing 

conclusions on the matters specified in clauses (i), (ii), and 

(iii) of paragraph (2)(B). 

(e) REMEDY.— 

(1) IN GENERAL.—If after a review of a record under 

subsection (d), the attorney conducting the review believes 
corrective action may be required, the record shall be 

forwarded to the Judge Advocate General, who may set aside 

the findings or sentence, in whole or in part. 

(2) REHEARING.—In setting aside findings or sentence, 
the Judge Advocate General may order a rehearing, except that 

a rehearing may not be ordered in violation of section 844 of 

this title (article 44). 

(3) REMEDY WITHOUT REHEARING.— 

(A) DISMISSAL WHEN NO REHEARING 

ORDERED.—If the Judge Advocate General sets aside 

findings and sentence and does not order a rehearing, the 
Judge Advocate General shall dismiss the charges. 

(B) DISMISSAL WHEN REHEARING 

IMPRACTICAL.— If the Judge Advocate General  

(i)  IN GENERAL.—Subject to clause (ii) if the Judge 

Advocate General sets aside findings and orders a rehearing 

and the convening authority determines that a rehearing 

would be impractical impracticable, the convening authority 
shall dismiss the charges. 

(ii) CASES REFERRED BY SPECIAL TRIAL COUNSEL—

If a case was referred to trial by a special trial counsel, a 

special trial counsel shall determine if a rehearing is 
impracticable and shall dismiss the charges if the special trial 

counsel so determines. 

 

§866. Art. 66. Courts of Criminal Appeals 

(a) COURTS OF CRIMINAL APPEALS.— 

(1) In General.—Each Judge Advocate General shall 

establish a Court of Criminal Appeals which shall be 

composed of one or more panels, and each such panel shall be 

composed of not less than three appellate military judges. For 
the purpose of reviewing court-martial cases, the court may 

sit in panels or as a whole in accordance with rules prescribed 

under subsection (h). Any decision of a panel may be 
reconsidered by the court sitting as a whole in accordance with 

such rules. Appellate military judges who are assigned to a 

Court of Criminal Appeals may be commissioned officers or 
civilians, each of whom must be a member of a bar of a 

Federal court or of the highest court of a State and must be 

certified by the Judge Advocate General as qualified, by 
reason of education, training, experience, and judicial 

temperament, for duty as an appellate military judge. The 

Judge Advocate General shall designate as chief judge one of 

the appellate military judges of the Court of Criminal Appeals 

established by him. The chief judge shall determine on which 
panels of the court the appellate judges assigned to the court 

will serve and which military judge assigned to the court will 

act as the senior judge on each panel. In accordance with 
regulations prescribed by the President, assignments of 

appellate military judges under this section (article) shall be 

for appropriate minimum periods, subject to such exceptions 
as may be authorized in the regulations. 

(2) Additional Qualifications.—In addition to any other 

qualifications specified in paragraph (1), any commissioned 

officer or civilian assigned as an appellate military judge to a 
Court of Criminal Appeals shall have not fewer than 12 years 

of experience in the practice of law before such assignment. 

(b) REVIEW.— 

(1) APPEALS BY ACCUSED.— A Court of Criminal 

Appeals shall have jurisdiction over a timely appeal from the 
judgment of a court-martial, entered into the record under 

section 860c of this title (article 60c), as follows:  shall have 

jurisdiction over- 

(A) On appeal by the accused in a case in which the 

sentence extends to confinement for more than six months and 
the case is not subject to automatic review under paragraph (3) A 

timely appeal from the judgement of a court-martial, entered into 

the record under section 860c(a) of this title (article 60c(a)), that 
includes a finding of guilty; and 

(B) On appeal by the accused in a case in which the 

Government previously filed an appeal under section 862 of this 
title (article 62). A summary court-martial case in which the 

accused filed an application for review with the Court under 

section 869(d)(1)(B) of this title (article 69(d)(1)(B)) and for 
which the application has been granted by the Court. 

(C) On appeal by the accused in a case that the Judge 

Advocate General has sent to the Court of Criminal Appeals for 

review of the sentence under section 856(d) of this title (article 

56(d) 

(D) In a case in which the accused filed an application for 
review with the Court under section 869(d)(1)(B) of this title 

(article 69(d)(1)(B)) and the application has been granted by the 

Court. 
(2) REVIEW OF CERTAIN SENTENCES. —A Court of 

Criminal Appeals shall have jurisdiction over all cases that the 

Judge Advocate General orders sent to the Court for review under 
section 856(d) of this title (article 56(d)). 

(3) AUTOMATIC REVIEW. —A Court of Criminal Appeals 

shall have jurisdiction over a court-martial in which the judgment 

entered into the record under section 860(c) of this title (article 
60c) includes a sentence of death, dismissal of a commissioned 

officer, cadet, or midshipman, dishonorable discharge or bad-

conduct discharge, or confinement for 2 years or more. 

(c) TIMELINESS.—An appeal under subsection (b) is timely if 

it is filed as follows  is timely if— 

(1) In the case of an appeal by the accused under subsection 

(b)(1)(A) or (b)(1)(B), if filed before the later of— in the case of 

an appeal under subparagraph (A) of such subsection, it is filed 
before the later of: 

(A) the end of the 90-day period beginning on the date the 

accused is provided notice of appellate rights under section 865(c) 

of this title (article 65(c)); or the end of the 90=day period 
beginning on the date the accused is provided notice of appellate 

rights under section 865(c) of this title (article 65(c)); or 

(B) the date set by the Court of Criminal Appeals by rule 
or order. the date set by the Court of Criminal Appeals by rule or 

order; and 



 

 

(2) In the case of an appeal by the accused under subsection 

(b)(1)(C), if filed before the later of— In the case of an appeal 

under subparagraph (B) of each subsection, an application for 
review with the Court is filed not later than the earlier of the dates 

established under section 869(d)(2)(B) of this title (article 

69(d)(2)(B)). 

(A) the end of the 90-day period beginning on the date the 

accused is notified that the application for review has been 
granted by letter placed in the United States mails for delivery by 

first class certified mail to the accused at an address provided by 

the accused or, if no such address has been provided by the 
accused, at the latest address listed for the accused in his official 

service record; or 

(B) the date set by the Court of Criminal Appeals by rule 

or order. 

(d) DUTIES.— 

(1) CASES APPEALED BY ACCUSED.— 

(A) In General.—In any case before the Court of Criminal 

Appeals under subsection (b), the Court may act only with 
respect to the findings and sentence as entered into the record 

under section 860c of this title (article 60c). The Court may 

affirm only such findings of guilty as the Court finds correct in 
law, and in fact in accordance with subparagraph (B). The Court 

may affirm only the sentence, or such part or amount of the 

sentence, as the Court finds correct in law and fact and 
determines, on the basis of the entire record, should be approved. 

(B) Factual Sufficiency Review. — 

(i) In an appeal of a finding of guilty under 
subsection (b), the Court may consider whether the finding is 

correct in fact upon request of the accused if the accused 

makes a specific showing of a deficiency in proof. 

(ii) After an accused has made such a showing, the 
Court may weigh the evidence and determined controverted 

questions of fact subject to— 

                   (I) appropriate deference to the fact that the trial 

court saw and heard the witnesses and other evidence; and 

                   (II) appropriate deference to findings of fact 

entered into the record by the military judge. 

(iii) If, as a result of the review conducted under 
clause (ii), the Court is clearly convinced that the finding of 

guilty was against the weight of the evidence, the Court may 

dismiss, set aside, or modify the finding, or affirm a lesser 
finding. 

(2) ERROR OR EXCESSIVE DELAY.—In any case before 

the Court of Criminal Appeals under subsection (b), the Court 

may provide appropriate relief if the accused demonstrates error 
or excessive delay in the processing of the court-martial after the 

judgment was entered into the record under section 860c of this 

title (article 60c). 

(e) CONSIDERATION OF AN APPEAL OF SENTENCE BY 
THE UNITED STATES.— 

(1) IN GENERAL.—In considering a sentence on appeal, 

other than as provided in section 856(d) of this title (Article 
56(d)), the Court of Criminal Appeals may consider- 

or review as provided in section 856(d) of this title (article 

56(d)), the Court of Criminal Appeals may consider— 

(A) whether the sentence violates the law; and 

(B) whether the sentence is inappropriately severe- plainly 
unreasonable. 

(i) If the sentence is for an offense for which the 

President has not established sentencing parameters 
pursuant to section 539E(e) of the National Defense 

Authorization Act of for Fiscal Year 2022; or  

(ii) In the case of an offense for which the President has 

established a sentencing parameter pursuant to 

section 539E(e) of the National Defense 
Authorization Act of for Fiscal Year 2022, if the 

sentence is above the upper range of such sentencing 

parameter;  

         (C) In the case of an offense for which the President has    

 established a sentencing parameter pursuant to section 

 539E(e) of the National Defense Authorization Act of 
  Fiscal Year 2022, whether the sentence is a result of 

 of an incorrect application of the parameter;  

         (D) whether the sentence is plainly unreasonable; and 

         (E) in review of a sentence to death or to life in prison 
without eligibility for parole determined by the members in a 

capital case under section 853(c) of this title (article 53(c)), 

whether the sentence is otherwise appropriate, under rules 
prescribed by the President. 

(2) RECORD ON APPEAL OR REVIEW.—In an appeal 

or review under this subsection or section 856(d) of this title 

(article 56(d)), the record on appeal or review shall consist 
of— 

(A) any portion of the record in the case that is 

designated as pertinent by any either of the partyies; 

(B) the information submitted during the sentencing 

proceeding; and 

(C) any information required by regulation prescribed 

by the President or by rule or order of the Court of Criminal 
Appeals. 

(f) LIMITS OF AUTHORITY.— 

(1) SET ASIDE OF FINDINGS — 

(A) IN GENERAL—If the Court of Criminal Appeals 
sets aside the findings, the Court— 

(i) may affirm any lesser included offense; and 

(ii) may, except when prohibited by section 844 of 
this title (article 44), order a rehearing. 

(B) DISMISSAL WHEN NO REHEARING 

ORDERED.—If the Court of Criminal Appeals sets aside the 
findings and does not order a rehearing, the Court shall order 

that the charges be dismissed. 

(C) DISMISSAL WHEN REHEARING 
IMPRACTICABLE.—If the Court of Criminal Appeals  

(i) IN GENERAL.—Subject to clause (ii), if the Court of 

Criminal Appeals orders a rehearing on a charge and the 
convening authority finds a rehearing impracticable, the 

convening authority may dismiss the charge. 

(ii) Cases referred by special trial counsel—If a case was 
referred to trial by a special trial counsel, a special trial 

counsel shall determine if a rehearing is impracticable 

and shall dismiss the charges if the special trial counsel 
so determines. 

(2) SET ASIDE OF SENTENCE.—If the Court of 

Criminal Appeals sets aside the sentence, the Court may— 
(A) modify the sentence to a lesser sentence; or 

(B) order a rehearing 

(3) ADDITIONAL PROCEEDINGS.—If the Court of 

Criminal Appeals determines that additional proceedings are 
warranted, the Court may order a hearing as may be necessary 

to address a substantial issue, subject to such limitations as the 

Court may direct and under such regulations as the president 
may prescribe. If the Court of Appeals for the Armed Forces 

determines that additional proceedings are warranted, the 

Court of Criminal Appeals shall order a hearing or other 
proceeding in accordance with the direction of the court of 

Appeals for the Armed Forces. 



 

 

(g) ACTION IN ACCORDANCE WITH DECISIONS OF 

COURTS.—The Judge Advocate General shall, unless there 

is to be further action by the President, the Secretary 
concerned, the Court of Appeals for the Armed Forces, or the 

Supreme Court, instruct the appropriate authority to take 

action in accordance with the decision of the Court of 
Criminal Appeals. 

(h) RULES OF PROCEDURE.—The Judge Advocates 

General shall prescribe uniform rules of procedure for Courts 
of Criminal Appeals and shall meet periodically to formulate 

policies and procedure in regard to review of court-martial 

cases in the offices of the Judge Advocates General and by 
Courts of Criminal Appeals. 

(i) PROHIBITION ON EVALUATION OF OTHER 

MEMBERS OF COURTS.—No member of a Court of Criminal 

Appeals shall be required, or on his own initiative be permitted, 

to prepare, approve, disapprove, review, or submit, with respect 
to any other member of the same or another Court of Criminal 

Appeals, an effectiveness, fitness, or efficiency report, or any 

other report or document used in whole or in part for the purpose 
of determining whether a member of the armed forces is qualified 

to be advanced in grade, or in determining the assignment or 

transfer of a member of the armed forces, or in determining 
whether a member of the armed forces should be retained on 

active duty. 

(j) INELIGIBILITY OF MEMBERS OF COURTS TO 

REVIEW RECORDS OF CASES INVOLVING CERTAIN 

PRIOR MEMBER SERVICE.—No member of a Court of 
Criminal Appeals shall be eligible to review the record of any trial 

if such member served as investigating officer in the case or 

served as a member of the court-martial before which such trial 
was conducted, or served as military judge, trial or defense 

counsel, or reviewing officer of such trial. 

 

§867. Art. 67. Review by the Court of Appeals for the Armed 

Forces 

(a) The Court of Appeals for the Armed Forces shall review the 

record in— 

(1) all cases in which the sentence, as affirmed by a Court of 

Criminal Appeals, extends to death; 

(2) all cases reviewed by a Court of Criminal Appeals which 

the Judge Advocate General, after appropriate notification to the 
other Judge Advocates General and the Staff Judge Advocate to 

the Commandant of the Marine Corps, orders sent to the Court of 

Appeals for the Armed Forces for review; and 

(3) all cases reviewed by a Court of Criminal Appeals in 

which, upon petition of the accused and on good cause shown, 

the Court of Appeals for the Armed Forces has granted a review. 

(b) The accused may petition the Court of Appeals for the Armed 

Forces for review of a decision of a Court of Criminal Appeals 
within 60 days from the earlier of— 

(1) the date on which the accused is notified of the decision of 

the Court of Criminal Appeals; or 

(2) the date on which a copy of the decision of the Court of 

Criminal Appeals, after being served on appellate counsel of 

record for the accused (if any), is deposited in the United States 

mails for delivery by first-class certified mail to the accused at an 
address provided by the accused or, if no such address has been 

provided by the accused, at the latest address listed for the 

accused in his official service record. 

The Court of Appeals for the Armed Forces shall act upon such 
a petition promptly in accordance with the rules of the court. 

(c)(1) In any case reviewed by it, the Court of Appeals for the 

Armed Forces may act only with respect to— 

(A) the findings and sentence set forth in the entry of 

judgment, as affirmed or set aside as incorrect in law by the Court 

of Criminal Appeals; or 

(B) a decision, judgment, or order by a military judge, as 

affirmed or set aside as incorrect in law by the Court of Criminal 

Appeals. 

(C) the findings set forth in the entry of judgment, as 

affirmed, dismissed, set aside, or modified by the Court of 

Criminal Appeals as incorrect in fact under 866(d)(1)(B) of this 
title (article 66(d)(1)(B)). 

(2) In a case which the Judge Advocate General orders sent to 

the Court of Appeals for the Armed Forces, that action need be 
taken only with respect to the issues raised by him. 

(3) In a case reviewed upon petition of the accused, that action 

need be taken only with respect to issues specified in the grant of 
review. 

(4) The Court of Appeals for the Armed Forces shall take 

action only with respect to matters of law. 

(d) If the Court of Appeals for the Armed Forces sets aside 

the findings and sentence, it may, except where the setting 

aside is based on lack of sufficient evidence in the record to 
support the findings, order a rehearing. If it sets aside the 

findings and sentence and does not order a rehearing, it shall 

order that the charges be dismissed. 

(e) After it has acted on a case, the Court of Appeals for the 
Armed Forces may direct the Judge Advocate General to 

return the record to the Court of Criminal Appeals for further 

review in accordance with the decision of the court. Otherwise, 
unless there is to be further action by the President or the 

Secretary concerned, the Judge Advocate General shall 

instruct the convening authority to take action in accordance 
with that decision. If the court has ordered a rehearing, but the 

convening authority finds a rehearing impracticable, he may 

dismiss the charges.  Notwithstanding the preceding sentence, 

if a case was referred to trial by a special trial counsel, a 

special trial counsel shall determine if a rehearing is 

impracticable and shall dismiss the charges if the special trial 
counsel so determines. 

§867a. Art. 67a. Review by the Supreme Court 

(a) Decisions of the United States Court of Appeals for the 

Armed Forces are subject to review by the Supreme Court by 
writ of certiorari as provided in section 1259 of title 28. The 

Supreme Court may not review by a writ of certiorari under 

this section any action of the United States Court of Appeals 
for the Armed Forces in refusing to grant a petition for review. 

(b) The accused may petition the Supreme Court for a writ of 

certiorari without prepayment of fees and costs or security 
therefor and without filing the affidavit required by section 

1915(a) of title 28. 

 

§868. Art. 68. Branch offices 

The Secretary concerned may direct the Judge Advocate 
General to establish a branch office with any command. The 

branch office shall be under an Assistant Judge Advocate 

General who, with the consent of the Judge Advocate General, 
may establish a Court of Criminal Appeals with one or more 

panels. That Assistant Judge Advocate General and any Court 

of Criminal Appeals established by him may perform for that 
command under the general supervision of the Judge 

Advocate General, the respective duties which the Judge 

Advocate General and a Court of Criminal Appeals 
established by the Judge Advocate General would otherwise 

be required to perform as to all cases involving sentences not 

requiring approval by the President. 



 

 

 

§869. Art. 69. Review by Judge Advocate General 

(a) IN GENERAL.—Upon application by the accused or 

receipt of the record pursuant to section 864(c)(3) of this title 

(article 64(c)(3)) and subject to subsections (b), (c), and (d), 
the Judge Advocate General may— modify or set aside, in 

whole or in part, the findings and sentence in a court-martial 

that is not reviewed under section 866 of this title (article 66). 

(1) with respect to a summary court-martial, modify or set 

aside, in whole or in part, the findings and sentence; or 

(2) with respect to a general or special court-martial, order 
such a court-martial to be reviewed under section 866 of this title 

(article 66). 

(b) TIMING.— 

(1) To qualify for consideration, an application under 

subsection (a) must be submitted to the Judge Advocate 

General not later than one year after the date of completion of 
review under section 864 or 865 of this title (article 64 or 65), 

as the case may be. The Judge Advocate General may, for 

good cause shown, extend the period for submission of an 
application, but may not consider an application submitted 

more than three years after such completion date. not later 

than— 

(A) for a summary court-martial, one year after the date 

of completion of review under section 864 of this title (article 
64); or  

(B) for a general or special court-martial, one year after 

the end of the 90-day period beginning on the date the accused 

is provided notice of appellate rights under section 865(c) of 

this title (article 65(c)), unless the accused submitted a waiver 
or withdrawal of appellate review under section 861 of this 

title (article 61) before being provided notice of appellate 

rights, in which case the application must be submitted to the 
Judge Advocate General not later than one year after the entry 

to judgement under section 860c of this title (article 60c).  

(2) The Judge Advocate General may, for good cause 

shown, extend the period for submission of an application, 
except that— 

(A) in the case of an application for review of a summary 

court-martial, the Judge Advocate may not consider an 

application submitted more than three years after the 

completion date referred to in paragraph (1)(A); and 

(B) in case of an application for review of a general or 

special court-martial, the Judge Advocate may not consider 
an application submitted more than three years after the end 

of the applicable period under paragraph (1)(B). 

(c) SCOPE.— 

(1)(A) In a case reviewed under section 864 or section 

865(d) of this title (article 64 or 65(d)) section 864 of this title 

(article 64), the Judge Advocate General may set aside the 
findings or sentence, in whole or in part, on the grounds of 

newly discovered evidence, fraud on the court, lack of 
jurisdiction over the accused or the offense, error prejudicial 

to the substantial rights of the accused, or the appropriateness 

of the sentence. 

(B) In setting aside findings or sentence, the Judge 
Advocate General may order a rehearing, except that a rehearing 

may not be ordered in violation of section 844 of this title (Article 

44). 

(C) If the Judge Advocate General sets aside findings and 

sentence and does not order a rehearing, the Judge Advocate 

General shall dismiss the charges. 

(D) If the Judge Advocate General 

              (i) Subject to clause (ii), if the Judge Advocate General 

sets aside findings and orders a rehearing and the convening 

authority determines that a rehearing would be impractical 
impracticable, the convening authority shall dismiss the 

charges. 

              (ii) If a case was referred to trial by a special trial 
counsel, a special trial counsel shall determine if a rehearing 

is impracticable and shall dismiss the charges if the special 

trial counsel so determines. 

(2) In a case reviewed under section 865(d) of this title (article 

65(d)), review under this section is limited to the issue of whether 
the waiver, withdrawal, or failure to file an appeal was invalid 

under the law. If the Judge Advocate General determines that the 
waiver, withdrawal, or failure to file an appeal was invalid, the 

Judge Advocate General shall order appropriate corrective action 

under rules prescribed by the President the Judge Advocate 
General shall send the case to the Court of Criminal Appeals. 

(d) COURT OF CRIMINAL APPEALS.— 

(1) A Court of Criminal Appeals may review the action taken 
by the Judge Advocate General under subsection (c)— under 

subsection (c)(1) in a case submitted 

(A) in a case sent to the Court of Criminal Appeals by order 

of the Judge Advocate General; or 

(B) in a case submitted to the Court of Criminal Appeals by 

the accused in an application for review. 

(2) The Court of Criminal Appeals may grant an application 

under paragraph (1)(B) only if— 

(A) the application demonstrates a substantial basis for 

concluding that the action on review under subsection (c) 
constituted prejudicial error; and 

(B) the application is filed not later than the earlier of— 

(i) 60 days after the date on which the accused is notified 

of the decision of the Judge Advocate General; or 

(ii) 60 days after the date on which a copy of the decision 

of the Judge Advocate General is deposited in the United States 
mails for delivery by first-class certified mail to the accused at an 

address provided by the accused or, if no such address has been 
provided by the accused, at the latest address listed for the 

accused in his official service record. 

(3) The submission of an application for review under this 
subsection does not constitute a proceeding before the Court of 

Criminal Appeals for purposes of section 870(c)(1) of this title 

(article 70(c)(1)). 

(e) Notwithstanding section 866 of this title (article 66), in any 

case reviewed by a Court of Criminal Appeals under subsection 
(d), the Court may take action only with respect to matters of law. 
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