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Judge G ERKE delivered the opinion of the Court.

A mlitary judge sitting as a general court-marti al
convi cted Appellant, pursuant to his conditional guilty pleas, of
i nvol untary mansl aughter, conspiracy to obstruct justice, false
official statenent, two specifications of wongful use of heroin,
wrongful distribution of heroin, and wongful introduction and
distribution of heroin on a mlitary installation, in violation
of Articles 81, 107, 112a, and 119, Uniform Code of Mlitary
Justice [hereinafter UCMJ], 10 U. S.C. 88 881, 907, 912a, 919
(2000). The mlitary judge sentenced himto a dishonorable
di scharge, confinenent for nine years, forfeiture of all pay and
al | omances, and reduction to Private El. Pursuant to a pretrial
agreenent, the convening authority reduced the confinenent to
seven years but otherw se approved the sentence. The Court of

Crimnal Appeals affirnmed. United States v. Mapes, 57 MJ. 569

(AL &. Cim App. 2002). This Court granted review of the
foll owi ng issue:

WHETHER APPELLANT’ S FI FTH AMENDVENT RI GHT AGAI NST SELF-
| NCRI M NATI ON WAS DENI ED VHEN THE M LI TARY JUDGE RULED
THAT APPELLANT' S GRANT OF | MVUNI TY WAS NOT VI OLATED BY
THE GOVERNMENT' S USE OF HI S | MMUNI ZED STATEMENTS TO
SUCCESSFULLY PROSECUTE AN ACCOWPLI CE WHOSE STATEMENTS
WERE THEN USED TO PROSECUTE APPELLANT.

For the reasons set out below, we reverse.

FACTUAL BACKGROUND

Initial Investigation into Specialist (SPC) Coffin's Death

On the evening of April 4, 1998, Specialist (SPC) Coffin
pi cked up Appellant, who was returning fromleave in New York
City, fromthe Colorado Springs Airport. They returned to

Appel lant’s roomin the Fort Carson barracks, and Private (PVT)
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Ronal d Snoyer later joined themthere. That night, Appellant
delivered 14 or 15 “di me bags” of heroin to PVT Snoyer who paid
Appel I ant for the drugs.

PVT Snmoyer divided a single “dine bag” three ways, and each
of the soldiers snorted a line of heroin. Shortly thereafter,
PVT Snmoyer “cooked up” nore heroin and injected hinself and SPC
Coffin. Eventually Appellant and PVT Snoyer hel ped SPC Coffin
back to his barracks roomand left himthere.

At about 8:00 the next norning, Appellant went to wake up
SPC Cof fin and found hi munconsci ous. Appellant sought the
assi stance of PVT Snoyer to revive SPC Coffin but PVT Snoyer
refused to help. PVT Snoyer then attenpted to sanitize
Appel l ant’ s barracks roomand fled with the drugs and drug
par aphernalia. Appellant sought the assistance of duty personnel
and adm nistered CPR to SPC Coffin until emergency personnel
arrived. Wen questioned, Appellant did not reveal to nedical
per sonnel any know edge of SPC Coffin’s heroin use the night
bef ore and suggested that SPC Coffin may have been suffering from
food poisoning. Attenpts to revive SPC Coffin were unsuccessful.

The initial investigation into SPC Coffin’s death began
imrediately. In Appellant’s initial statenents to Crim nal
| nvestigati on Cormand (CI D), he denied any know edge of SPC
Coffin's drug use during the early norning of April 5. Appellant
did reveal that SPC Coffin had been in Appellant’s barracks room
I ntervi ews of other servicenenbers placed both Appellant and PVT
Snoyer with SPC Coffin in Appellant’s room A consensual search
of Appellant’s roomrevealed SPC Coffin’s shirt with a syringe in

t he pocket.
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On April 7th, CIDreceived an anonynous unsubstantiated tip
t hat Appel |l ant “had brought drugs back with himoff of |eave,
back to the post, and that could be a possible cause” of SPC
Coffin's death. The autopsy reveal ed that SPC Coffin had di ed of
a massive heroin overdose; however, the nedical exam ner noted
that SPC Coffin’s organs did not reflect chronic heroin abuse.

| nvestigators interviewed SPC Coffin's friends to explore
his prior drug use and his relationship with Appellant and PVT
Snoyer. These interviews produced information of drug
i nvol venent by both Appellant and PVT Snoyer unrelated to SPC
Coffin's death, and only circunstantial evidence of their
i nvol venent in his death including the follow ng: Several
soldiers identified Appellant as a supplier of heroin, and it was
runored that he would bring back drugs from New York City the
ni ght of SPC Coffin’s death. PVT Snoyer purchased syringes on
the afternoon of April 4. Later that day, PVT Snoyer left a
party in the nmountains, telling other soldiers that he was
returning to the barracks to get drugs that Appellant had brought
back from New York City. Several soldiers stopped by Appellant’s
room that night and thought that Appellant, PVT Snoyer, and SPC
Coffin | ooked “high.” PFC Marc Wlson admtted that on a
previ ous occasi on Appellant had supplied heroin to PVT Snmoyer who
had, in turn, injected PFC Wl son. A physical exam nation of
Appel I ant and PVT Snoyer reveal ed puncture wounds in their arns,
but a urinalysis of each revealed no drug use. A |aboratory
exam nation of the syringe reveal ed no evidence of drugs or DNA

evi dence. PVT Snoyer denied any know edge of or involvenent in
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drug abuse related to SPC Coffin’s death but inplicated Appellant
in other drug offenses.

At this point, the suspicion of investigators focused on
Appel I ant as the supplier of heroin and PVT Snoyer as possibly
t he person who injected SPC Coffin; however, investigators could
not directly connect themto SPC Coffin’s death. The
i nvestigation continued but with little progress.

The Decision to Grant I nmunity and

Use of Information Qbtained Through the I munity

The Governnent decided to grant testinonial inmmunity to
Appel I ant and PVT Snoyer to gain their cooperation in the
investigation. In his witten recommendation to grant immunity
to Appellant, the staff judge advocate (SJA), Colonel (CQL)
Joseph Graves, Jr., stated that immunity for Appellant was
“needed to establish the charges of distribution and involuntary
mansl aughter.” COL Graves reaffirmed this position later stating
that “one of the charges that we wanted to pursue was
mans| aughter, and we didn’t think we were going to get there
wi thout grants of imunity to both accused[s].” Because of the
i nvestigative inpasse, both Appellant and PVT Snoyer were given
testinmonial immnity on July 8.

Real i zing the delicate nature of bilateral grants of
immunity, the Governnent attenpted to construct a “Chinese wall”
to prevent cross-contam nation between the prosecutions of
Appel l ant and the co-accused. The “Chinese wall” was created in
an attenpt to provide two separate and i ndependent teans, one
designated to investigate and prosecute Appellant and another to

prosecute PVT Snoyer. Although there were two separate
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prosecution teanms, both investigative teans were supervised by
Cl D Special Agent (SA) Douglas Hill.

Despite the grant of inmmunity, PVT Snoyer was hesitant to
cooperate with the investigation. 1In his first interview
following the immnity grant, on July 15, PVT Snoyer stated that
he did not see any drugs and expressly denied that he had
injected SPC Coffin. Investigators felt that PVT Snoyer “was not
bei ng conpletely truthful” with them when describing the events
of April 5.

However, on July 22, there was a significant breakthrough in
the case. Appellant nade an i nmuni zed statenent admitting that
he brought back 15 “di me bags” of heroin when he returned from
| eave on April 4, and that he gave the drugs to PVT Snoyer,
receiving $150 in return. Further, Appellant adnmtted that he
used heroin with PVT Snoyer on five or six occasions between
Cct ober and Decenber 1997. Finally, Appellant admtted that, on
April 4, he, PVT Snoyer, and SPC Coffin each snorted a |line of
heroin (approximately 1/3 of a “dine bag” each) and PVT Snoyer
injected hinself and SPC Coffin with heroin. Appellant also
coment ed that he was concerned about SPC Coffin when he returned
to his roomearly that norning.

On August 7, investigators then interviewed PVT Snoyer a
second time, and he again denied culpability in SPC Coffin’s
death. He al so denied he had any recollection that Appellant had
brought drugs back from New York City. The CID teamcontinually
guestioned the veracity of PVT Snoyer’s statenents.

On Septenber 2, initial charges that did not include

i nvol untary mansl aughter were preferred agai nst PVT Snoyer.
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Fol l owi ng notification of the charges, PVT Snoyer spoke to his
father, Dr. Ronald Snoyer, several tines in the first week of
Septenber and admitted his culpability in the death of SPC
Coffin. Dr. Snoyer was concerned about whether his son would be
honest and incrim nate Appellant, so he urged PVT Snoyer to tel
the truth. However, PVT Snoyer did not confide in his |egal
counsel, and he did not admt his culpability to the Governnent.

On Septenber 11, PVT Snoyer’s defense teamreceived a |ist
of witnesses for his hearing pursuant to Article 32, UCMJ, 10
U S C 8§ 832 (2000). Appellant was listed as a witness to
testify against PVT Snoyer. On Septenber 15, the Governnent
added a charge of involuntary mansl aughter agai nst PVT Snoyer.

On Septenber 28, one day prior to his Article 32 hearing,
PVT Snmoyer contacted his counsel to indicate a willingness to
cooperate and finally admt culpability. PVT Snoyer’s counsel
did not make any record of his adm ssion.

At PVT Snoyer’s Article 32 hearing, on Septenber 29,
Appel lant testified that he provided the heroin that PVT Snoyer
injected into SPC Coffin on April 4. The follow ng day, PVT
Snoyer provided an i muni zed statenent to CID. Contrary to his
previ ous statenents, PVT Snoyer admtted for the first tinme that
he injected the heroin into the armof SPC Coffin, that Appellant
had provided the heroin, and that PVT Snoyer knew beforehand that
Appel I ant was bringing heroin back fromNew York City. PVT
Snoyer al so inplicated Appellant in other drug offenses.

PVT Snmoyer signed a plea agreenment on Cctober 2. However,
t he prosecution teamwas not certain that he would carry through

with his guilty plea and, therefore, investigative efforts
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continued. On Novenber 9, PVT Snoyer pleaded guilty under the
pretrial agreenent limting his confinenment to seven years.

Pretrial Devel opnments Rel ating
to the Prosecution of Appellant

Al'l the present charges including the mansl aughter offense
were preferred agai nst Appellant on Decenber 3. On Decenber 10,
the Article 32 investigating officer (10 infornmed Appellant that
PVT Snmoyer would be a witness. Wen the investigation convened
on January 19, 1999, PVT Snoyer was again identified as a
schedul ed wi tness. However, CID SA Mchael Martinez was the only
witness called at the Article 32 hearing. 1In this testinony, SA
Martinez made repeated reference to statenments of PVT Snoyer
inplicating Appellant in all the offenses. He acknow edged t hat
he was relying on the statenent of PVT Snoyer. PVT Snobyer never
testified at the investigation because of possible future
prosecution for perjury.

On June 3, Appellant entered into a pretrial agreenent.
Paragraph three of this agreenent states, “The governnent
expressly agrees to all ow SPC Mapes to enter a conditional plea
pursuant to Rule for Courts-Martial 910(a)(2) [hereinafter
R CM]. This conditional plea preserves SPC Mapes’ right to
appeal all adverse determ nations resulting frompretrial
notions.”

Trial Devel opnents

Availing hinself of this provision in the pretrial
agreenent, Appellant, prior to entering a guilty plea, noved to
di smi ss the charges or provide other appropriate relief.

Appel | ant asserted that the Governnment used evi dence derived from
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Appel I ant’ s i mmuni zed statenent to prosecute himin violation of

the mandate in Kastigar v. United States, 406 U S. 441 (1972) and

a long line of cases of this Court that apply Kastigar.

Appel I ant al so asserted that the inproper use of his inmunized
testinony tainted the decision to prosecute him The prosecution
rejected this position and attenpted to establish no use, direct
or indirect, of Appellant’s inmmnized statenents and testinony.

It asserted conpliance with Kastigar by proving there had been no
conprom se of the “Chinese wall” erected between the

i nvestigation and prosecution of Appellant and PVT Snoyer. In an
ext ended evidentiary hearing, the parties devel oped the rel evant
facts to the Kastigar issue. For purposes of this appeal, we
need not recapitulate all this evidence.

The cornerstone of the prosecution’s case was the testinony
of PVT Snoyer regarding his cooperation with the Governnent.
Appearing in court as a sworn wtness against the Appellant for
the first time, PVIT Snoyer asserted that Appellant’s appearance
as a wWitness against himhad no inpact on his decision to testify
agai nst Appellant. PVT Snoyer expl ained that he had made up his
mnd to “cone clean” prior to his Article 32 hearing and to availl
hi msel f of the opportunity to enter into a pretrial agreenent to
m ni m ze puni shment. The defense chal |l enged PVT Snoyer’s
assertions and alleged that Appellant’s immuni zed st at enment
i nplicating PVT Snoyer, and Appellant’s identification and
appearance as a witness at PVT Snoyer’s Article 32 hearing
triggered PVT Snoyer’s bel ated cooperation with the prosecution.

A significant and inportant portion of the evidentiary

heari ng focused on the prosecution’s attenpt to bol ster the
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credibility of PVT Snoyer. However, PVT Snoyer responded in the
affirmati ve when he was asked by the trial counsel, “After you
recei ved your grant of testinonial immnity, did you continue to
lie to Cl D about your involvenent in Specialist Coffin s death?”
Furt hernore, PVT Snoyer again answered affirmatively when
Appel I ant’ s counsel questioned whether he lied on July 15 and
August 7. PVT Snoyer agreed with Appellant’s counsel that he
“lied to [his attorney], and [he] lied to the governnment.” The
mlitary judge nmade detailed findings of fact and concl usi ons of
| aw that are at Appendi x A of this opinion.

The mlitary judge found that the decision to prosecute
Appel l ant was not tainted by his imunized testinony and that the
Government did not inproperly use Appellant’s inmunized testinony
in prosecuting him The judge found that PVT Snoyer decided to
testify against Appellant to get a nore favorable pretrial
agreenent. The judge al so found that PVT Snoyer had decided to
“cone clean” to the CID and testify against Appellant before he
knew Appel l ant had inplicated himin inmunized statenents and
prior to Appellant testifying against himat his Article 32
heari ng.

Li eut enant Col onel (LTC) Richard Hough was the original
mlitary judge who ruled on the defense notion to dism ss.
However, al nost two weeks after he denied the defense notion, the
court reconvened with a new mlitary judge, COL Keith H Hodges.
Appel I ant then pleaded guilty in accordance with the terns of his
pretrial agreenent.

A traditional providency inquiry followed. [In addressing

whet her the pretrial agreenent contained all the understandings

10
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or agreenents in this case, Judge Hodges initiated a detail ed

di al ogue with the Appellant and both counsel regarding the
pretrial agreenent condition that permtted Appellant to enter a
conditional guilty plea. The record establishes it was the
understanding of the parties that if an appellate court

determ ned that the judge erroneously ruled on the notion, the
Appel Il ant could withdraw his plea of guilty.

Adopting the findings and reasoning of the mlitary judge,
the |l ower court also held that the Governnent net its burden to
show no use of Appellant’s immuni zed testinony and that the
deci sion to prosecute Appellant was untainted by Appellant’s
i muni zed st at enents.

DI SCUSSI ON

In United States v. Manuel, this Court reaffirned the

fundamental principle that the Constitution each servi cenenber
swears to defend affords to every servicenmenber Constitutiona
protections. 43 MJ. 282, 286 (C. A A F. 1995). This Court

st at ed:

The adm nistration of mlitary justice is rooted in
inherent fair play and justice that prevail under the
Angl o- Areri can systemof law. "[I]n defining the
rights of mlitary personnel, Congress was not limted
to the mninmumrequirenents established by the
Constitution, and in many instances, it has provided
saf eguards unparalleled in the civilian sector.”
United States v. McGaner, 13 M} 408, 414 (CNVA 1982).
See, e.g., GlIligan, The Bill of R ghts and Service
Menbers, The Arny Lawyer 3 (Dec. 1987)(servi cenenbers’
rights broader than constitutionally required). The
broad constitutional rights that servi cenenbers enjoy
spring fromthe fundanental principle that they do not
| ay aside the citizen when they assune the sol dier.

[ Menbers of the mlitary are not shorn of their
constitutional rights while they remain in the
mlitary service. Blackstone said: '. . . he puts
not off the citizen when he enters the canp; but

11
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it is because he is a citizen, and would wish to
continue so, that he nakes hinself for a while a
soldier.” [1 Blackstone, Comrentaries (\Wendel
ed), page 408.]

United States v. Culp, 14 USCMA 199, 206, 33 CMR 411,
418 (1963).

1d. at 286.

A servicenenber’s protection against conpul sory self-
incrimnation is unparalleled in the civilian sector. This
fundamental right is protected by both the Fifth Anendnent and
Article 31, UCMJ, 10 U S. C. 8§ 831 (2000), which provides
addi ti onal protection.

The Fifth Amendnent’s privil ege agai nst conpul sory sel f-
incrimnation sinply states that “[n]o person . . . shall be
conpelled in any crimnal case to be a wi tness against hinself

.7 W have stated that servicenenbers enjoy the protection

of this constitutional privilege. United States v. Rosato, 3

C.MA 143, 145, 11 C.MR 143, 145 (1953)(“Dispel ling any doubt
of its application to the mlitary services, Congress included

t he substance of the Fifth Amendnent in the Uniform Code of
Mlitary Justice, as Article 31[.]"). More recently, this Court
reaffirmed this principle stating this general proposition:
"[T] he protections in the Bill of Rights, except those which are
expressly or by necessary inplication inapplicable, are avail able

to menbers of our arnmed forces." United States v. Gaf, 35 MJ.

450, 460 (C. M A 1992)(citations omtted).
Expandi ng on this fundanmental constitutional protection,
Article 31 requires that,
[ b]efore an individual accused or suspected of a crine

under the Code is interrogated by a person subject to
t he Code, the suspect nust be warned of the nature of

12



United States v. Mapes, No. 03-0025/ AR

the accusation, the right to remain silent and the
consequences of foregoing that right, and the right to
appoi nted counsel free of charge or civilian counsel at
no expense to the governnment . . . Mranda [v.
Arizona, 384 U.S. 436 (1966)] does not apply until
there is a custodial interrogation. The rights warning
requirenents inthe mlitary, however, is triggered
earlier. Wen an individual is suspected of an
of fense, the warning nust be given prior to
guestioning, even if the suspect is not in custody.

Francis A. Glligan, The Bill of Rights and Servi cenenbers, 1987
Arny Law. 3, 4 (Dec. 1987) (footnotes omtted).

A servicenenber’s right against self-incrimnation, however,
is neither absolute nor inviolate. “The power of governnent to
conpel persons to testify in court or before grand juries and
ot her governnental agencies is firmy established in Angl o-
American jurisprudence.” Kastigar, 406 U S. at 443 (footnote
omtted). This is an essential and necessary governnmental power
reflecting the ancient legal maximthat the "public . . . has a

right to every man's evidence." Jaffee v. Rednond, 518 U S. 1, 9

(1996); United States v. Bryan, 339 U S. 323, 331 (1950). This

governmental power to conpel testinony establishes a testinonial
duty for every citizen.

The tension between the governnental power to conpel
testinmony and a citizen’s right to protection against self-
incrimnation is reconciled in immunity statutes. Immunity
statutes are also “part of our constitutional fabric.” Ul mann

v. United States, 350 U S. 422, 438 (1956). Early imunity

statutes conferred on i nmmuni zed wi tnesses a broad transacti onal
imunity. 1d. However, in 1970, Congress enacted the current
federal imunity statutes authorizing use and derivative use
immunity to preserve the bal ance between the citizen' s privilege

agai nst conpul sory self-incrimnation and the Governnment’s power

13
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to conpel testinony. 18 U.S.C. 8§ 6002 (2000). |In Kastigar, the
Suprene Court sanctioned this practice.
Title 18 U.S.C. 8 6002, immunity generally, states in part:

VWhenever a witness refuses, on the basis of his
privil ege against self-incrimnation, to testify or
provi de other information in a proceedi ng before or
ancillary to—

(1) a court or grand jury of the United States,
(2) an agency of the United States, or

(3) either House of Congress, a joint commttee
of the two Houses, or a commttee or a
subcommittee or either House.

and the person presiding over the proceeding

conmuni cates to the witness an order issued under this
title, the witness nmay not refuse to conply with the
order on the basis of his privilege against self-
incrimnation; but no testinony or other information
conpel | ed under the order (or any information directly
or indirectly derived fromsuch testinmony or other

i nformation) may be used against the wtness in any
crimnal case, except a prosecution for perjury, giving
a false statenent, or otherwise failing to conply with
t he order.

(Enmphasi s added.)

Consistent with this federal practice, a general court-
martial convening authority may grant a servicenmenber inmunity
fromthe use of testinony, statenents, or any other information
derived directly or indirectly fromsuch i muni zed testinony or
statements in a subsequent court-martial. See R C. M 704(a),
(c). After receiving such imunity, an imuni zed servi cenenber
may be ordered to give a statenent or to testify because the
grant of immunity renoves the right to refuse to cooperate on
self-incrimnation grounds. See R C.M 704(d) discussion
Mlitary Rule of Evidence 301(c). Neither the testinony of an

i mmuni zed sol di er, nor any evidence derived from such testinony,

14
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may be used agai nst the i mmuni zed sol dier at a subsequent trial,
ot her than for perjury, false swearing, making a fal se official
statement, or failure to conply with an order to testify. See
id.

Sinply stated, an immunity statute permts the Governnent to
conpel a citizen to provide information but prevents governnenta
use of the information to prosecute the citizen. The foundation
principle in these statutes is that the scope of the grant of
i munity nust be coextensive with the scope of the privilege.

Mur phy v. Waterfront Commin, 378 U. S. 52, 54 (1964).

Essentially, this principle extracts a “quid pro quo” fromthe
Government for the information it conpels fromthe citizen

The first aspect of this “quid pro quo” is that the
Government may not use the information in any way to prosecute
the citizen. The second aspect is that the Governnent, if
chal l enged in court, nust denonstrate that it has foll owed a
process to ensure it has not exploited the conpelled information.
Only when both aspects are satisfied does the Governnment honor a
citizen’s right to protection against self-incrimnation and may
use the conpelled informtion.

The Suprene Court and this Court have vigilantly applied
these principles. The lawrelating to the use of imunized

statenents is well established. In United States v. MCeeney, 44

MJ. 418, 422-23, this Court summari zed the applicable | aw

In Kastigar v. United States, 406 U. S. 441, 92
S.C. 1653, 32 L.Ed.2d 212 (1972), the Suprene Court
hel d that prosecutorial authorities nmay not use
testimony conpelled by a grant of immunity. W have
construed "use" to include non-evidentiary use such as
the decision to prosecute. See United States v.
Aivero, 39 Ml 246, 249 (CVA 1994), citing United

15
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States v. Kinble, 33 MJI 284 (CVA 1991). O her federal
appellate courts have construed Kastigar to hold that
the Governnent may not "alter its investigative
strategy" based on imuni zed testinony. See United
States v. Harris, 973 F.2d 333, 336 (4th G r.1992).
Finally, the Government nmay not use the testinony of a
wi t ness which was influenced by the inmunized
testinmony. United States v. North, 910 F.2d 843, 860
(D.C.Cir.) [North I], nodified in part, 920 F.2d 940,
942 (1990) [North I1].

Under Kastigar, the Governnent has a "heavy
burden" to show non-use of immunized testinony. 406
US at 461, 92 S.C. at 1665. The Governnent nust do
nore than negate the taint; it nust affirmatively prove
that its evidence "is derived froma legitinmate source
whol | y i ndependent of the conpelled testinony.” An
appel lant is "not dependent for the preservation of his
rights upon the integrity and good faith of the
prosecuting authorities.”™ 406 U S. at 460, 92 S.C. at
1665. See United States v. Boyd, 27 M] 82, 85 (CMVA
1988). Prosecution may proceed only "if the Governnent
shows, by a preponderance of the evidence, that the
. . . decision to prosecute was untainted by" imunized
testinmony. United States v. Oivero, 39 Ml at 249,
qguoting Cunninghamv. Glevich, 36 MJ] 94, 102 (CVA
1992); see United States v. Harris, 973 F.2d at 336.

The question of whether the Governnment has shown, by a
preponderance of the evidence, that it has based the accused’ s
prosecution on sources independent of the imunized testinony is

a prelimnary question of fact. 1d. at 423 (citing United States

v. Rivera, 1 MJ. 107, 110 (C MA. 1975)). This Court will not
overturn a mlitary judge's resolution of that question unless it
is clearly erroneous or is unsupported by the evidence. 1d.

(citing Sanples v. Vest, 38 MJ. 482, 487 (C. MA 1994)).

As we have addressed this issue in nany other cases, we have
detail ed gui dance as to the factors to be considered in deciding
whet her the Governnment’s evi dence agai nst Appel | ant was obtai ned
froma source wholly independent of his imunized testinony. See

United States v. England, 33 MJ. 37 (CMA 1991); United States

v. Gardner, 22 MJ. 28 (C MA 1986). These factors include:

16
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1. Did the accused' s i muni zed statenent reveal
anyt hi ng "whi ch was not already known to the Government by
virtue of [the accused' s] own pretrial statement"?

2. Was the investigation against the accused conpl eted
prior to the immnized statenent?

3. Had "the decision to prosecute"” accused been made
prior to the immnized statenent? and,

4. Did the trial counsel who had been exposed to the
i mmuni zed testinony participate in the prosecution?

Engl and, 33 MJ. at 38-39.

Appl ying the foregoing principles and these factors, we hold
that the court below erred in upholding the mlitary judge's
finding that the prosecution of Appellant was untainted. Here
the prosecution failed to carry its “’ heavy burden’ to show non-

use of immunized testinony.” United States v. Youngman, 48 M J.

123, 127 (C A A F. 1998).

At the outset, we note that Appellant’s inmunized statenent
reveal ed i nportant new i nformati on which was not already known to
the Governnent. The critical question in the investigation was
t he degree of culpability of Appellant and PVT Snoyer. The
prosecution did not know who, if anyone, provided the heroin and
who, if anyone, injected SPC Coffin with it. Appellant’s
i mmuni zed testinony resolved the issue as Appellant inplicated
hi msel f in providing the heroin and PVT Snmoyer in injecting
heroin into SPC Cof fin.

The investigation agai nst Appellant was not conpl eted prior
to his inmunized statement. To the contrary, the chronol ogy of
events reveals that the investigation had reached an inpasse, and
command officials concluded the only way to nmake progress was to

i mmuni ze both Appellant and PVT Snoyer. Although the mlitary
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officials asserted that the “decision to prosecute” Appellant was
made prior to his immuni zed statenment, charges agai nst Appel | ant
were neither preferred nor referred until nonths after both
Appel I ant and PVT Snoyer were granted imunity and provi ded
statenents inplicating thenselves in all of the charged of fenses.
The record denonstrates that the prosecuti on needed the
i mmuni zed testinony of Appellant to obtain evidence to prove
several of the charged offenses and the mansl aughter offense in
particular. Wile the Governnent desired to prosecute Appell ant,
they did not have the proof to go forward until they successfully
used Appellant’s inmunized statenment to prosecute PVT Snoyer and
t her eby obtai ned PVT Snoyer’s i muni zed statenent inplicating
Appel lant. COL Graves, the SJA, confirned this in both his
witten recommendation to grant immunity and his conversations
wi th the convening authority about granting imunity. 1In the
former, he stated that immunity was needed to establish the
charges of distribution and involuntary mansl aughter. As to the
|atter, he testified that in July 1998 he inforned the conveni ng
authority, “one of the charges we wanted to pursue was
mans| aughter, and we didn’t think we were going to get there
wi thout grants of imunity.” H's testinony belies any assertion
by the prosecution that they could have or would have prosecuted
ei ther Appellant or PVT Snoyer for manslaughter w thout the use
of Appellant’s inmunized testinony or independent of Appellant’s
cooperation. As in Rivera, we continue to give great weight to
the statenents of the SJA as to the necessity and purpose in

seeking the grant of imunity.
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We acknow edge that the Government nade an attenpt to avoid
taint by constructing a “Chinese wall” between the two separate
teans prosecuting Appellant and PVT Snoyer, thereby protecting
t he prosecutor of Appellant fromdirect exposure to his immunized
testimony. However, the convening authority, the SJA, and the
principal CIDinvestigator were tainted by know edge of the dual
investigations. Attenpts to establish a “Chinese wall” were
ineffective to protect agai nst conprom se of the i munized
testimony of both Appellant and PVT Snoyer.

Bot h the convening authority and SJA had access to
Appel I ant’ s i mmuni zed testinony when they reviewed and acted upon
PVT Smoyer’s case. In addition, Appellant’s inmunized
information was relied upon during a briefing related to PVT
Snoyer’s case in which there was di scussion of the
recommendations of the 10O Therefore, both the convening
authority and the SJA were privy to Appellant’s inmunized
stat enent when the decision was |ater nade to prosecute him
Furthernore, SA Hill supervised both investigations. Know ng
t hat Appel |l ant had confessed, SA Hill ordered anot her speci al
agent interview ng PVT Snoyer to “be aggressive.” These
circunst ances denonstrate that the “Chinese wall” was ineffective
in protecting Appellant’s inmunized testinmony from being
expl oited by the command in resol ving Appellant’s case.

This Court has previously warned that “[p]recautions such as
“catal oguing’ or ‘freezing the evidence known to the Governnent
before taking the i muni zed testinony will help the Governnent
carry its burden in a subsequent trial of the inmunized wtness;

and before inmmuni zed testinony is given, all reasonable efforts
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shoul d be nmade by prosecution officials to nenorialize what
evidence is in their possession and what prosecutorial decisions
have al ready been nade.” Gardner, 22 MJ. at 32. See e.qg.,
Boyd, 27 MJ. at 85; Richard J. Link, Annotation, Effect of

Def endant’ s | nuni zed Statenents on Testinony by Prosecution

Wtness — Post-Kastigar Cases, 122 A L.R Fed. 429, 439-40

(1994). In the instant case, while Governnent w tnesses
testified that they believed there was an intent to prosecute
Appel I ant, the Government nade no attenpt throughout the course
of investigation to nmenorialize or record in witing the charges
as they devel oped under the evidence of the case. The evidence
to support the preferred charges was not properly preserved or
menorialized. This deficiency weakened the foundation of the
prosecution’s “Chinese wall” argunment.

The foregoing analysis |eads to the nost inportant aspect of
this case: whether the prosecution influenced PVT Snoyer’s
decision to testify against Appellant by its inproper use of
Appel I ant’ s i nmuni zed testinmony. Qur concern is whether the
prosecution induced an i muni zed Appellant to testify agai nst PVT
Snoyer, exploited this evidence to i nduce PVT Snoyer to provide
i mmuni zed information inplicating Appellant, and finally used PVT
Snoyer’s statenent to prosecute Appellant. W explicitly
condemmed this exploitation of inmmunized testinony in Rivera, 1
MJ. at 110-11. Revisiting Rivera is instructive as the facts
and |l egal issues are simlar.

In Rivera, three nen attenpted a robbery of a sl eeping
victimin his barracks. One of the men shot the victimand the

group fled. R vera and several others were apprehended for the
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crinmes. The SJA recomended that the accused be granted
testinmonial immunity in an attenpt to identify the perpetrator
and the other people involved. After being granted this
immunity, Rivera made an incul patory statenent inplicating three
friends, including PVT Eddie Solis, in the shooting. Rivera
testified at the pretrial investigation of PVT Solis. Later, PVT
Solis was a witness against Rivera at both the pretrial
investigation and trial. This Court expressly rejected this
tactic of inducing each witness to testify against the other.
Id. In addition, this Court rejected the trial judge s reliance
on the statements of trial counsel that the Governnent did not
make derivative use of the accused’ s imunized testinony. 1d. at
110.

In the present case, the trial judge overl ooked and the
| oner court msapplied this authority. Regarding Kastigar
i ssues, we have held “[t]he mlitary judge’'s use of incorrect
legal principles . . . constitute[s] an abuse of discretion.”

See Youngman, 48 MJ. at 128.

PVT Snmoyer did not testify at Appellant’s Article 32
heari ng. However, the physical absence of PVT Snoyer as a
wi tness is of no consequence since SA Martinez was the sole
prosecution witness at the Article 32 hearing, and he expressly
relied on PVT Snoyer’s imuni zed statenent as the factual basis
for much of his testinony. The prosecution may not indirectly do
what it may not do directly. 1In other words, if PVIT Snoyer’s
testinmony in person would have violated the Kastigar prohibition,

then SA Martinez’'s reliance on PVT Snoyer’s testinony during his
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own testinmony is an indirect use that is equally objectionable
under the rule announced in Kastigar.

Piercing through the prosecution’s indirect use of PVT
Snoyer’ s testinony, we focus on the key issue in this case: Dd
the prosecution carry the heavy burden to establish that
Appel I ant’ s i nmuni zed testinony did not trigger PVT Snoyer’s
i mmuni zed di scl osures?

This Court has reasoned that the “state of m nd and
notivation for comng forward and maki ng a statenment agai nst
[ Al ppell ant were ‘directly relevant’ to determ ni ng whet her those
statenents were ‘directly or indirectly derived fromimunized

testinmony.” Boyd, 27 MJ. at 86 (citing United States v. Kurzer,

534 F.2d 511, 517 (2d G r. 1976), on renmand, 422 F.Supp. 487, 489
(S.D.N.Y. 1976)). Furthernore, in Rivera, we rejected that the
prosecution can satisfy its Kastigar burden with “nere
representations on the part of the Governnment.” 1 MJ. at 110.
Where an i muni zed Wit ness appears as a Governnent wi tness, the
hol ding of Rivera requires nore than the witness’'s
representations of his state of mnd and notives in making

di scl osures. The court mnust scrutinize the testinony of an

i mmuni zed wi tness and be circunmspect in accepting explanations
for notives and state of mnd in cooperation. See id.

Both the mlitary judge and the |Iower court failed to
adequately scrutinize the testinony of PVT Snoyer. Their failure
to wei gh PVT Snoyer’s testinony against his conflicting
statenents resulted in their inproperly assessing his explanation

regardi ng the reason for his cooperation -- a desire to “cone
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clean” and to obtain a favorable pretrial agreenent against the
ot her evidence that the prosecution was tainted.

The Government clains that PVT Snoyer’s inmunized
st atenment s agai nst Appel |l ant on September 30 were a product of
his own desire for a better sentence for hinmself and were
unaf fected by Appellant’s July 22 inmuni zed statenment or
i mmuni zed testinmony at PVT Snoyer’s Article 32 hearing. The
mlitary judge found as fact that PVT Snoyer provided an
i mmuni zed st at ement agai nst Appel |l ant on Septenber 30 to get the
best sentencing deal for hinself. W hold that this finding of
fact is clearly erroneous as it is not supported by a

preponderance of the evidence. See United States v. Hanpton, 775

F.2d 1479 (11th Gir. 1985).

PVT Smoyer’s conflicting and untruthful statenents
underm ned his credibility. He admtted that prior to being
granted imunity he had repeatedly |ied about his invol venent.
After being granted imunity, he continued to lie. Although PVT
Snoyer claimed he decided “finally to conme cl ean” because of the
pretrial agreenent, he made inconsistent statenments under that
agreenent. In a Novenber 1998 interview, investigators believed
that PVT Snoyer, after listening to Appellant’s testinony during
his Article 32 hearing, “started to confuse . . . what he
overheard in the [hearing]” when recounting the facts for
counsel. Finally, we observe that PVT Snoyer refused to testify
at Appellant’s court-martial and did so only after he was given
transactional immunity. PVT Snoyer’s repeated failure to
cooperate with investigators contradicts PVT Snoyer’s asserted

notivation for cooperating.
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PVT Snmoyer’ s expl anation for cooperation, a desire to “cone
clean,” is not supported by the factual record. Prior to
Appel I ant’ s i nmuni zed testinony at the Article 32 hearing, PVT
Snoyer had neither entered into a pretrial agreenent relating to
his culpability nor nade a statenent inplicating hinself or

Appel lant. Wil e PVT Snoyer asserted that he had decided the

ni ght before the Article 32 hearing to nmake a statenent and to
work out a plea bargain, he had done neither.

The chronol ogy of events contradicts PVT Snoyer’s
explanation. There is little evidence that PVT Snoyer cane to
his conclusion to cooperate before the notice to himon Septenber
11 that Appellant would be an i nmuni zed witness at his Article 32
heari ng. PVT Snoyer had not accepted the SJA s open offer to
make a deal fromthe tinme it was proposed in July until md-
Septenber. As PVT Snoyer’s conversation with his father occurred
before he was charged with the nost serious of fense of
i nvol untary mansl aughter, his stated intention to cooperate is
unsupported by this evidence. W note that Dr. Snoyer discl osed
that PVT Snoyer had a history of lying, “a trait that was
cultivated alnost to an art form” Furthernore, PVT Snoyer’s

def ense counsel admtted that he had not told her the truth until
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Sept enber 28.1[]Finally, PVT Snmoyer did not have a pretri al
agreenent. |If future satisfactory pretrial agreenent terns could
not be negotiated, PVT Snoyer was not conmitted to cooperation.
In these circunstances, PVT Snoyer’s desire for a deal was
equi vocal and uncertain.

The tim ng of PVT Snoyer’s first statenment inplicating
Appel lant in SPC Coffin’s death strongly supports Appellant’s
argunment that his statenent was induced by Appellant’s testinony.
PVT Snmoyer inplicated Appellant inmediately after Appell ant
testified against himat the Article 32 hearing. The next day,
after hearing Appellant’s testinony against him PVT Snoyer did
not hesitate or delay in inplicating Appellant.

As the prosecution was built on PVT Snoyer’s assertion of a
desire to “conme clean,” it is also appropriate to consider other
possi ble notives to explain the reason for his cooperation in the

prosecution of Appellant. Boyd, 27 MJ. at 85. First, it is

cl ear that PVT Snoyer was betrayed by Appellant’s testinony that
PVT Snmoyer had injected SPC Coffin with heroin. PVT Snoyer and

! After receiving transactional inmunity, PVT Snoyer testified
during Appellant’s notion pursuant to Kastigar v. United States,
406 U. S. 441 (1972), stating that he told his defense counsel
CPT Bleam the truth about his role in the death of SPC Coffin
before his hearing pursuant to Article 32, Uniform Code of
Mlitary Justice, 10 U S.C. 8§ 832 (2000), and that “she wote
down everything [he] said.” Appellant’s counsel then requested
access to CPT Bleanis notes of PVT Snoyer’s account. The
mlitary judge ruled that PVT Snoyer’s testinony waived his
attorney-client privilege and called a recess so trial counsel
could procure CPT Bleanmis notes. After discovering that there
were no notes, Appellant’s counsel called CPT Bleam as a w tness.
Initially, CPT Bleaminvoked attorney-client privilege and
refused to answer defense counsel’s questions. However, after
the mlitary judge informed CPT Bleamthat by testifying PVT
Snoyer waived his right to confidentiality, she testified.
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Appel I ant had agreed not to inplicate each other, and PVT Snoyer
had repeatedly lied to adhere to this agreenent. Confronted with
Appel lant’s testinony inplicating him PVT Snoyer was now free to
i nplicate Appellant. Second, PVT Snoyer’s culpability in SPC
Coffin’s death may have been a burden on his conscience. Not
only did PVT Snoyer inject SPC Coffin with heroin, but PVT Snoyer
al so refused to render aid to a dying friend. W note that PVT
Snoyer was specially trained as a certified conbat |ifesaver to
provi de energency assistance. PVT Snoyer’s cooperation in the
prosecution of Appellant transferred sonme accountability for SPC
Coffin's death to Appellant. Each of these other notives
rendered PVT Snoyer’s testinony suspect and invited careful
scrutiny of it, because of the Governnment’s heavy burden to
denonstrate that PVT Snoyer’s testinony was not “shaped, altered,

or affected” by Appellant’s imunized testinony. See North II

920 F.2d at 943; North I, 910 F.2d at 861.

The Governnent failed to carry its heavy burden to show t hat
it did not nmake use of Appellant’s conpelled statenment and fail ed
to affirmatively prove that its evidence was “derived froma
| egitimate source wholly independent of the conpelled testinony.”

See Kastigar, 406 U. S. at 460. W also conclude that the

deci sion to prosecute appellant was tainted.

Most inportantly, the statenments of the SJA regarding the
reasons for granting inmmunity and the chronol ogy of events of the
i nvestigation and prosecution reveal that the Governnent used
Appel lant’s July 22 imuni zed statenent to determ ne what charges
shoul d be | odged agai nst each of the co-accused. Prior to that

time, the Governnent had no direct evidence of the events on the
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early morning of April 5, and it had not decided what crinmes to
charge agai nst each suspect. This inmunized information clearly
i npacted the Governnent’s prosecutorial strategy, i.e., Appellant
was the heroin provider and PVT Snoyer was the heroin injector.

See divero, 39 MJ. at 249-50.

REMEDY

The final question is the sanction for this Kastigar
violation. As the Governnent has not carried the heavy burden to
show it did not exploit Appellant’s immunized testinony to induce
PVT Snmoyer’s cooperation and incrimnating disclosures, the
i mpact of both Appellant’s and PVT Snoyer’s i mruni zed testinony
must be neutralized.

This requires the dism ssal of any charges where the
decision to prosecute was tainted by this evidence. For the
reasons stated above, we hold that the decision to prosecute
Appel lant tainted all charged offenses related to the heroin
overdose death of SPC Coffin on the early norning of April 5.
Accordingly, Appellant’s convictions of involuntary mansl aughter,
conspiracy, false official statenent, and three drug of fenses on
April 5 (wongful introduction, wongful distribution, and heroin
use) nust be set aside and these charges and specifications
di sm ssed.

Simlarly the Government may not prosecute Appellant for
drug of fenses with PVT Snoyer relating to wongful heroin use and
di stribution between 15 August 1996 and 31 March 1998 that are
derivative of the immuni zed testinony. However we need not
di sm ss specifications (4) and (5) of Charge IV at this tine, as

the evidence related to these offenses may not be tainted. The
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investigation into Appellant’s drug abuse and of fenses prior to
the decision to grant both Appellant and PVT Snoyer imunity
reveal ed evidence that may have been sufficient to sustain a
prosecution untainted by the |ater immunized testinony. For
exanple, PVT WIlson inplicated Appellant in these offenses prior
to both Appellant and PVT Snoyer being granted i mmunity.

Wil e these are serious offenses, the record reflects that
the “immuni zed statenents caused or played a substantial role in
referral of the renaining offenses against [Appellant] to a
general court-martial.” Youngman, 48 MJ. at 128. W therefore
conclude that the appropriate renedy is the subm ssion of the
evidence relating to these two of fenses to a new conveni ng
authority. W wll acconplish this result by setting aside the
Appel lant’s guilty plea to specifications (4) and (5) under
Charge IV. This is the relief authorized by RC M 910(a)(2)("if
the accused prevails on further review or appeal, the accused

shall be allowed to withdraw the pl ea of guilty.”)EI

2 As noted above, the Appellant entered a conditional plea,
preserving the right to litigate the Kastigar issue on appeal.
Regar di ng confessional stipulations, we have observed,

In Federal civilian practice it is inappropriate for a
conditional guilty plea to be entered and accepted when the
i ssue reserved for appeal will not be dispositive of an
accused’'s case. See United States v. Wng Ching Hi ng, [867
F.2d 754, 758 (2nd Cr. 1989)]. See generally 18 USC (Rul e
11(a)(2)) Federal Rule of Crim nal Procedure, Notes of

Advi sory Commttee on 1983 Anendnent.

United States v. Maio, 34 MJ. 215, 219 n.3 (C M A 1992).

R CM 910(A)(2) does not simlarly limt mlitary practice, but
the Analysis of the Mlitary Rules of Evidence advi ses cautious
use of the conditional plea when the decision on appeal wll not
di spose of the case. See Manual for Courts-Martial, United
States (2002 ed.), Analysis of the MIitary Rules of Evidence
A21-58-59. Drafters Analysis, MCMat A51-59. Wiere a
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DECI SI ON

The decision of the United States Army Court of Crim nal
Appeal s is reversed. The findings of guilty to Charges I, I1,
11, and their specifications; and specifications (1), (2), and
(3) of Charge IV are dism ssed. The sentence is set aside. The
record of trial is returned to the Judge Advocate General of the
Arny for subm ssion to a new convening authority for further
action consistent with this opinion only with regard to

specifications (4) and (5) of Charge |IV.

conditional guilty plea is not case dispositive as to either the
i ssue preserved for appeal or as to all of the charges in a case,
the mlitary judge should address as part of the providency

i nquiry the understanding of the accused and the parties as to
the result of the accused prevailing on appeal.

In the present case, Judge Hodges appropriately initiated a
di scussion of this matter, but the record is inadequate. W need
not address issues that could arise fromthis dial ogue as we have
di sm ssed several of the charges and set aside Appellant’s guilty
plea as to the remai ning of fenses.
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Appendi x A

MJ Concerning the defense request for relief as set
forth in their 9 April 1999 notion to dism ss, the court
makes the follow ng findings of fact and concl usions on the
| aw as set forth below. The court notes that in determ ning
t hese facts and rulings, the court has carefully considered
t he evidence presented during the notion hearing, critically
scrutinized the testinony, deneanor, and sincerity of the
wi t nesses who testified during this hearing, and
pai nst aki ngly revi ewed the positions of the parties and the
cases argued by themin support of their positions.

The court adopts as fact all but the |ast sentence of
t he paragraph titled "STATEMENT OF THE CASE" fromthe
prosecution's brief.

[ STATEMENT OF THE CASE

On or about 5 April 1998, Specialist John Coffin died of
a heroin overdose in his barracks roomon Fort Carson. The
accused and PVT Ronal d Snoyer eventual |y becane suspects in
SPC Coffin's death, and each received a grant of testinonial
immunity from M5 Riggs on or about 15 July 1998. Charges
were preferred agai nst PVT Snoyer on 2 Septenber 1998. The
Article 32 hearing in Snoyer's ease took place on 29
Septenber - | Cctober. The accused testified in that
hearing. On 2 October 1998, PVT Snoyer submitted an offer
to plead guilty that was approved by M Ri ggs the sane day.
The Article 32 report was conpl eted, signed, and submtted
by the Investigating Oficer on 7 Cctober. MG Riggs
referred PVT Snoyer's case to a Ceneral Court-Martial on 14
Cct ober 1998, 12 days after having accepted Snoyer's offer
to plead guilty. PVT Snoyer's guilty plea occurred on 9
Novenber 1998. He is currently incarcerated at the United
States Disciplinary Barracks.

Charges were preferred against the accused on 3 Decenber
1998. The Article 32 hearing took place on 19 January 1999.
The Article 32 report was conpleted, signed, and submtted
by the Investigating Oficer on 3 February 1999. M5 Ri ggs
referred the accused's case to a General Court-Martial on 11
February 1999. ]

The court finds by a preponderance of the evidence
that the following facts are true:

1. The decision to prosecute Specialist Mapes and
Specialist [sic] Snoyer for offenses, including involuntary
mans| aught er, was nade prior to the grants of immunity and
creation of the Chinese wall.

2. No menmber of the prosecution team has seen any
i mmuni zed statenment made by Specialist Mapes.
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3. No nmenmber of the CID teaminvestigating Speciali st
Mapes has seen or heard any details about any i nmmunized
st at ement nmade by Specialist Mapes or any other evidence
derived from any i nmuni zed statenments made by Speci al i st
Mapes.

4. The prosecution did not use Specialist Mapes' Article
32 testinmony or any other inmmnized statenent made by himin
their decision to prosecute him nor are they attenpting to
use any of his inmunized statenments or testinony against him
at his trial

5. Specialist Snmoyer's immuni zed statenments were not
derived from Specialist Mapes' imrunized testinmony or
statements. They were wholly independent both as to content
and purpose from Specialist Mapes' conpelled i mmunized
t esti nony.

6. The decision to prosecute Specialist Mapes was not in
any manner based upon evidence derived from Speci alist Mpes'
conpel I ed i nmuni zed testinony or statenents.

7. When the staff judge advocate briefed the convening
authority regardi ng Specialist Smoyer's offer to plead guilty
and the referral of Specialist Shmoyer's case to trial, he did
not know what Specialist Mapes may have said in his immunized
statenments. The staff judge advocate did not read the
docunents supporting the referral, nor did the convening
authority. The staff judge advocate did not advise the
conveni ng aut hority about any of Specialist Mapes' inmmunized
st at enent s.

8. The Chinese wall was not breached. The plan for
creation of separate investigations was well-conceived and
carefully planned. The investigators and prosecutors for
both teans were thoroughly briefed about the speci al
requi renments of their separate investigations. They
under st ood that they could not share or request information
fromthe other team and they scrupul ously adhered to that
limtation. The files were kept separately and not
avail able to nenbers of the other investigation or
prosection [sic] team Neither team disclosed information
to menbers of the other team and neither team obtained
information fromthe other team More specifically, the
team i nvestigating Specialist Mapes did not receive any
i nformati on about Specialist Mapes' immunized statenments or
any ot her evidence that nmay have been derived fromthat

evi dence. Special Agent Hill made comments in the various
i nvestigative reports and the running logs in the
i nvestigation. Specialist [sic] HIl's coments were purely

adm nistrative in nature and did not disclose to either team
evi dence found by the other team Moreover, the

i nvestigators understood that Special Agent Hill's coments
were purely adm nistrative and that his only role was to
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ensure that the investigations were conducted in a tinmely
manner and to ensure that operational requirements were
achi eved.

The court makes the followi ng additionally -- nmakes the
addi tional follow ng specific findings:

1. The decision to prosecute. This court finds by a
preponderance of the evidence that prior to the offer of
imunity and the creation of the Chinese wall, the
prosecuti on had probable cause to and fully intended to
charge and prosecute Specialist Mapes for offenses,

i ncl udi ng i nvoluntary mansl aughter, prior to the offer of
imunity. |In other words, they had decided to charge
Speci ali st Mapes with offenses, to include involuntary
mansl| aught er .

The court also finds in this regard al though the
evi dence known to the prosecution before immunity was
neither formally catal oged or sealed, the evidence known as
a result of the investigation to that point was maintained
by CIDin an original investigative file, Appellate Exhibit
VI .

No charges were preferred against either Specialist
Mapes or specialist Snmoyer, nor were there any fornal
chargi ng docunents nmade, prior to the creation of the
Chi nese wall and prior to the grants of immunity.
Nonet hel ess, it is clear by the independent evidence then
known to the prosecution that Specialist Mapes and
Speci ali st Snoyer were the primary suspects in the death of
Specialist Coffin. It is also clear that based on what the
prosecution had | earned, that they had sufficient evidence
to believe that Specialist Mapes had supplied the heroin and
t hat Specialist Smoyer had injected the | ethal dose of
heroin into Specialist Coffin. It was also clear from what
t hey knew that Specialist Coffin had died froma massive
dose of heroin; that Specialist Coffin was seen in
Speci ali st Mapes' room shortly before his death; that at the
time, Specialist Coffin was wheezing and | ooked bad; that
t here was conpelling evidence that both Specialist Smoyer
and Specialist Mapes were in Mapes' room w th Speciali st
Coffin shortly before Specialist Coffin's death; that
Speci al i st Snmoyer had obtai ned syringes shortly before
Specialist Coffin's death; and that Specialist Mapes had
brought back heroin from New Orle--from New York earlier in
t he evening before Specialist Coffin's death. It was also
known t hat Speciali st Mapes and Specialist Snoyer had used
drugs together, including heroin, previously and with other
sol diers. On one of those occasions, Private First Cl ass
W | son used heroin supplied by the accused in the accused's
room and was injected by Snoyer.

It was also clear that the prosecution had decided to
prosecut e Specialist Mapes as is evidenced by the decision
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to grant sinultaneous imunity to Specialist Mapes and
Speci ali st Snoyer, the deliberate and carefully planned
steps taken by the prosecution to erect the Chinese wall to
ensure that both Specialist Mapes and Snmoyer coul d be
prosecuted, the care and detail with which all parties were
briefed regardi ng the unusual nature of the investigation
and the special requirenents with which they were to conduct
t he separate investigations, the precision with which each
i nvestigati on was conducted, and in particular the absolute
requi renment that in no instance could information be shared
wi th anyone outside of their separate investigative team

Ot her indicators that the prosecution had decided to
prosecut e Specialist Mapes include the opinion rendered to
CI D that probable cause existed to title Specialist Mapes
for offenses, including mansl aughter--involuntary

mansl| aught er--and the government decision to extend

Speci ali st Mapes on active duty so that they could
prosecute--so that he could be prosecuted. This court is
convi nced that regardl ess of whatever evidence was
subsequent|ly di scovered by the separate investigations, the
deci sion had been nade to prosecute Specialist Mapes for

of fenses, including involuntary mansl aughter.

2. Statements of Specialist Snoyer. This court finds
by a preponderance of the evidence that Specialist Snoyer's
i mmuni zed statenment and any ot her subsequent statenments were
not derived from Specialist Mapes' immunized testinmony or
ot her i mmuni zed statenents. The court also finds by a
preponderance of the evidence that given the state of the
evi dence, Specialist Mapes' inmmuni zed statements played no
role in Specialist Snoyer's decision to provide statenents.
Speci ali st Snoyer's statenents were wholly independent, both
as to content and purpose, from Specialist Mapes' conpelled
i muni zed testinony. Specialist Snmoyer's sole purpose in
comng clean with his attorney, in directing her to contact
CID so that he could nake a statement to CID, and for
providing a statement incrimnating hinmself and Speciali st
Mapes was to cut his |losses by obtaining a favorable
pretrial agreenent.

I n reaching this conclusion, the court carefully
consi dered the testinony and deneanor of Specialist Snoyers
[sic] as well as the other witnesses who testified on this
i ssue and finds the follow ng evidence persuasive as to
Speci ali st Snoyer's notivation in presenting his statenment
to CID when he did. Specialist Snoyer testified that his
reason for cooperating with CID; that is, comng--1'"msorry.
His reason for cooperating with CID, for comng clean with
his father, for telling the truth to his |awer and
directing her to arrange a neeting with CID so that he could
provide CID a statenent, and for giving the statenment
incrimnating hinself and Specialist Mapes was his desire to
cut his |losses by obtaining a favorable pretrial agreenent.
He thought he--he knew that he had to admt his invol venent
in the incident and tell CID the whole truth in order to get

33



United States v. Mapes, No. 03-0025/ AR

t he favorabl e agreement. His decision to cone clean with
Cl D was nmade before the Article 32 investigation, as is
evi denced by his discussions with his father, his |awer--
and his lawyer. The decision was not made in anticipation
of Specialist Mapes' testinony but, rather, to secure the
favorable pretrial agreenment. In his statenment, Speciali st
Mapes unequi vocally--1"m sorry; Specialist Snoyer

unequi vocally and clearly admtted that he was the one who
injected the | ethal dose of heroin into Coffin, which is
clearly a nore cul pable role in the death of Coffin than
provi di ng heroi n.

The court also finds that under the circunmstances of
this case, the contents of the statenent provided by
Speci al i st Snoyer, although very simlar to the details
provi ded by Specialist Mapes, were not derived from
Speci ali st Mapes' Article 32 testinmony. The court finds by
a preponderance of the evidence that the details provided by
Speci ali st Snmoyer in his statement were facts he remenbered
because of his presence and active involvenment in the death
of Specialist Coffin in Specialist Mapes' room Hi s menory
of these facts was independent of and in no way influenced
by the details provided by Specialist Mapes in the Article
32 investigation and conpletely independent of Speciali st
Mapes' Article 32 testinony. His statenment is totally
supported and corroborated by the independent evidence known
to the prosecution prior to the extension of imunity and
the creation of the Chinese wall. Again, it should be noted
t hat Specialist Smoyer admtted to being the injector,
which, in the court's view, is a nore cul pable role in the
deat h of Specialist Coffin.

Speci ali st Snmoyer's statenent is independently
supported by the other evidence presented on the issue.
Speci al i st Smoyer and Speci ali st Mapes were close friends.
Prior to the grants of immunity and the creation of the
Chi nese wall, they agreed that when questioned by | aw
enforcement investigators, they would deny invol venent and
t hat they woul d protect thensel ves and each other by not
provi di ng statenments agai nst each other. Both knew the
extent of the other's involvenment in the death and that at
anytime, either one could incrimnate the other. This is
evidenced by their statenments prior to immunity denying
i nvol venent. Specialist Smoyer's false statenments to CID
after the grant of inmmunity are conpletely consistent with
t his agreenent.

Shortly after Specialist Snoyer |earned that charges
had been preferred against him he participated in at | east
three tel ephone calls with his father. In those phone
calls, he told his father about the offenses, advised him
about his fear of the possibility of |engthy confinenment,
and di scussed the pretrial agreement with his father,
ultimately telling his father that he wanted to take the
pretrial agreenent.
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On Friday, the 11th of Septenber, Specialist Smoyer
received notice of his Article 32 investigation and a |i st
of witnesses, including Specialist Mapes. The first
opportunity for Snoyer to talk with Captain Bl eam about the
pretrial agreenment was not until Monday, the 28th of
Sept ember, which was the day before the Article 32. Captain
Bl eam was out of the office TDY, out of the area and
unavail able to Specialist Smoyer, until Monday, the 28th of
Sept ember, which was the day before the Article 32
i nvestigation. Specialist Smoyer was not aware of whet her
Speci ali st Mapes had been incrim nating--had made
incrimnating statenments against him before he received the
Article 32 investigation notice. Even after having received

the Article 32 investigation notice, he still did not know
for sure whether Specialist Mapes would actually testify
agai nst himat the investigation or, if he did, whether he

would incrimnate him
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CRAWFORD, Chi ef Judge (dissenting):

There are two very basic reasons to affirmin this case.
First, there was substantial independent evidence to establish
probabl e cause for the preferral of charges agai nst Appell ant
before imunity was ever granted. Second, Private (PVT)
Snoyer’s decision to testify was made of his own free will, thus
attenuating any connection with Appellant’s inmunized statenent.
In essence, the majority overl ooks the independent evidence
est abl i shing probabl e cause to apprehend both PVT Snoyer and
Appel lant, and holds that fal se statenents nmade pursuant to a
grant of immunity taint truthful, voluntary testinony.

FACTS

Appel l ant entered a conditional plea of guilty to
i nvol untary mansl aughter involving the heroin overdose of a
fell ow soldier, Specialist (SPC) Coffin. Prior to his pleas,
Appel I ant nmoved to dism ss the charges on the grounds that the
Government violated his Fifth Arendnent right against self-
incrimnation by using his pretrial imunized statenent,
inplicating hinself and PVT Snoyer to induce PVT Snoyer to
provi de i nmuni zed testinony inplicating Appellant.

On the norning of April 5, 1998, SPC Coffin was pronounced
dead from a nassive overdose of heroin. Imediately after his
death, the Crimnal Investigation Command (Cl D) began

i nvestigating the cause of death. CID special agents conducted
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canvas interviews of the soldiers in the barracks, and uncovered
circunstantial evidence pointing to the invol venent of Appell ant
and PVT Snoyer. However, Appellant and PVT Snoyer agreed not to
reveal any relevant facts to investigators in hopes of avoiding

prosecution. Both Appellant and PVT Snoyer deni ed any

i nvol venent or know edge of SPC Coffin’ s death.

The special agents |earned from PVT Wl son on April 8 that
Appel  ant was returning honme fromleave in New York Gty and
had pl anned to bring drugs back with him PVT Wlson admtted
that he had previously used heroin with Appellant and PVT Snoyer
i n Novenber 1997. On that occasion, Appellant provided the
heroi n and PVT Snoyer injected PVT Wlson. PVT Wlson told CD
t hat he suspected that SPC Coffin had been killed by overdosing
on heroin supplied by Appellant and injected by PVT Snoyer.
Later, a physical exam nation of Appellant reveal ed he had
several puncture wounds in both arns consistent with hypodermc
needl e marks.

PVT Wl son also told the investigators that Appellant used
heroin regularly, and that SPC Coffin picked up Appellant at the
airport on the day of his death. PVT WIson stated that he had
seen SPC Coffin in Appellant’s room appearing high. Moreover,
on the same date, CID interviewed PVT Snoyer, and he admtted

using heroin with Appellant and PVT WIson on several occasions.
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PVT Wlson's informati on was corroborated on April 9 by PVT
Aaron Carter, who told investigators that he saw SPC Coffin,
Appel I ant, and PVT Snoyer in Appellant’s roomon April 5, and
that he believed Appellant supplied SPC Coffin with heroin.

PVT Carter also admtted that he knew PVT Snoyer had purchased
hypoderm c needl es on the evening of April 4. After SPC
Coffin's death, PVT Carter asked Appellant if SPC Coffin used
heroi n, and Appel |l ant answered that he did not know, but that if
he did use heroin, “it was only a little bit.” Based on this

i nformation, the Governnent decided to pursue charges agai nst
bot h Appel | ant and PVT Snoyer.

Di scussi on

The Supreme Court first applied the exclusionary rule to

derivative evidence in Silverthorne Lunber Co. v. United States,

251 U.S. 385 (1920). In extending the exclusionary rule to

derivative evidence, the Court stated that if know edge of facts

or evidence is “gained from an i ndependent source they may be

proved |like any others.” 1d. at 392. Nevertheless, it is not

enough to show a causal connection between the original evidence

and the derivative evidence, because as “a matter of good sense
such connection nmay have beconme so attenuated as to

di ssipate the taint.” Nardone v. United States, 308 U S. 338,

341 (1939).
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Bot h the independent source and attenuation doctrines apply
to this case. There was i ndependent evidence yielding probable
cause for the preferral of Appellant’s charges. Moreover, PVT
Snoyer’ s testinony was sufficiently attenuated to permt its use
agai nst Appel | ant.

A. I ndependent Source of Probable Cause for Preferral.

Preferral of charges occurs when a commander swears that he
ei ther investigated or has personal know edge of the facts set
forth in the charges, “and that they are true in fact to the
best of that person’s know edge and belief.” Rule for Courts-

Martial 307(b)(2). Although neither the Manual for Courts-

Martial, United States (2002 ed.) nor Article 30, Uniform Code

of Mlitary Justice, 10 U.S.C. § 830 (2000), specifically

provi des that the standard for preferral is probable cause, this
Court has held that probable cause is required when an

i ndi vidual swears the charges are true to the best of his

knowl edge and belief. See, e.g., United States v. Mller, 33

MJ. 235, 237 (CMA 1991).

An application of hornbook |aw establishes that there was
probabl e cause to prefer charges agai nst Appellant. The facts
here are simlar to the following factual scenario in the
Restatenent of Torts, 2d section 119, illustration 2 (1965):

O ficer A sees B and C bending over a dead man, D; B and C each

accuses the other of nmurdering D. Although Ais not sure that
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either Bor Ckilled D, he has reasonabl e grounds to believe
that one of themis the killer. Thus, Oficer Ais permtted to
arrest either. 1In this vein, this Court has held that the

furni shing of a drug which causes an overdose pl aces the
responsibility on the supplier -- in this case, Appellant.

United States v. Henderson, 23 MJ. 77 (C MA 1986); United

States v. Mazur, 8 MJ. 513 (AC MR 1979), aff’'d 13 MJ. 143

(CMA 1982).

Applying this law to the case at hand, there is probable
cause to believe that the heroin supplier -— Appellant -- was
responsi ble for the death. Thus, setting aside the voluntary
deci sion of PVT Snmoyer to testify pursuant to a grant of
immunity -— a decision made |ong after Appellant’s false
statenent -- the evidence known at the tine of preferra
furni shed an i ndependent basis for the charges in this case.
Oficers were permtted to arrest either Appellant or PVT
Snoyer, both of whomwere in the roomat the tine of SPC
Cof fin s death.

Mor eover, independent evidence was obtained as a result of
a police investigation. A witness was not discovered after

Appel I ant’ s i nmuni zed statenment, like in United States v.

Ceccolini, 435 U. S. 268 (1978). To the contrary, PVT Snoyer’s
identity, his role, and Appellant’s role were known well before

PVT Smoyer’s immuni zed testinony. Wen such identity is known,
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a court should be reluctant to hold the witness’s testinony
tainted by the accused’s prior inmunized statenent, given the
fact that w tnesses, unlike tangible evidence, can make
t hensel ves known to the police. PVT Snoyer nmade a vol untary
decision to testify based on what he knew were the facts, his
interaction with his father, and personal reflection. There was
no exploitation of an illegality. H s voluntary plea, pursuant
to a pretrial agreenent, was enough to sever any taint from
Appel  ant’ s i mruni zed st at enent.

B. Sufficiently Attenuated Testi nony.

In addition to the independent evidence available to
establi sh probabl e cause to prefer the charges, PVT Snoyer’s
testinmony was “sufficiently attenuated” to permt its use

agai nst Appellant. United States v. Leon, 468 U.S. 897, 911

(1984). As to the attenuation rules, we should exan ne Suprene
Court practice, which is reflected in Mlitary Rule of Evidence
301(b) (1) and 304(e)(3). Applying the Court’s nandate in
Nar done, 308 U.S. at 341, PVT Snoyer’s testinony was adm ssible
if it had “becone so attenuated as to dissipate the taint” from
Appel l ant’ s i mmuni zed st at enent.

The correct test is “whether, granting establishnent of the
[ i nuni zed statenent], the evidence to which [the] instant
objection is made has been cone at by exploitation of that

[i nmuni zed statenment] or instead by nmeans sufficiently
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di stingui shable to be purged of the [inmunized statenent].”

Wng Sun v. United States, 371 U S. 471, 488 (1963)(citation

omtted). See also New York v. Harris, 495 U S. 14, 17

(1990) (“*[We have declined to adopt a “per se or ‘but for
rule” that woul d nmake i nadm ssible any evi dence, whet her
tangi ble or live-wi tness testinony, which sonmehow cane to |ight
t hrough a chain of causation that began with [the granting of
immunity].””)(quoting Ceccolini, 435 U.S. at 276). |In Leon, 468
U S at 911, the Court stated: “W also have held that a
Wi tness’ testinony nmay be adnmitted even when his identity was
di scovered in an unconstitutional search.” The Court recognized
that the evidence may be “sufficiently attenuated to permt the
use of that evidence at trial . . . ." Id.

Moreover, there is no bright line rule to determne if
evidence is sufficiently attenuated to be adm ssible. The Court

exam nes several factors that either support or negate

attenuation: tenporal proximty, length of the causal chain,

acts of free wll, flagrancy of a violation, and the nature of
the derivative evidence. Brown v. Illinois, 422 U S. 590
(1975).

In Appellant’s case, there are key dates and facts which,
t aken toget her, show PVT Snoyer’s plea was not the result of
Appel lant’ s i mruni zed statenent. PVT Snoyer’s decision to

testify was not made i medi ately after Appellant’s immunized
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statenent, and the judge found that there was a break between

t he i muni zed statenent and his decision, which was an act of
free will. Furthernore, there is no argunent as to intentional
or reckl ess m sconduct by governnental officers in obtaining the
i mmuni zed testinony.

As of April 9, the Governnent had enough information to
convict both PVT Snoyer and Appellant. |If one | ooks at the
guilty plea and the stipulation in this case, both signed prior
to the notion to dismss, all the evidence obtai ned as part of
the guilty plea and the providence inquiry was known by the
police by April 9, and the preferral of charges agai nst PVT
Snoyer and his decision to testify against Appellant were not
related to Appellant’s imuni zed statenment. Wen all the

factors in Brown are considered, this Court should find that

there was sufficient attenuation in this case to allow
Appel lant’ s plea to stand.

Lastly, and nost inportantly, the nature of the derivative
evidence -- testinmony by a willing witness -- severs any
connection with Appellant’s inmmunized statenent.

For all of these reasons, | respectfully dissent.
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