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Judge G ERKE delivered the opinion of the Court.

A mlitary judge sitting as a general court-marti al
convi cted Appellant, contrary to his pleas, of forcible sodony,
in violation of Article 125, Uniform Code of Mlitary Justice
[ hereinafter UCMI], 10 U.S.C. § 925 (2000). The adjudged and
approved sentence provides for a bad conduct discharge, reduction
to the I owest enlisted grade, and confinenent for four years.
The Court of Crimnal Appeals affirmed the findings and sentence

in an unpublished opinion. United States v. Feltham NMCM No.

9900966 (NNM C. Cim App. June 14, 2002).
This Court granted review of the foll ow ng issue:
VWHETHER THE LOAER COURT ERRED IN RULING THAT THE
MLITARY JUDGE DID NOT ABUSE H'S DI SCRETION |IN
ADM TTING THE VICTIM S | NCULPATORY STATEMENTS TO HI S
ROOMVATE UNDER THE EXCI TED UTTERANCE EXCEPTI ON TO THE
RULE AGAI NST HEARSAY.
For the reasons set out below, we affirmthe decision of the
Court of Crimnal Appeals.

Factual Background

Appel I ant was convicted of comritting forcible sodony on
Boatswain Mate Third C ass Petty Oficer (BM3) PW BMB PWwas 24
years old, attached to the USS NIM TZ for approximately three to
four years, and assigned to the Security/Legal Departnent.

Appel lant, a shipnmate of BM3 PWs, was a 35 year-old Operations
Speci alist Senior Chief Petty Oficer with 17 years of naval
servi ce.

On May 5, 1998, the NNM TZ was berthed in Norfol k, Virginia,
awai ti ng overhaul. After a full day’s work, BM3 PW Appell ant,

and several shipnates agreed to go ashore that evening to a | ocal
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bar to celebrate their conpletion of the preparation for
over haul .

BMB PWdrove alone in his truck to the bar, arrived there at
approximately 7:00 or 7:30 p.m, played pool, and drank “no nore
than five beers probably.” He then |eft the bar and went back to
his barracks to get nore noney, returned after 9:00 p.m and
drank nmore beer. During the course of the evening, BM3 PW pl ayed
darts, sang karaoke, and engaged in conversation wth Appell ant
and ot her shi pnat es.

At some point in the evening, because he was too intoxicated
to drive, apprehensive about |leaving his truck in an unfamliar
area, and concerned about getting to work the follow ng day, BM3
PWgave his truck keys to a civilian whom he had net at the bar.
The civilian |lived next door to the bar and told him he could
stay at his house and sl eep on the couch.

As the bar was closing on the norning of May 6, the civilian
approached BMB PWand i nforned himthat Appellant had his truck
keys and that he could stay at Appellant’s apartnent instead.

BMB PWtestified that “by this tinme, | just said all right, fine.
You know, | agreed with him’cause | wasn’t |eaving ny truck
there, you know, what |I'’m saying. At least, ny truck was going
with me. So, | agreed with him 1'mlike, okay, fine.”

Wen the two arrived at Appellant’s |ocal apartnent,
Appel l ant offered to share his bed with BM38 PW Appellant told
BM3 PW he could sl eep on one side of his bed and Appellant could
sl eep on the other side. BM3 PWI aughed, declined his offer, and
stated he woul d instead sl eep on the couch. Appellant gave BM3

PWa bl anket and pillow and escorted himto the living room
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Appel l ant returned to his bedroom BM3 PWundressed down to his
socks, tee-shirt, and briefs.

Shortly after BM3B PWreclined on the couch in the living
room Appellant cane out of his bedroom wearing a bat hrobe.
Appel l ant and BMB PWwent out on the bal cony and each snoked a
cigarette. Wile on the bal cony, they engaged in conversation
but did not tal k about anythi ng sexual.

After snmoking the cigarette, BM3 PWagain reclined on the
couch under the blanket and fell asleep. At the time BM3 PWwent
to sl eep, he had been awake since approxinmately 4:00 a.m in the
nmorning on May 5. He had worked a full day aboard the ship, and
after work he had consuned approxi mately 12-15 beers over a
period of six to seven hours at the bar.

BM3B PWtestified as follows regarding the events at
Appel l ant’ s apartnent that resulted in the charge agai nst
Appel I ant of forcible sodony:

Q Wat is the next thing you renenber after |aying
down on the couch and going to sl eep?

A.  The next thing |I renenber, after | fell asleep,
| renmenber having a dream -- sexual content.

don’t renenber the dream specifics, but |
remenber having a sexual dream yes.

Q When you went to sleep, were you under the
bl anket ?

A, Yes, Sir.

Q And you said you had a sexual dream but you

don’t renenber the content of it?

A No, Sir.

Q So, how do you know it was sexual ?

A.  ‘Cause | was having sexual pleasures in ny dream
| nmean, | know it was sexual |ike a wet dream
Like if you was having a wet dream it was the
sanme kind of -- same thing. Wt dream that’s

what | was havi ng.
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Q So, what is the next thing you renenber after
t he drean?

A. The next thing | renmenber, | renmenber ejaculating
and waking up at the sane tinme, and | woke up as
| was ejaculating actually into Senior Chief
Fel t ham s nout h.

Q So, when you woke up, you were ejacul ati ng?

A Yes, Sir.

Q \Were was Senior Chief Felthamat that tinme?

A. He was on his knees next to the couch.

Q And how were you positioned on the couch?

A. | was |like kind of laying on ny back and side
i ke kind of on ny back I woul d say.

Q Was the blanket still on you?

A. | don’'t remenber the position of the blanket,
but, no, the blanket was not covering ne, no.

Q And where were your undershorts at the tine?

A.  Around ny thighs.

Q Now, while this -- do you renenber havi ng your
pants pul | ed down?

A No, Sir.

Q Do you renenber Senior Chief placing his nouth on
your penis?

A No, Sir.

Q At any point prior to ejaculation, were you
awake and aware of what was happeni ng?

A No, Sir.

Q Wiat was your reaction when you woke up and found
Seni or Chief Feltham s nouth on your penis?

A Well, | pulled back and, when he realized that |

was awake and pul | ed back, he junped back and
ki nd of scooted backwards and sat down on his
chair.

BM3 PWthen asked Appellant “what’s going on here” and said
“that wasn’t cool.” Appellant agreed that “it was nmessed up,”
but asked himif he liked it. BMB PWtestified, “lI was scared.
Confused because | didn’'t really know what that — you know, what

to think. | wasn’t thinking too clearly about, you know, | was

trying to nake sense of it all basically.” |In response to being
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asked by trial counsel if he was “shocked by waking up with
[ Appel lant’s] nmouth on [his] penis,” BMB PWstated, “Yes, Sir.”

Appel lant then |eft the living roomand returned to his
bedroom BM3 PWdecided to wait for Appellant to fall asleep.
BMB PWtestified:

| didn’t know what to do, and | was still in shock, of

course, and so at that point | guess | decided to wait until

he fell asleep. Don’t ask ne why, but | felt |ike maybe |

had better chances of getting out of there w thout physical

harm done. So | decided to wait until he went to sleep.”
Nonet hel ess, BM3 PWIleft within five m nutes.

After |eaving Appellant’s apartnment, BM3 PWclinbed into his
truck, becane upset, and began to cry. At trial, BM3 PW
testified that he becanme upset at this point because he “was out
of the situation.” He then drove between 10-15 m nutes back to
his barracks. BMB PWarrived and went directly to his room He
testified that he was still shocked, scared, crying and upset.
BM3 PWwoke up his roommate, BM3 Felton. BM3 Felton was the
first person that he had the opportunity to speak with after the
i ncident at Appellant’s apartnent. BM3 PWtold BMB Felton
everyt hing that had happened, beginning with the party at the bar
and ending with the sodony.

BM3 PW next went to a nearby convenience store. Wen he
returned, he called his nother and infornmed her of the incident.
BM3 PWthen reported the incident to Wackenhut Security, a
private security conpany working in his barracks, which referred
himto Petty Oficer (PO Battles, who was on watch. PO Battles
referred BMB PWto Master at Arns Third C ass Petty Oficer (MA3)

Allen. MA3 Allen obtained a witten statenment concerning the

incident. BMB PWthen spoke with Special Agent (SA) Suchy of the
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Naval Crimnal Investigative Service. BM3 PWdid not testify as
to what he specifically told his nother, Wackenhut Security, PO
Battles, MA3 Allen, or SA Suchy. H s testinony concerning his
di scussions with these individuals was offered for the limted
pur pose of showi ng to whom he reported the incident.

BMB PWs reporting of this incident resulted in Appellant
bei ng charged with several offenses, but the trial on the nerits
eventual |y proceeded on the single offense of forcible sodony.
At trial, the defense unsuccessfully noved to suppress
Appel lant’s oral and witten confession of consensual sodony.
After the judge denied the defense notion, the prosecution, for
reasons not reflected in the record of trial, never offered
Appel l ant’ s confession into evidence. This trial devel opnent
resulted in the testinmony of BM3 PWbeing the Iinchpin of the
prosecution’ s case.

At trial, the defense presented no opening statenent, no
def ense wi tnesses, and no defense evidence on the nerits.
| nstead, the defense attacked the credibility of BM3 PWand in
cl osing argunent asserted nultiple defenses including that no
sodony occurred or that it was consensual. To bol ster the
credibility of BM38 PW the prosecution submtted a notion in
[imne to admt BM3 PWs statenents to BM3 Felton as an excited
utterance or alternatively under the residual hearsay exception
The mlitary judge deferred ruling on the adm ssibility of the
evidence until after hearing the testinony. BM3 Felton's
testinmony essentially corroborated the facts descri bed by BMB PW
BM3 Felton also stated that he had |ived with BM3 PWfor

approximately one and a half nonths. He testified that BMB PW
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was crying and that he did not stop crying until “about half way”
through their twenty mnute conversation.

After considering the circunstances surrounding BM3 PWs
statenents to BM3 Felton, as set out above, the mlitary judge
made the follow ng findings of fact pertinent to the resolution
of the issue presented:

Early on the norning of 6 May, BM3 [PW was a
participant in a startling event at the apartnent of

t he accused.

| medi ately after the incident he was in a state of
shock and was not thinking clearly.

Shortly thereafter, he left the apartnment and drove
to his barracks roomat Huntington Hall where he
resi ded.

During the short drive to his barracks, he began
cryi ng.

Upon entering his room he woke up his roommate, BM3
Felton, and told himhe had something to tell [BM3]
Fel t on.

BMB [PW was still crying at this point.

He then told Felton he would not tell himabout this
matter unless Felton prom sed not to share it with
anyone el se, or words to that effect.

No nore than one hour passed fromthe tinme of the

startling event until the conversation with . . . BM3
Fel t on.

BMB [PW then related to BM3 Felton what happened to
hi m t hat ni ght.

This was a highly unusual conversation for these two
roomrat es who had known each other for sone tine.

BM3 Felton had never seen BMB [PW this way before.
The court, based on these factual findings, ruled as foll ows:
The proffered statenents to BM3 Felton were

spont aneous, unrehearsed and not given in response to
any interrogation. The statements were given in
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close proximty of tinme to a startling event which

caused great stress and excitenment in BM3 [PW. The

statements were made under that sane stress. The

statenments are, therefore, reliable under the excited

utterance exception to the general hearsay rule.
The mlitary judge chose not to address the residual hearsay
exception since he admtted the testinony under the excited
utterance exception to the hearsay rule.

The Court of Crimnal Appeals addressed the |egal and
factual sufficiency of the evidence and the excited utterance
i ssue raised by Appellant. The Court found that the mlitary
j udge did not abuse his discretion in admtting the statenents by
BMB PWto BMB Felton. In doing so, the Court stated, “Gven the
victims countenance, the timng of his unsolicited disclosure,
and the subject matter of the disclosure, we have no doubt that
the victims statenent to his roommate net the requirenents for
an excited utterance.” Feltham NMCM No. 9900966, slip op. at 4.

Before this Court, Appellant again asserts that the mlitary
judge erred in admtting BM3 PWs statenments to BMB Fel ton under
the excited utterance exception to the hearsay rule, because the
conversation with BMB Felton was the product of a period of
reflection following the stress related to the incident. The
Government argues that the judge did not abuse his discretion by
adm tting the evidence because the testinony at trial established
that BMB PWrmade his statenments to BMB Felton while under the

stress of a startling event which occurred at Appellant’s

apart ment .
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Di scussi on

Mlitary Rule of Evidence 802 [hereinafter MR E.] states
t he general prohibition agai nst adm ssion of hearsay. MR E
801(c) defines hearsay as:
[ A] statenent, other than one nmade by the decl arant
while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter assert ed.
MR E. 803(2), the excited utterance exception to the rule
prohi biting hearsay, permts adm ssion of:
A statenment relating to a startling event or
condition made while the declarant was under the
stress of excitenent cause[d] by the event or
condi tion.
The Suprenme Court recently reaffirnmed the reliability of the

| ongst andi ng and wel | recogni zed excited utterance exception to

hearsay in Lilly v. Virginia, 527 U S. 116 (1999), stating that,

In White, . . . we held that the hearsay exception for
spont aneous declarations is firmy rooted because it
"is at least two centuries old,” currently "w dely
accepted anong the States,” and carries "substanti al
guarantees of . . . trustworthiness . . . [that]
cannot be recaptured even by later in-court
testimony." [p02Z U 'S, at 355-356, and n. 8.]

ld. at 126 (quoting White v. Illinois), 502 U S. 346, 355-56 &

n. 8.
This Court, in United States v. Arnold, 25 MJ. 129 (C MA

1987), articulated a three-prong test for a statenment to qualify
as an excited utterance:
(1) the statenent nust be spontaneous, excited, or inpulsive
rat her than the product of reflection and deliberation;
(2) the event pronpting the utterance nmust be startling, and,
(3) the declarant must be under the stress of excitenent

caused by the event.

10
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Id. at 132. See United States v. Donal dson, = MJ.

(C. A AF. 2003).
The theory underlying the adm ssion of an excited utterance
is “that persons are less likely to have concocted an untrut hful
stat enent when they are responding to the sudden stinmulus of a

‘startling event.’”” United States v. Lenere, 22 MJ. 61, 68

(C.MA 1986). This Court has recognized that the inplicit

| ogi cal prem se for adm ssion of an excited utterance is “that a
person who reacts ‘to a startling event or condition” while
‘“under the stress of excitenent caused’ thereby will speak
truthfully because of a |lack of opportunity to fabricate.”

United States v. Jones, 30 MJ. 127, 129 (C M A 1990).

At Appellant’s court-martial, the mlitary judge applied the
three-prong test in Arnold and concluded that the facts supported
admtting the statenents under the excited utterance exception to
the rul e agai nst hearsay. The standard of review of a mlitary
judge’s ruling admtting or excluding an excited utterance is an

abuse of discretion. See United States v. Muwolick, 53 MJ. 174

(C.A AF. 2000). This Court “will reverse for an abuse of
discretion if the mlitary judge's findings of fact are clearly
erroneous or if his decision is influenced by an erroneous view

of the law.” United States v. Sullivan, 42 MJ. 360, 363

(C.A A F. 1995). Wen review ng a decision of a Court of

Crimnal Appeals on a mlitary judge s discretionary ruling, “we
typically have pierced through that internediate |evel” and

examned the mlitary judge’'s ruling. See United States v.

Siroky, 44 MJ. 394, 399 (C. A A F. 1996). W then deci de whet her

11
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the Court of Crimnal Appeals was correct in its exam nation of
the mlitary judge s ruling.

In applying the first prong of the test, which requires the
statenents to be spontaneous, excited, or inpulsive rather than
the product of reflection, the mlitary judge found that BM3 PWs
statenents to BM3 Felton were “spontaneous, unrehearsed, and not
given in response to any interrogation.” The statenents were
made under the stress of the excitement stemmng fromthe
forci bl e sodony while BM3 PW“was in a state of shock and was not
thinking clearly.” There was “no intervening reflection or
di spassi onate deliberation” by BVMB PW

As to the second prong of the test, the mlitary judge found
that the statenment was the product of a startling event.
Specifically, the judge said that “[e]arly on the norning of 6
May, BM3 [PW was a participant in a startling event at the
apartnent of the accused.”

The third prong of the test, which requires the declarant to
be under the stress of excitenent caused by the event, was al so
satisfied. The mlitary judge found that BMB PWwas in a state
of shock and not thinking clearly imediately after the event and
that he began crying while driving back to his barracks. The
judge specifically stated that BM3 PWwas still under the stress
and excitenment of the event when he described the event to BMB
Felton. He found “that no nore than one hour passed fromthe
time of the startling event until the conversation with . . . BM
Felton.” He also stated that “[t]he statenents were given in
close proximty of tine to a startling event which caused great

stress and excitenment in BM3 [PW.”

12
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This Court has stated that the tinme between the startling
event and the excited utterance is one factor to consider when
determ ni ng whether a statenent qualifies as an excited

utterance. See Donaldson, =~ MJ. at __ (statenent made 11-12

hours after sexual abuse adm ssible as excited utterance); United

States v. Chandler, 39 MJ. 119 (CMA 1993)(victinis statenent

made 30 minutes after startling event was adm ssible as an
excited utterance because victimwas still in a state of nervous
excitenment as a result of the event); Arnold, 25 MJ. at 132
(victims “unsolicited” statenents, given 12 hours after being
sexual |y assaulted, were nade at the first avail able opportunity
while the victins demeanor was substantially different than
normal and constituted an excited utterance).

However, this Court has also stated that “a | apse of tine
bet ween the event and the utterance creates a strong presunption
agai nst admissibility.” Jones, 30 MJ. at 128. 1In Jones, the
Court held that a statenent was not an excited utterance when
made 12 hours after the startling event, after the declarant went
about daily business, after mssing an earlier opportunity to
comment about the event, and when nade in response to a question.
Appellant’s reliance on Jones is msplaced. The mlitary judge's
ruling in the present case is consistent with the authority of

Jones because here there was | ess than one hour | apse of tine

between the startling event and the utterance as opposed to 12

hours in Jones; BMB PWnade his statenents at the first

opportunity, when he awoke BMB Felton, rather than waiting until
norni ng; and the statenents to BM3 Felton were not in response to

guestioning by BM3 Fel ton.

13
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Mor eover, the |apse of any particular period of tinme, is not
the focus of the excited utterance rule. The critical
determ nation is whether the declarant was under the stress or

excitenment caused by the startling event. See Lenere, 22 MJ. at

68. In the present case, the mlitary judge made a finding that
t he declarant, BM3 PW was under the stress of the excitenent
caused by the forcible sodony perforned on himby Appellant.
This satisfies the third prong of the test.

We hold that the findings of fact of the mlitary judge are
supported by the evidence and that he did not abuse his
di scretion in admtting BM3 PWs statenents to BMB Felton as an
excited utterance. The mlitary judge applied the proper |egal
test to evaluate these statenents and, after hearing and
eval uating the evidence, determ ned that the facts satisfied the
test. W hold that the Court of Crimnal Appeals did not err in
affirmng the decision of the mlitary judge admtting this
evi dence.

Deci si on
The decision of the United States Navy-Marine Corps Court of

Crim nal Appeals is affirned.
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