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Judge ERDMVANN del i vered the opinion of the Court.

Appel lant, Airman Basic Ricky Walters |11, United States Air
Force, was tried by general court-martial at Langley Air Force
Base, Virginia. Contrary to his plea, he was convicted of
wrongful use of "ecstasy,” a Schedule |I controlled substance, in
violation of Article 112a, Uniform Code of MIlitary Justice
[ hereinafter UCMJ], 10 U.S.C. § 912a (2000).

The adj udged and approved sentence consisted of a total
forfeiture of all pay and all owances, confinenent for thirty days
and a bad-conduct discharge. On June 20, 2002, the Air Force
Court of Crimnal Appeals affirned the findings and sentence.

United States v. Walters, 57 MJ. 554 (A F. C. Crim App. 2002).

On Decenber 17, 2002, we granted Appellant's petition for review
on the follow ng issue:

VWHETHER THE Al R FORCE COURT ERRED | N AFFI RM NG APPELLANT' S

CONVI CTI ON FOR WRONGFULLY USI NG ECSTASY WHERE THE FI NDI NGS

OF THE COURT- MARTI AL WERE VAGUE AND AMBI GUOUS AND FAI LED TO

REFLECT WHAT FACTS CONSTI TUTED THE OFFENSE.

We hold that the mlitary judge erred by failing to properly
i nstruct the menbers of the court-martial and by failing to
obtain clarification of the findings prior to announcenent. W
further hold that the resulting anbiguity in the findings
precluded a review by the Court of Crimnal Appeals under Article

66, UCMJ, 10 U.S.C. § 866 (2000).
BACKGROUND

Appel l ant was tried by general court-nmartial for one
specification of wongfully using and one specification of
wrongfully distributing ecstasy in violation of Article 112a. A

panel of officer and enlisted nmenbers found himnot guilty of the
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wrongful distribution specification; accordingly, that
specification is not at issue in this appeal.

The wrongful use specification alleged use "on divers
occasi ons between on or about 1 April 2000 and on or about 18
July 2000." The Governnent offered proof at trial of a nunber of
i nstances of alleged use of ecstasy during the tine period in the
speci fication:

(1) Senior Airman (SrA) Russ, a friend of Appellant's who
testified throughout the trial under a grant of imunity, spoke
about an occasion in mddle to |l ate June 2000 when Appellant told
hi mthat he had used ecstasy. Senior Airman Russ testified that
at the time Appellant’s eyes were glassy, his pupils | ooked
dilated and he was tw tching and maeki ng strange gestures.

(2) Afriend of Appellant, Airman First Cass (ALC) Hunbl e,
testified about an occasion at sonme point between March 3, 2000
and July 31, 2000 where Appellant nade a statenent that he was
pl anni ng on usi ng ecstasy.

(3) An undercover special agent for the Air Force Ofice of
Special Investigations testified that on June 23, 2000 Appel |l ant
told her that he had taken a pill of ecstasy "an hour or two

ago. She testified that he was perspiring, his speech was

slurred and his skin was sensitive to the touch.
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(4) Airman First Cass Hunble testified that sonetine
bet ween March and July ZOOOl[pppellant was in Hunble's dormroom
with his (Appellant's) girlfriend. Airman First Cass Hunbl e
testified that Appellant said it was his first time using ecstasy
and he wanted his girlfriend to try it with him Airman First
Class Hunble also testified that he observed Appellant pull a
pi ece of plastic out of his pocket that appeared to contain a
couple of small pills and that Appellant appeared to hand
sonmething to his girlfriend.

(5) Senior Airman Russ testified that he was in ALC Hunble's
dormroom at sone point around July 4, 2000 when they were joined
by Appellant and his girlfriend.E]Senior Ai rman Russ i ndi cated
t hat he observed Appel |l ant taking what appeared to be small pills
out of his pocket in a plastic wapper, at which point ALC Hunbl e
and Appellant had a "little argunent” and Appellant left with his
girlfriend, returning thirty to forty-five mnutes |ater.

(6) Senior Airman Russ also testified that Appellant canme
into his [STA Russ'] roomin July of 2000 with two pills wapped
in cellophane. Senior Airman Russ testified that Appellant asked
himif he wanted to crush one of them which SrA Russ did.

Senior Airman Russ testified that Appellant swall owed one of the
pills and used a dollar bill to "snort” the crushed pill. In

addition to observing a nood change on Appellant's part, SrA Russ

L Airman First Oass Hunble testified on direct that this occurred between

March and May 2000. He testified on cross-exam nation that it occurred
sonetine between April and July.

The record is unclear as to whether the Governnent intended ALC Humbl e's and
SrA Russ' testinobny to prove the sanme incident in ALC Hunble's dorm room
Airman First Cass Hunmble testified that SrA Russ was not in the room when he
observed Appellant's actions. Neither the Governnent's opening nor closing
argunents clarify this discrepancy.
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testified that he applied Vick's VapoRub to Appellant's face and
observed Appel | ant snoki ng nenthol cigarettes, both alleged to
enhance an ecstasy hi gh.

At the conclusion of testinony, the mlitary judge gave his
pre-argunent instructions, which included a "variance”
instruction:

| f you have a doubt about the tinme or place in which the
charged m sconduct occurred, but you are satisfied beyond a
reasonabl e doubt that the offense was conmtted at a tine,

at a place, or in a particular manner which differs slightly
fromthe exact tine, place or manner in the specification,
you may make m nor nodifications in reaching your findings
by changing the tine, place, or manner in which the alleged
m sconduct described in the specification occurred, provided
that you do not change the nature or identity of [the]
offense. M. President, in r relation to that, sir, we wll
be giving you what's called a Findings Wrksheet |ater on
and there's a section for what is called findings by
exceptions and substitutions and that goes toward this
particular instruction and when | pass that to you, | think
you'll be able to see exactly what it nmeans on that[.]

After closing argunents, the mlitary judge provided the nenbers
with the findings worksheet and gave theminstructions regarding
its use. The worksheet provided an option (1) for "Ful
Acquittal or Full Conviction" and an option (I11) for "M xed
Findings.” The "m xed findings" portion relating to the w ongful
use charge and specification read as foll ows:

A. O Specification 1 of the Charge: (Not Guilty) (Quilty)

or

O Specification 1 of the Charge: (Not Guilty) (Quilty)
(Quilty, Except the [words][figures][words and fi gures]

Substituting there for the [words][figures][words and
figures]:

O the excepted [words][figures][words and figures]:
Not Quilty
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O the [substituted][renmaining][words][figures][words
and figures] GQuilty

Wiile the mlitary judge was instructing the nmenbers on how
to conplete the findings worksheet, he stated:

M. President, in reference to that particular worksheet, if
you' | | | ook at the top part where it says conplete ach|ttaI
or conplete findings of guilt, if, on the votes, you should
find the accused guilty of t he specifications as charged for
bot h specifications, then you woul d use that particul ar

portion of the worksheet. |If, however -- or, if you found
himnot guilty, also, you would use that portion for both
specifications. |If you should have what's called a m xed

findings, which is either you may find guilt of one
specification but not guilty of another, or, if you do what
is called findings by exceptions and substitutions, which is
the variance instruction |I have given you earlier, where you
may — and this is just an exanple — on the divers uses, you
may find just one use, and you except out the words divers
uses and you substitute in the word one tine, or sonething
like that, then you would use the second part. Sir, | say
that only as an exanple. That does not reflect in any way,
any opinion of the court for these particular specifications
and charges. Having | ooked over that, do you have any
guestions concerning the findings worksheet?

The president of the panel answered "No, sir" and neither party
requested any further instructions on howto use the "m xed
findings" portion of the worksheet.
When the nenbers returned fromdeliberations, the president
i ndi cated that they wanted to make sure they had filled out the
wor ksheet correctly. They handed the worksheet to the mlitary
j udge, at which point the relevant portion appeared as foll ows:
A O T . Y I . Hty) (Guilty

or

O Specification 1 of the Charge: {(Net—Gu-tty) (Qilty)
(Quilty, Except the [words]

fgures}: diverse [sic] occasions

Substituting there for the [words][{HgurestHwords—and
figures}: one occasion

3 Underl i ned portions signify handwitten text.
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O the excepted [words] Higures}twords—andfigures}:

di verse [sic] occasions
Not Guilty

O the [substituted] frenraini-ngH wor ds] HH-guresiwords

and—figures} one occasi on
Quilty

After reviewi ng the worksheet, the mlitary judge placed an
asterisk by the term”"(Guilty)" following the stricken term " ( Not
Quilty)" in the first sentence of the alternative finding and
advi sed the president that the term needed to be marked out as
well. Apart froma rem nder as to a sentence on the second page
of the worksheet, that was the only instruction or clarification

given by the mlitary judge. The findings were then announced as

fol |l ows:
FI NDI NGS

PRES: (Lt Col Anderson) Airman Basic Ricky L. Walters |1
this court-martial finds you:
O Specification 1 of the Charge: CGuilty except
the words divers occasions; substituting therefor
t he words one occasion. O the excepted words
di vers occasions: Not guilty. O the substituted
wor ds one occasion: CGuilty.
O Specification 2 of the Charge: Not guilty.

M : And then, sir, the second page, the very | ast
t hi ng.

FI NDI NGS ( CONTI NUED)
PRES: (Lt Col Anderson) O Charge |I: Guilty.

DI SCUSSI ON
The granted issue centers on Appellant's contention that the
findings were "vague and anbi guous and failed to refl ect what
facts constituted the offense.” The |ower court addressed the
al | eged “anbiguity” by applying the “comon | aw’ rule on general

jury verdicts:
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[i]t was settled | aw in England before the Declaration of

| ndependence, and in this country long afterwards, that a
general jury verdict was valid so long as it was legally
supportabl e on one of the submtted grounds even though that
gave no assurance that a valid ground, rather than an
invalid one, was actually the basis for the jury’s actions.

Walters, 57 MJ. at 556 (quoting Giffin v. United States, 502

U 'S 46, 49 (1991)).
In addition to relying on Giffin and ot her Suprene Court
authority, the Air Force court also relied on our decision in

United States v. Vidal, 23 MJ. 319 (C M A 1987), cert. denied,

481 U.S. 1052 (1987). In Vidal, the accused was charged and
convi cted under a single specification of rape, but proof was
offered as to his guilt both as the perpetrator and on a theory
of aiding and abetting (i.e., holding the victimdown). 23 MJ.
at 324-25. In rejecting Vidal's claimthat the Governnent was
required to el ect between the two alternatives, we noted that
“"[t]he only condition is that there be evidence sufficient to
justify a finding of guilty on any theory of liability submtted
to the nenbers.” 1d. at 325.

The Air Force court ultimately concluded that it "nust apply
the common-law rul e, as set out by the Supreme Court and our

superior court in Vidal" and affirned the findings and sentence.

Walters at 558-59. In reaching that result, the court overrul ed

its prior decision in United States v. King, 50 MJ. 686 (A F.

C. Cim App. 1999)(en banc). The issues presented in King were
simlar to the issues raised in this case: the appellant was
charged under a specification alleging a wongful act "on divers
occasions”; the government presented proof at trial of nore than

one instance of the wongful act; the nenbers found the accused
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guilty of the wongful act, but not guilty of the words "on
di vers occasions.” |d. at 687.

The King court concluded that it could not determ ne what
conduct the accused had been found guilty of and what conduct he
had been acquitted of. Consequently, the court found that an
anbi guous verdict of this type precluded any proper exercise of
its appellate review authority under Article 66(c). |d. at 688.
We conclude that the Air Force court was correct in its analysis
in King and was in error when it relied on "the comon-|law rule
regardi ng general verdicts"” in the present case.

The Courts of Crim nal Appeals' appellate review authority
flows fromArticle 66(c), not the conmmon law. Wile there are
instances in mlitary | aw where common |aw principles are
applicable, the "center of gravity" for the Courts of Crim nal
Appeal s is their statutory review function under Article 66(c):

In a case referred to it, the Court of Crimnal Appeals may

act only with respect to the findings and sentence as

approved by the convening authority. It may affirmonly
such findings of guilty and the sentence or such part or
amount of the sentence, as it finds correct in |law and fact
and determ nes, on the basis of the entire record, should be
approved. In considering the record, it may weigh the

evi dence, judge the credibility of issues, and determ ne

controverted questions of fact, recognizing that the trial

court saw and heard the w tnesses.

The resolution of the legal issues presented in both King
and the present case hinge on that unique statutory function. As
we have noted in the past, Article 66(c) affords the Courts of
Crim nal Appeals an "awesone, plenary, de novo power." United

States v. Quiroz, 55 MJ. 334, 338 (C. A A F. 2001)(quoting United

States v. Cole, 31 MJ. 270, 272 (CMA 1990)). It requires

themto conduct a de novo review of both the | egal and factual
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sufficiency of a conviction. United States v. Washi ngton, 57

MJ. 394, 399 (C. A A F. 2002)(enphasis added); see also United

States v. Turner, 25 MJ. 324, 325 (C M A 1987).

The test for legal sufficiency is a famliar standard in
both mlitary and civilian jurisdictions and i s whether,
considering the evidence in a light nost favorable to the
prosecution, a reasonable fact-finder could have found all the
essential el enments beyond a reasonabl e doubt. Turner, 25 MJ. at

324 (citing Jackson v. Virginia, 443 U S. 307, 319 (1979)). In

terms of factual sufficiency, however, the test is whether, after
wei ghing the evidence in the record of trial and making
al | owmances for not having personally observed the w tnesses, the

menbers of the service court are thensel ves convi nced of

appellant's guilt beyond a reasonabl e doubt. Turner, 25 MJ. at

325 (enphasis added). As a general rule, civilian appellate
courts do not possess the authority to conduct this type of
factual sufficiency revi ew, B

Thi s uni que power of review for factual sufficiency,
however, is subject to a critical limtation. A Court of
Crim nal Appeals cannot find as fact any allegation in a
specification for which the fact-finder bel ow has found the

accused not guilty. United States v. Smth, 39 MJ. 448, 451

(CMA 1994); see also United States v. Nedeau, 7 C M A 718,

721, 23 CMR 185, 188 (1957).

4 Those few civilian courts that conduct a review for factual suffici ency do

so under different standards. For exanple, although the Texas Courts of
Appeal and Court of Crimnal Appeals conduct a review styled as "factual
sufficiency," it is not franed in terns of an affirmative requirenment that the
nmenbers of the appell ate body be thensel ves convinced of appellant's guilt
beyond a reasonable doubt. See e.g., Sells v. State, 2003 Tex. Crim App.
LEXIS 63, at *4-*8 (Tex. Crim App. Mar. 12, 2003).

10
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As the Air Force court properly recognized in King, it is
that limtation on its statutory authority that precludes any
proper appellate review of this type of ambi guous verdict.
Appel l ant was found guilty of using ecstasy on one occasion
during the time period referenced in the specification. The
Government attenpted to prove allegations of wongful use on
nunmer ous occasions and the verdict reflected that the nmenbers
found Appellant not guilty of all of those allegations save one.

By virtue of the limtation recognized in Smth, in
conducting its factual sufficiency review the Court of Crim nal
Appeal s cannot find the Appellant guilty of any of the
al | egati ons of use of which the nenbers found himnot guilty.
The Court of Crimnal Appeals is required to weigh the evidence
and be thensel ves convi nced beyond a reasonabl e doubt of

Appel lant's guilt of engaging in wongful use on the sane "one
occasion" that served as the basis for the nenbers' guilty
finding. Wthout know ng which incident that Appellant had been
found guilty of and which incidents he was found not guilty of,
that task is inpossible.

The | ower court’s discussion of "the comon-law rul e

regardi ng general verdicts,” while certainly a correct statenent
of that area of the law, is sinply not applicable to this
situation. None of the “common |aw’ authority relied upon by the
| oner court involve an appellate review that sinultaneously

requi res an independent determi nation of guilt beyond a
reasonabl e doubt and which prohibits a finding of guilty for

conduct for which the Appellant was acquitted at the trial |evel.

11
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Further, the essence of the cases relied upon by the Ar
Force Court lies in the effect of uncertainty over what specific
conduct may have served as the basis for a jury's general verdict

of guilty. See e.g., Giffinv. United States, 502 U S. 46

(1991); United States v. Turner, 396 U.S. 398 (1970); Vidal, 23

MJ. at 324-25. This case, on the other hand, centers on the
| egal effect of uncertainty over what specific conduct may have
served as the basis for a jury's verdict of not guilty.

The ambi guous verdict here can be traced to the mlitary
judge's error in both his hypothetical instruction to the nenbers
regarding a finding by exceptions and substitutions and his
failure to secure clarification of the anbiguity when he revi ened
t he findi ngs worksheet prior to announcenent. Wile his
hypot heti cal exanple of a finding by exceptions and substitutions
was well intended, it was | ess than conplete.

Where a specification alleges wongful acts on "divers

occasions," the nmenbers nust be instructed that any findings by
exceptions and substitutions that renove the "divers occasions”
| anguage nust clearly reflect the specific instance of conduct
upon which their nodified findings are based. That can generally
be acconplished through reference in the substituted | anguage to
a relevant date or other facts in evidence that will clearly put
the accused and the reviewi ng courts on notice of what conduct
served as the basis for the findings.

The mlitary judge's instructions did not address that

requi renent. That error was conpounded when the mlitary judge

failed to secure clarification of the anbiguity when he revi ewed

12
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the findings prior to announcenent under Rule for Courts-Marti al
921(d) . E

This case presents a narrow circunstance involving the
conversion of a "divers occasions"” specification to a "one
occasi on" specification through exceptions and substitutions.
When a specification alleging instances of m sconduct on divers
occasions is involved, findings by exceptions and substitutions
elimnating all but one instance are a distinct possibility.
Both trial practitioners and mlitary judges need to be aware of
the potential for anbiguous findings in such cases and take
appropriate steps through instruction and pre-announcenent review
of findings to ensure that no anbiguity occurs. 1d.

In sum the mlitary judge erred in giving inconplete
i nstructions regarding the use of findings by exceptions and
substitutions and in failing to secure clarification of the
court-martial's anbi guous findings prior to announcenent. The
Court of Crimnal Appeals, in turn, could not conduct a factual
sufficiency review of Appellant’'s conviction because the findings
of guilty and not guilty do not disclose the conduct upon which
each of them was based. Appellant has a substantial right to a
full and fair review of his conviction under Article 66(c) and

the anmbiguity in the court-martial's findings results in materi al

> Wiile Rule for Courts-Martial 922 discussion indicates that the mlitary

judge can seek clarification of ambiguous findings after announcenent, this
type of verdict involves a dual finding of guilty and not guilty. Once
announced, the latter aspect of the verdict clearly becones final and cannot
be reconsidered. See United States v. Boswell, 8 CMA. 145, 149, 23 C MR
373, 377 (1957); R C.M 924(a). 1In order to avoid any uncertainty as to when
post - announcenent "clarification" under R.C. M 922 crosses the line into
prohi bited "reconsideration' under RC.M 924, anbiguities in this type of
verdi ct should be resolved prior to announcenent.

13
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prejudice to that right. See Article 59(a), UCMJ, 10 U S.C. 8§
859(a) (2000).

Finally, the same uni que character of the verdict that
precl udes any factual sufficiency review al so precludes any
rehearing in this matter. As conceded by the Governnent at
argunent, the findings reflect Appellant's acquittal of all but
one of the alleged instances of ecstasy use and any rehearing on
those instances is clearly barred by doubl e jeopardy principles.
As such, the inability to identify and segregate those instances

of alleged use of which Appellant was acquitted fromthe "one
occasion" that served as the basis for the guilty finding
effectively prevents any reheari ng.

CONCLUSI ON

Accordingly, the decision of the Air Force Court of Crim nal
Appeal s is reversed. The finding of guilty of Charge |
Specification 1 and the sentence are set aside. The Charge and

Specification are di sm ssed.

14
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CRAWFORD, Chi ef Judge (dissenting):

Appel | ant wai ved doubl e j eopardy by appealing his
conviction, and thereby allowi ng the Governnent to begin its
case anew. Moreover, Appellant waived the issues of duplicity
and anbiguity by failing to object to duplicitous pleadings, the
judge’s msleading instruction to the nenbers, and the anbi guous
verdict. This Court should not reward Appellant on grounds he
del i berately chose to ignore, and therefore waived. This Court
shoul d return the case for rehearing to determ ne the specific
occasi on on which Appell ant used drugs.

The doubl e jeopardy clause has a threefold purpose: “It
protects against a second prosecution for the sane of fense after
acquittal. It protects against a second prosecution for the
sane of fense after conviction. And it protects against nultiple

puni shmrents for the sane offense.” North Carolina v. Pearce,

395 U. S, 711, 717 (1969). Certainly, the policy of avoiding
multiple trials is of paranmount inportance in the judicial
system

Nevert hel ess, the Suprene Court has granted exceptions to
the one-trial rule, acknow edging that the defendant waives his
doubl e jeopardy claimby appealing his conviction. United

States v. Wlson, 420 U. S. 332, 344 n.11 (1975); Geen v. United

States, 355 U. S. 184, 189 (1957). To be sure, this principle

pronotes the sound adm nistration of justice.
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It would be a high price indeed for society to pay
were every accused granted i nmunity from puni shnment
because of any defect sufficient to constitute
reversible error in the proceedings leading to
conviction. Fromthe standpoint of a defendant, it is
at | east doubtful that appellate courts would be as
zeal ous as they now are in protecting against the
effects of inproprieties at the trial or pretrial
stage if they knew that reversal of a conviction would
put the accused irrevocably beyond the reach of
further prosecution. In reality, therefore, the
practice of retrial serves defendants’ rights as well
as society's interest.

United States v. Tateo, 377 U S. 463, 466 (1964). This

exception applies to this case. Appellant waived his right to a
doubl e jeopardy claimby appealing his conviction, and cannot

now avoi d a rehearing on double jeopardy grounds. See Sattazahn

v. Pennsylvania, 537 U S. 101 (2003)(finding that where a

defendant is convicted of nurder and sentenced to life

i mprisonnment, but appeals the conviction and succeeds in having
it set aside, double jeopardy does not bar death sentence on
retrial).

Mor eover, notw t hstanding the judge’s error, defense
counsel was obligated to be vigilant of potential error at
trial, and to object to such error so that it may be corrected
imedi ately. Rule for Courts-Martial 905(e)[hereinafter R C. M]
establishes that “[motions, requests, defenses, or objections,
except lack of jurisdiction or failure of a charge to allege an
of fense, nust be raised before the court-martial is adjourned

for that case and, unless otherw se provided in [the Manual for
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Courts-Martial, United States (2002 ed.)], failure to do so

shall constitute waiver.” (Enphasis added.) The waiver doctrine

ainms “to prevent defense counsel fromrenaining silent, making
no objection, and then raising the issue on appeal for the first
time, long after any possibility of curing the probl em has

vani shed.” United States v. Causey, 37 MJ. 308, 311 (C MA

1993). Certainly, “[i]f an individual is permtted not to
obj ect and then can raise the issue on appeal, both the parties
and the public are put to the expense of retrial.” United

States v. Jones, 37 MJ. 321, 323 (C.MA 1993).

R C M 307(c)(4) requires that “[e]ach specification shal
state only one offense.” \When a specification states nore than
one offense, it is inproperly duplicitous. See R C.M 906(b)(5)
and di scussion. Yet, upon |earning of his duplicitous charge of
drug use on “divers occasions,” Appellant failed to nove for a
bill of particulars or to limt duplicitous pleadings. See

United States v. Paulk, 13 C.MA. 456, 458, 32 C MR 456, 458

(1963) (noting the need for particularization when pl eadi ngs are
duplicitous). He likely did so rather than running the risk of
the severance into several distinct specifications that could
have yi el ded an increased sentence. Moreover, a verdict nust be

certain, definite, and free fromanbiguity. United States v.

D|lday, 47 CMR 172, 173 (AC MR 1973). Yet, upon hearing

the judge’'s m sleading instruction to the nenbers, and the
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resul ti ng anbi guous verdict of drug use on “one occasion,”
Appellant failed to object. 1In short, because Appellant chose
to remain silent and exploit the benefits of the duplicitous
pl eadi ngs, m sl eadi ng instruction, and anbi guous verdict, he
wai ved the issue on appeal.

It is significant that this Court has applied wai ver when
def ense counsel has failed at trial to raise the issue of an

unreasonabl e multiplication of charges. See United States v.

But cher, 56 MJ. 87, 93 (C.A AF. 2001). In amltiplicity
context, there is strong incentive for defense counsel to
object, and therefore for the error to be resol ved
expeditiously, as the accused may be subject to a greater
puni shment were the nultiplicitous charge to stand. On the

contrary, in a duplicity context, defense counsel my be

notivated not to object, as it is the duplicitous charge -- not
t he anended, severed charge -- that would afford the accused a
nore favorable sentence. If this Court will apply waiver in a

multiplicity context, it clearly should do so in a duplicity
context, where there is an even greater risk that the error wll
survive the trial without resolution. In short, because
Appel | ant appeal ed his conviction, he cannot now avoid a
reheari ng on doubl e jeopardy grounds. Moreover, Appellant’s
deli berate silence at trial in the face of duplicitous

pl eadi ngs, the judge’s erroneous instruction, and an anbi guous
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verdi ct waived his opportunity to obtain relief on those
grounds. Accordingly, this Court should remand the case for
rehearing to determi ne on which occasion Appellant did use
drugs.

For these reasons, | respectfully dissent fromthe | ead

opi ni on.
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