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Judge G ERKE delivered the opinion of the Court.

A general court-martial convicted Appellant, pursuant to his
pl eas, of wongful use of cocaine, in violation of Article 112a,
Uni form Code of MIlitary Justice, 10 U. S.C. 8§ 912a (2002). The
adj udged and approved sentence, inposed by a panel of officer and
enlisted nmenbers, provides for a bad-conduct discharge,
confinenment for three nonths, total forfeitures, and reduction to
the |l owest enlisted grade. The Court of Crimnal Appeals
affirmed the findings and sentence in an unpublished opi nion.

United States v. Mles, ACM 34094 (A F. C. Crim App. Apr. 24,

2001).
This Court granted review of the foll ow ng issue:
WHETHER THE M LI TARY JUDGE ABUSED H S DI SCRETI ON | N DENYI NG
DEFENSE COUNSEL’ S CHALLENGE FOR CAUSE AGAI NST [ LI EUTENANT
COLONEL] FERNANDEZ.
For the reasons set out below, we reverse.

Factual Background

During the mlitary judge' s inquiry into Appellant’s guilty
pl eas, Appellant told the mlitary judge that sonetinme between
Sept enber 28 and Cctober 12, 1999, he went boating with friends,
met a young wonman, and | ater acconpani ed the wonman to a party.

At the party, Appellant drank two or three beers in addition to

t he al coholic beverages he had consumed during the day. Soneone
at the party offered Appellant a tray containing a white powdery
substance, and Appellant snorted it. He felt no effect fromthe
substance, but a urinalysis after the party tested positive for

cocai ne.

During general voir dire, defense counsel asked the nenbers,

“Has anyone known soneone, had a famly menber or friend, a co-
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wor ker who’s ever been a victimof a crinme where al cohol or drugs
wer e invol ved?” Lieutenant Colonel (Lt Col) M chael Fernandez
responded that his nephew was born with a form of epilepsy as a
result of his nother’s cocaine use during pregnancy, and that as
a result his nephew di ed when he was 10 years old. Lt Col
Fernandez said that the charges in this case triggered nenories
of his nephew s illness and death, because the charges rem nded
hi m of a newspaper article about the effects of drug abuse that
he had witten for the base newspaper. Defense counsel asked,
“Sir, is there anything about that that would wei gh on your
conscience in going over the facts and circunstances of this
case?” Lt Col Fernandez responded in the negative.

During individual voir dire, Lt Col Fernandez expl ained that
every week a different conmander is tasked to wite an article
for the base newspaper. Lt Col Fernandez described his article
as a “self experience.” Asked to describe the article in nore
detail, he expl ai ned:

Well, basically, it tal ked about the inpact of using
cocaine, howit affects folk’s [sic] lives, and
sonetimes we think it just affects the person who used
t he cocaine, when, in fact, it [sic] | was trying to
point out that it affects other folks as well. Case in
poi nt being ny nephew, where he had no involvenent with
cocai ne, but then his nother using it during her
pregnancy and then him being born and the effect it had
on him

Lt Col Fernandez said that, in addition to discussing the
i mpact of drugs on his nephew, his article connected drug use to
the mlitary. He expl ained:

| make people | ook inside and think about is it worth
it, using the drugs, how would they feel flying in an

aircraft where a pilot was under the influence, or
bei ng on an airplane where an air traffic controller,
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who's controlling the aircraft, is under the influence,
or a doctor who's perform ng sonme type of |ifesaving
surgery being under the influence of al cohol or drugs.

Lt Col Fernandez stated that the newspaper is circul ated
“pretty much to the entire base population,” and that the article
is “usually on the inside of the front page,” with a picture of
the author as well as his nane and duty title. The article was
schedul ed to be published four days after the court-marti al
convened.

Trial counsel, observing that “[e]vidently it was a very
traumati c experience for you and your famly,” asked Lt Col
Fernandez if he “[wjould... be able to set aside the situation”
as well as the article itself and decide the case solely on the
facts. Lt Col Fernandez responded in the affirmative. Neither
the mlitary judge nor counsel for either side asked Lt Col
Fernandez to produce the text of the article.

The mlitary judge denied a challenge for cause agai nst Lt
Col Fernandez, stating that he did not find actual or inplied
bias. The defense counsel then exercised a perenptory chall enge
agai nst Lt Col Fernandez, stating that he woul d have used the
perenptory chall enge el sewhere if the challenge for cause had
been grant ed.

The Court of Crimnal Appeals held that the mlitary judge
di d not abuse his discretion by denying the challenge. Based on
Lt Col Fernandez’s “honest and forthright” responses during voir
dire, the court below agreed with the mlitary judge’s
determ nation that there was no actual bias. Wth respect to

i nplied bias, however, the court below found it “sonewhat harder
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to pin dowmn.” The court concluded its review of inplied bias by
stating: “Qut of an abundance of caution, another judge m ght
have granted the challenge for cause based on the tim ng between
the court-martial and the publication of the article. However,
that is not the test. W find this judge did not abuse his

di scretion by denying the challenge.” Mles, ACM 34094, slip

opi nion at 5.

Di scussi on

Before this Court, Appellant focuses on inplied bias,
arguing that “Lt Col Fernandez’ s personal experiences with, and
views on, the effects of cocaine use would cause an objective
observer of the mlitary justice systemto doubt the fairness of

[ Al ppellant’s court-martial.” The Governnment argues that Lt Col

Fer nandez was not necessarily disqualified because his nephew was

a victimof drug abuse, and that Lt Col Fernandez’s decision “to
make his personal situation public” does not, by itself, create
an appearance of bi as.

Rul e for Courts-Martial [hereinafter RC. M] 912(f)(1) (N
requires that a nenber be excused for cause whenever it appears
that the nmenber “[s]hould not sit as a nenber in the interest of
having the court-martial free from substantial doubt as to

legality, fairness, and inpartiality.” This rule includes actual

bias as well as inplied bias. United States v. Daulton, 45 MJ.

212, 217 (C. A A F. 1996). Actual bias and inplied bias are
separate tests, but not separate grounds for a challenge. See

United States v. Arnstrong, 54 MJ. 51, 53 (C A A F. 2000).

“The focus of this rule is on the perception or appearance of
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fairness of the mlitary justice system” United States v. Dal e,

42 MJ. 384, 386 (C. A AF. 1995). There is inplied bias “when
nost people in the sanme position would be prejudiced.” United

States v. Smart, 21 MJ. 15, 20 (CMA 1985). “Inplied bias is

vi ewed through the eyes of the public, focusing on the appearance

of fairness.” United States v. Rone, 47 MJ. 467, 469 (C A A F.

1998) .

Mlitary judges are enjoined to be liberal in granting
chal  enges for cause. See Smart, 21 MJ. at 18-19 n. 1. Because
a challenge for cause for actual bias is essentially one of
credibility,” the mlitary judge s decision is given “great
def erence” because of his or her opportunity to observe the
denmeanor of court nenbers and assess their credibility during
voir dire. Daulton, 45 MJ. at 217 (citations ommtted).
However, inplied bias is reviewed under an objective standard.
Id. Thus, we give the mlitary judge | ess deference on questions

of inplied bias. United States v. Youngbl ood, 47 MJ. 338, 341

(CAAF 1997). “[Il]ssues of inplied bias are reviewed under a
standard | ess deferential than abuse of discretion but nore

deferential than de novo.” United States v. Downing, 56 MJ.

419, 422 (C. A A F. 2002).

A nmenber is not per se disqualified if he or she or a close
relative has been a victimof a simlar crine. Wiere a
particularly traumatic simlar crinme was involved, however, we
have found that denial of a challenge for cause violated the

i beral -grant mandate. See Daulton, 45 MJ. at 214 (sister and

not her of court nenber sexually abused); Smart, 21 MJ. at 16

(menber was victimof nultiple arnmed robberies).
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Applying the test for inplied bias, we hold that the
mlitary judge abused his Iimted discretion and viol ated the
i beral -grant mandate in this case. Lt Col Fernandez’s 10-year-
ol d nephew died as a result of his nother’s prenatal use of
cocaine. He described this tragedy in his article for the base
newspaper that was schedul ed to be published shortly after
Appel lant’s court-martial. The record does not reflect whether
the trial counsel’s conment about the traumatic nature of this
event was based on his observation of Lt Col Fernandez’s deneanor
or by his famliarity with the text of the article.
Neverthel ess, trial counsel’s comment that the event “evidently”
was “a very traumatic experience” reflects the trial counsel’s
awar eness, notw t hstandi ng Lt Col Fernandez’ s sincere disclainmer
during voir dire, that Lt Col Fernandez had been personally
af fected by another person’s drug abuse. W concl ude that asking
Lt Col Fernandez to set aside his nenories of his nephews’ death
and to inpartially sentence Appellant for illegal drug use was

“asking too nuch” of himand the system See Daulton, 45 MJ. at

218; see also Dale, 42 MJ. at 386.

Furthernore, apart from Lt Col Fernandez’ s personal
experience with the effects of drug abuse, the schedul ed
publication of his “self-experience” four days after his
participation in a court-martial for drug abuse woul d have added
to the serious doubts in the m nds of a reasonabl e observer about
the fairness of the trial, if he had not been perenptorily

chall enged. See United States v. Wisen, 56 MJ. 172, 176

(C.A A F. 2001)(“serious doubts about the fairness of the

mlitary justice systeni raised by denial of challenge). Thus,
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we conclude that the mlitary judge violated the |iberal-grant
mandat e by denyi ng the chal |l enge for cause.

Because Appel |l ant pleaded guilty and was found guilty by the
mlitary judge, the error was harm ess with respect to the
findings. However, we hold that the perenptory chall enge of Lt
Col Fernandez did not render the error harmless with respect to
the sentence. By pronulgating RC. M 912(f)(4), the President
granted Appellant the right to save his single perenptory
chal l enge for use agai nst a nmenber not subject to challenge for
cause. Arnstrong, 54 MJ. at 55. That right was violated in
this case when Appellant was forced to use his perenptory
chal | enge agai nst Lt Col Fernandez.

Deci si on

The decision of the United States Air Force Court of
Crimnal Appeals is affirnmed with respect to the findings but
reversed with respect to the sentence. The sentence is set

aside. A sentence rehearing is authorized.
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CRAWFORD, Chi ef Judge (dissenting):

Even if the mlitary judge clearly abused his discretion by
denying the chall enge for cause agai nst Lt Col Fernandez on the
basis of inplied bias,E]that error was rendered harm ess when
Appel | ant used his perenptory challenge to renove Lt Col
Fernandez fromthe panel, |eaving no one el se whom Appel | ant had
chal l enged for cause. “As this Court has often stated, at its
core, inplied bias addresses the perception or appearance of

fairness of the mlitary justice system” United States v.

Downi ng, 56 MJ. 419, 422 (C.A A F. 2002). 1In this case, a
panel of conpletely unbiased nenbers sentenced Appellant. It
does not get any fairer than that.

1. Introduction

At the outset, | note ny agreenent with the follow ng two
pri nci pl es:

1. Wen an accused unsuccessfully chall enges a nenber for
cause, and thereafter uses his or her perenptory challenge to
remove that nmenber fromthe panel, the accused preserves the
i ssue for appeal by stating that but for the denied challenge

for cause, the perenptory chall enge woul d have been used agai nst

YInnmy view, the military judge did not clearly abuse his discretion by
denying the challenge for cause. See United States v. Wesen, 56 MJ. 172,
177 (C. A A F. 2001)(Crawford, C. J., dissenting); United States v. Rome, 47
MJ. 467, 470 (C. A A F. 1998)(Crawford, J., dissenting); United States v.
M nyard, 46 MJ. 229, 232 (C A AF. 1997)(Crawford, J., dissenting); United
States v. Daulton, 45 MJ. 212, 221 (C. A A F. 1996)(Crawford, J.,

di ssenting).
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a different nenber of the panel. United States v. Eby, 44 MJ.

425, 427 (C. A A F. 1996); Rule for Courts-Martial 912(f)(4)
[ hereinafter RC. M].

2. There is a hierarchical schene of rights and duties in
the mlitary justice system and when an RC. M confers a
greater right than the Constitution or a statute, an accused is
generally entitled to the benefit of that greater right. United

States v. Davis, 47 MJ. 484, 485-86 (C A A F. 1998); United

States v. Romano, 46 MJ. 269, 274 (C A A F. 1997).

Having said that, | do not believe that anything in R C. M
912(f)(4) precludes a constitutional and statutory harm ess
error analysis when a mlitary judge erroneously denies an
accused’'s chall enge for cause, and thereafter, the accused uses
his or her perenptory challenge to renove that nenber fromthe
panel, even if the accused preserves the issue for appeal in
accordance wwth RC M 912(f)(4). In other words, RC M
912(f)(4) does not create a per se rule of reversal, and to the

extent the majority opinion in United States v. Arnmstrong, 54

MJ. 51 (CA AF 2000), isto the contrary, | disagree with its
rational e.

Stare decisis requires us to exercise judicial restraint by
foll ow ng precedent. But that doctrine does not apply when an
opinion like Arnmstrong is poorly reasoned, or when “devel opnents

in the | aw’ have not been fully explored. United States v.
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Tualla, 52 MJ. 228, 232-33 (C. A A F. 2000)(Crawford, C J.,
concurring). In ny view, Arnstrong fails to recognize the
i npact of Supreme Court precedent on this area of the |aw
Therefore, | cannot follow Arnstrong and nust dissent.

2. Suprene Court Precedent

In Ross v. klahoma, 487 U. S. 81 (1988), the Suprene Court

considered the Sixth Amendnent inplications of a state trial
judge’s erroneous failure to renove a juror for cause, and the
petitioner’s subsequent use of a perenptory challenge to strike
that juror. The petitioner used all of his perenptory
chal I enges, but did not challenge for cause any of the jurors
who actually decided the case. On those facts, the Suprene
Court found no Sixth Amendnent violation and reasoned as

foll ows:

Any claimthat the jury was not inpartial
must focus . . . on the jurors who ultimtely
sat. None of those 12 jurors, however, was chal |l enged
for cause by petitioner, and he has never suggested
that any of the 12 was not inpartial.

Petitioner was undoubtedly required to exercise
a perenptory challenge to cure the trial court’s
error. But we reject the notion that the | oss of a
perenptory chall enge constitutes a violation of the
constitutional right to an inpartial jury. . . . So
long as the jury that sits is inpartial, the fact that
t he defendant had to use a perenptory challenge to
achieve that result does not nean the Sixth Anendnent
[right to an inpartial jury] was violated.



United States v. MIles, No. 01-0653/ AF

ld. at 86, 88. In other words, any error was harnl ess because
no one who was partial actually served on the jury.

In United States v. Martinez-Salazar, 528 U.S. 304 (2000),

the Court again addressed “the erroneous refusal of a trial
judge to dismss a potential juror for cause, followed by the
defendant’s exercise of a perenptory challenge to renove that

juror,” this time in the federal system Id. at 307. As in
Ross, the petitioner used all of his perenptory chall enges, and
no juror who actually sat was biased. However, the question in

Marti nez- Sal azar was not whether the Sixth Anendnent was

viol ated, but whether the Fifth Amendnent Due Process C ause was
violated, i.e. - whether Martinez-Sal azar was deni ed any ri ght
granted himby Federal Rule of Crim nal Procedure 24(b).EI

Consi stent with Ross, the Marti nez-Sal azar Court found no

Fifth Amendnent violation and again perforned a harm ess error
anal ysis, holding that “if the defendant elects to cure such an
error by exercising a perenptory challenge, and is subsequently
convicted by a jury on which no biased juror sat, he has not
been deprived of any rul e-based or constitutional right.” 1d.
at 307. In support of this holding, the Court stated:

[Unlike the right to an inpartial jury guaranteed by

the Sixth Amendnent, perenptory chall enges are not of
federal constitutional dinension.

2 Federal Rule of Criminal Procedure 24(b) provides a civilian crininal
defendant with 10 perenptory chal |l enges.
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After objecting to the District Court’s denial of
his for-cause chall enge, Martinez-Sal azar had the
option of letting [the juror] sit on the petit jury
and, upon conviction, pursuing a Sixth Arendnent

chal l enge on appeal. |Instead, Martinez-Sal azar
el ected to use a [perenptory] challenge to renove [the
juror]. . . . This was Mrtinez-Salazar’s choice. The

District Court did not demand — and Rul e 24(b) did not
require — that Martinez-Sal azar use a perenptory
chal | enge curatively.

Marti nez- Sal azar received precisely what federal |aw
provi ded] . ]

ld. at 311, 315, 317 (footnote omtted). The Court summed it up
concisely: “A hard choice is not the sanme as no choice.” |Id. at
315.

3. Appellant’s Case

Ross and Martinez-Sal azar are dispositive in Appellant’s

case. Appellant challenged only two nenbers for cause -— Co

Nei hei sel and Lt Col Fernandez. The mlitary judge granted the
chal I enge for cause agai nst Col Nei heisel but denied it as to Lt
Col Fernandez. Thereafter, Appellant used his perenptory
chal l enge to renmove Lt Col Fernandez, resulting in an inparti al
panel containing no nenbers whom Appel | ant chal | enged for cause.
Consequently, any error in denying the challenge for cause

agai nst Lt Col Fernandez was harmless in terns of the Sixth

Anmendment .
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Mor eover, deciding this case on the basis of harnml ess error
does not violate Appellant’s Fifth Anmendnent due process rights
because it does not deprive himof anything granted himby the
statutes or rules governing perenptory chall enges and appel |l ate
revi ew of denied causal challenges in the mlitary justice
syst em

a. The Statutes and Rul es

The relevant statutes are Articles 41(b)(1) and 59(a),
Uni form Code of Mlitary Justice, 10 U.S.C. 88 841(b)(1) and
859(a) (2002). Article 41(b)(1) provides sinply that every
accused is entitled to “one perenptory chall enge of the nenbers

of the court.”EI

It does not require that the chall enge be used,
and does not suggest the appell ate consequences of any given
use. On the other hand, Article 59(a) states that “[a] finding
or sentence of court-martial may not be held incorrect on the
ground of an error of |aw unless the error materially prejudices
the substantial rights of an accused.”

The relevant rules are RC M 912(f)(4) and (g). Rule
912(g) states nerely that an accused “may chal | enge one nenber

perenptorily,” but does not require it. Rule 912(f)(4)

di scusses the appell ate consequences that result in a variety of

3 An accused is entitled to additional perenmptory chal |l enges in circumstances

ot her than those present in Appellant’s case. See Article 41(b)(2) and (c),
Uni form Code of MIlitary Justice, 10 U.S.C. 8 841(b)(2) and (c)(2002).
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situations when a for-cause challenge is denied and the
perenptory challenge is inplicated. Specifically, it states:

When a chall enge for cause has been denied, failure
by the challenging party to exercise a perenptory
chal | enge agai nst any nenber shall constitute waiver
of further consideration of the chall enge upon further
review. However, when a challenge for cause is

deni ed, a perenptory chall enge by the chall engi ng
party agai nst any nenber shall preserve the issue for
| ater review, provided that when the nmenber who was
unsuccessfully chall enged for cause is perenptorily
chal I enged by the same party, that party nust state
that it would have exercised its perenptory chall enge
agai nst anot her nenber of the challenge for cause had
been grant ed.

(Enmphasi s added.)

Significantly, nothing in the |language of R C. M 912(f) (4)
precludes a harm ess error analysis of the denied challenge for
cause. Wien the requirenents of RC. M 912(f)(4) are net, an
accused is guaranteed one thing only: that we will not apply
wai ver. The accused is not guaranteed that once through the
court house door with his issue thus preserved, nornmal
constitutional and statutory harm essness analysis will not
apply. Thus, | disagree with the nmgjority’s rationale in
Arnmstrong, 54 MJ. at 54-55.

b. The Result

Appel I ant had two options when the mlitary judge denied
his chal |l enge for cause agai nst Lt Col Fernandez: use his

perenptory chal |l enge agai nst Lt Col Fernandez, or use it against
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anot her menber.EI Not hing in the applicable statutes or rules
required himto use it against Lt Col Fernandez, either to cure
the mlitary judge's ruling or to preserve it. As a result,
when Appellant did use his perenptory chall enge agai nst Lt Col
Fernandez, he “did not | ose a perenptory challenge. Rather, he
used the challenge in line with a principal reason for
perenptories: to help secure the constitutional guarantee of

trial by an inpartial jury.” Martinez-Salazar, 528 U S. at 315-

16.

Havi ng made that hard yet discretionary choice, and having
t hereby secured a panel conprised of no one whom Appel | ant then
or now asserted was in any way biased, any error in the mlitary
judge’s denial of the challenge for cause agai nst Lt Col
Fer nandez was harmnl ess beyond a reasonable doubt. Art. 59(a);

United States v. Alaneda, 57 MJ. 190, 199-200 (C. A A F

2002) (harm ess beyond a reasonabl e doubt standard for
constitutional error).

That conclusion is especially appropriate here, because
Appel I ant never identified the specific, unbiased nenber he
intended to renmove with his perenptory challenge. Therefore, he

cannot even show the chal | enge agai nst that nmenber woul d have

4 The third option of not using it at all would have resulted in Appellant
wai vi ng the causal challenge issue absent plain error. Rule for Courts-
Martial 912(f)(4); See United States v. Tyndale, 56 MJ. 209, 217 (C A A F.
2001).
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been successful. See United States v. Hurn, 55 MJ. 446, 448

(C.A AF 2001)(“upon timely objection to a perenptory
challenge, . . . the burden shifts to the challenging party” to

prove the challenge is lawful); United States v. Wtham 47 M J.

297 (C. A A F. 1997)(gender is unlawful basis for perenptory

challenge); United States v. Santiago-Davila, 26 MJ. 380

(CMA 1988)(race is unlawful basis for perenptory chall enge).
For these reasons, | would affirmthe decision of the court

bel ow.
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