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Judge EFFRON delivered the opinion of the Court.

A general court-martial conposed of a mlitary judge
sitting al one convicted appellant, consistent wth his pleas,
of willful disobedience of a superior comm ssioned officer,
assault consummated by a battery upon a child, and false
swearing, in violation of Articles 90, 128, and 134, Uniform
Code of Mlitary Justice, 10 USC 8§ 890, 928, and 934,
respectively. Contrary to his pleas, he was convicted of
mur der, assault consummated by a battery, and w ongf ul
communi cation of a threat, in violation of Articles 118, 128,
and 134, UCMJ, 10 USC 88 918, 928, and 934, respectively. On
June 20, 1996, appellant was sentenced to a di shonorable
di scharge, confinenent for 27 years, and reduction to the | owest
enlisted grade. The sentence did not include forfeiture of pay
or all owances.

The convening authority reduced the period of confinenent
to 9 years and approved the di shonorabl e di scharge and reduction
in grade to Private E-1. In addition, he deferred automatic
forfeitures under Article 58b, UCMJ, 10 USC § 858b, through July
13, 1998, the date of his action. The convening authority’s
action was consistent wwth the pretrial agreenent, which (1)
limted confinement to 10 years and (2) provided for deferral of

automatic forfeitures through the date of the action.
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On appellant’s petition, we granted review of the foll ow ng
I ssues:

. VWHETHER THE COURT- MARTI AL CONVENED BY THE
COMWANDER, M LI TARY DI STRI CT OF WASHI NGTON,
DI D NOT HAVE JURI SDI CTI ON OVER APPELLANT
BECAUSE PRI OR TO REFERRAL ON 29 MARCH 1996,
THE | DENTI CAL CHARGES REFERRED AGAI NST
APPELLANT BY THE COMVANDER, FORT RI TCH E, ON
10 OCTOBER 1995, WERE NEVER W THDRAWA.

1. WHETHER A 745- DAY DELAY BETWEEN THE
TRI AL AND THE CONVENI NG AUTHORI TY' S ACTI ON
VI OLATES APPELLANT' S RI GHT TO A SPEEDY
REVI EW

I'11. WHETHER APPELLANT’ S PLEAS OF GUI LTY
WERE | MPROVI DENT BECAUSE THE CONVENI NG
AUTHORI TY DI D NOI' COVWPLY W TH THE TERMS OF
THE PRETRI AL AGREEMENT THAT REQUI RED
APPELLANT TO RECEI VE PAY AND ALLOWMNCES

UNTI L THE CONVENI NG AUTHORI TY TOOK ACTI ON I N
H S CASE.

For the reasons set forth below we affirm

JURI SDI CTI ON OF THE COURT- MARTI AL

A. Background

On Cct ober 10, 1995, Brigadier General (BG Essig, the
commandi ng officer of Fort Ritchie, referred appellant’s case
for trial under General Court-Martial Convening O der (GCMCO
No. 1. Appellant was arraigned on Cctober 19. On Cctober 26,
BG Essig transmtted this case to Major CGeneral (M3 Foley, the
commander of the Mlitary District of Washington, who was BG

Essig’s immedi ate superior in the chain of command. |In the
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transmttal, BG Essig noted, “l previously referred this case to
trial by General Court-Martial convened by Court-Martial
Conveni ng Order Nunber 1, this headquarters, dated 24 February
1995.”

When BG Essig retired on October 31, Lieutenant Col onel
(LTC) LeFl eur becane the acting conmander and the general court-
martial convening authority at Fort Ritchie. Later that day, M5
Foley withdrew LTC LeFleur’s authority to convene genera
courts-martial and reserved it to hinself. See RCM 601(b),
Manual for Courts-Mrtial, United States (2000 ed.).E

After several pretrial sessions were held under Article
39(a), UCMJ, 10 USC § 839(a), MG Foley referred the case to
trial under GCMCO No. 2, Headquarters, Mlitary District of
Washi ngton. At this point, appellant had been arrai gned but had
not yet entered his pleas. This action reflected the
recommendation of his Staff Judge Advocate (SJA), who descri bed
the action as a “re-referr[al]” of the charges. The SJA
provided M5 Foley with the sane pretrial advice he provided to
BG Essig prior to the first referral under Article 34, UCMI,

10 USC § 834. The charges were identical to those in the first

referral, except for sonme mnor pen-and-ink changes. The second

S Al Manual provisions are cited to the current version, which are identical
to the ones in effect at the tinme of appellant's court-marti al
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referral did not expressly withdraw the charges referred under
GCMCO No. 1.

Subsequent |y, defense counsel noved to dism ss the charges,
contending that the court-martial |acked jurisdiction because MG
Fol ey never properly wwthdrew the initially referred charges.

The mlitary judge determ ned that MG Foley acted as BG Essig’s
successor convening authority, that the referral under GCMCO No.
2 was an inplicit withdrawal of the charges referred under GCMCO
No. 1, and that the re-referral was notivated by the need to add
new nmenbers because so many had transferred since the original
referral. Based on these findings, the mlitary judge concl uded
that the withdrawal and re-referral of charges was proper and

deni ed the noti on.

B. Di scussi on

When charges are referred to a court-martial, that court
retains jurisdiction over the case fromthe point of referral
t hrough authentication of the record by the mlitary judge,
except when the convening authority withdraws the charges from

the court-martial under RCM 604(a). See United States v.

Seward, 49 MJ 369, 372 (1998). Unless the charges are w thdrawn
for an “inproper reason,” the convening authority may re-refer
the withdrawn charges to a different court-martial. See RCM

604(b) .
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In the present case, when BG Essig retired and MG Fol ey
w t hdrew t he general court-martial convening authority fromLTC
LeFl eur and reserved it to hinself, MG Foley thereafter acted as
a successor convening authority. In that capacity, he had anple
authority to wthdraw the charges referred under GCMCO No. 1 and
to re-refer themunder GCMCO No. 2.

Appel | ant does not contest MG Foley's authority to take
such actions, nor does he contend that the charges were
w thdrawn for an inproper reason. Appellant contends that the
convening authority did not withdraw and re-refer the charges as
a matter of fact and | aw. Appellant notes that no docunent
expressly reflects M5 Foley’'s intent to withdraw the charges
referred under GCMCO No. 1. Appellant al so observes that tria
counsel stated early in the proceedings that M5 Foley “l et
stand” the initial referral and that an “amendi ng order to GCMCO
1” would be forthcom ng. Appellant further contends that the
nmere act of re-referral under GCMCO No. 2 cannot be read to
inply an intent to withdraw. He argues that w thdrawal and
referral under RCM 604 and 601 are separate and distinct acts
t hat cannot be nerged into a singular act by inplication.

We agree that withdrawal and re-referral of charges are
separate acts. Not every charge that is withdrawn inevitably is
re-referred. These functions, however, are closely related, and

it is reasonable to presune that re-referral of a charge by a
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proper convening authority inplies a decision to wthdraw that
charge froma prior referral. Although it is preferable for a
convening authority to indicate this intent expressly, RCM 604
does not require that the convening authority nmenorialize this
decision in any particular form

Al t hough trial counsel nentioned earlier in the proceedi ngs
that the convening authority "let stand"” the initial referral,
trial counsel later made it clear that the Governnment viewed the
convening authority's actions as involving wthdrawal and re-
referral of the charges. The question before us is whether the
ci rcunst ances reasonably reflect an intent to withdraw the
charges referred under GCMCO No. 1 and re-refer them under GCMCO
No. 2. At the time M5 Foley re-referred these charges under
GCMCO No. 2, he had reserved to hinself the full legal authority
to act as the general court-martial convening authority in this
and other cases at Fort Ritchie. In recomending referral under
GCMCO No. 2, MG Foley’'s SJA specifically referred to the action

as a “re-referr[al],” and he even used the sane pretrial advice
used by BG Essig’s SJA prior to the initial referral under GCMCO
No. 1.

Under the circunstances of this case, MG Foley's intent to
wi t hdraw t he charges referred under GCMCO No. 1 was inplicit in
his re-referral of those charges under GCMCO No. 2. Any

adm ni strative deficiency in nmenorializing this process was
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i nsubstantial and did not deprive the court-martial of

jurisdiction. See United States v. Stinson, 34 M} 233 (CMVA

1992); United States v. Fricke, 53 MJ] 149 (2000); United States

v. Blaylock, 15 MJ 190 (CMA 1983); United States v. Jette, 25 M

16 (CVA 1987); RCM 601(a), Discussion; RCM 601(e)(1).

1. POST-TRI AL DELAY
Appellant’s court-martial ended with his sentencing on June
20, 1996. The convening authority did not take action on this
record until July 13, 1998 — 753 days after conpletion of
trial, largely as a result of governnent errors, om ssions, and
i nattention.
Appel lant has a right to a speedy post-trial review of his

case. United States v. Hudson, 46 M} 226, 227 (1997). The

length of the delay in this case — over 2 years — reflects
poorly on the admnistration of mlitary justice. Under our
precedents, however, an unreasonable delay in the post-trial

review process will be tested for prejudice. United States v.

Banks, 7 MJ] 92, 94 (CMA 1979). Delay “wll not be tolerated if
there is any indication that appellant was prejudiced as a

result.” United States v. Shely, 16 M} 431, 433 (CNVA 1983).

Appel I ant contends that he was prejudiced by the del ay
because he was denied post-trial pay and all owances that were

contenpl at ed under the pretrial agreenment. Qur disposition of
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his claimof prejudice is governed by our resolution of |ssue
11, which is considered in the follow ng section of this

opi ni on.

I11. PRETRI AL AGREEMENT REGARDI NG PCST- TRI AL PAY AND ALLOMNCES

A.  Factual Background

The pretrial agreenent between appellant and the conveni ng
authority included the foll ow ng provisions:

b. wthin thirteen days after sentence is
announced, [the convening authority wll]
defer execution of all forfeitures of pay
and al |l owances until action is taken on the
case, and

c. waive all forfeitures of pay and

al | onances for a period of six nonths and

di rect paynent of those funds to M chael and
Marcus Wl lians [(appellant's children)] in
equal shares][.]

The mlitary judge conducted a post-sentencing inquiry into the
pretrial agreenent and appellant's understanding of it. See RCM

910(h)(3); United States v. Geen, 1 M 453, 456 (CVA 1976). 1In

the course of that inquiry, there was a brief colloquy
concerning the foregoing provisions:

[MI:] [I]n this case | did not adjudge
forfeiture of pay and all owances, therefore,
you get the benefit of that, if you will, in
that there are no forfeitures adjudged in
this case what soever.

Now, I will leave it to your counsel to
explain in nore detail to you how the | ack
of total forfeitures in this case. . . wll

af fect what happens to your pay upon ETS
date [(expiration of termof service)] and
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t he operation of any other provisions of |aw
that will come into play while you serve
your confinenent.

Capt ai n Robbi ns, Captain Ashley, |
woul d understand that you woul d take that
direction fromnme and discuss that in nore
detail with himas far as the different
pernmutations that can apply, since | did not
adj udge any total forfeitures in this case.

DC (CPT Robbins): Yes, nma'am W have
done so, anticipating how you ever m ght
have cone out, and we wll do so again.

MI: Al right. Thank you.

DC (CPT Robbins): Yes, na'am

Shortly thereafter, when the mlitary judge asked whet her
counsel agreed with her interpretation of the pretrial
agreenent, defense counsel stated: "Again, Your Honor,
paragraphs B and C will have effect on the provisions of Article
58 of the code, but has no effect on your adjudged sentence
because you did not adjudge forfeitures."

Appel  ant was sentenced on June 20, 1996. On July 19, the
convening authority retroactively deferred automatic forfeiture
of pay and al |l owances begi nning on July 3, the date they
ot herwi se woul d have taken effect. Appellant's term of
enlistnment ended in February 1997, 7 nonths after the concl usion
of trial, after which he received no pay and al | owances.

Si xteen nonths later, in June 1998, appellant provided the

convening authority with a post-trial subm ssion under RCM 1105,

whi ch included a contention that he was deni ed the benefit of

10
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his pretrial agreenent by virtue of his pay and al |l owances
ending with the expiration of his service in February 1997. As
noted at the outset of this opinion, the convening authority
reduced the amount of confinenent but provided no nonetary

relief when he took action on July 13, 1998.

B. Di scussi on

| f an accused does not receive the benefit of the bargain

reflected in a negotiated pretrial agreenent, the pleas will be
treated as inprovident, the findings will be set aside, and the
accused will be subject to retrial. United States v. Mtchell,

50 MJ 79, 82 (1999). Appellant contends that he bargai ned for
financial security for his famly by ensuring that they would
receive his full pay and all owances fromthe date of sentencing
until 6 nonths after the convening authority's action. In |ight
of the delay in that action, discussed earlier, appellant
asserts that his full pay and all owances shoul d have conti nued
until January 13, 1999, rather than termnating in February 1997
with the expiration of his term of service.

Appel lant relies on United States v. WIllians, 53 Ml 293

(2000), and United States v. Hardcastle, 53 MJ] 299 (2000), for

the proposition that there was a m sunderstandi ng anong al

parties as to the Governnment's legal ability to conply with the

11
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agreenent during the period beyond his ETS, which rendered his
guilty pleas inprovident.

WIllians involved a pretrial agreenent that included a 6-
nmont h wai ver of automatic forfeitures under Article 58b. During
the providence inquiry, the mlitary judge advi sed the accused
that the convening authority had agreed to a 6-nonth waiver of
automatic forfeitures for the benefit of his dependents. Both
counsel indicated on the record their agreenent with the
mlitary judge's understanding of this provision. No one at
trial realized that because the accused was on | egal hold beyond
the expiration of his obligated service, his right to pay and
al l omances woul d be term nated i mredi ately upon convi cti on under
appl i cabl e Departnent of Defense regul ations.

On appeal in WIllianms, the Government conceded that the
pl ea was inprovident as a result of a nutual m sunderstanding
anong the parties and the mlitary judge as to the legal ability
of the Governnment to conply with a key provision of the pretrial
agreenent. The Government al so agreed that even if the
provi sion in question was col lateral, the m sunderstanding stil
entitled the accused to rescind the agreenent under United

States v. Bedania, 12 M} 373, 376 (CMA 1982), which held that

when col | ateral consequences of a court-
martial conviction -- such as adm nistrative
di scharge, loss of a license or a security
cl earance, renoval froma mlitary program
failure to obtain pronotion, deportation, or

12
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public derision and humliation -- are
relied upon as the basis for contesting the
provi dence of a guilty plea, the appellant
is entitled to succeed only when the
col | ateral consequences are major and the
appel l ant's m sunder standi ng of the
consequences (a) results foreseeably and

al nost inexorably fromthe | anguage of a
pretrial agreenent; (b) is induced by the
trial judge's comments during the providence
inquiry; or (c) is made readily apparent to
t he judge, who nonetheless fails to correct
t hat m sunderstanding. In short, chief
reliance nust be placed on defense counsel
to informan accused about the coll ateral
consequences of a court-martial conviction
and to ascertain his willingness to accept
t hose consequences.

(Enmphasis omtted.)
We accepted the concessions fromthe Governnment in

WIllians, as well as in Hardcastle, supra. |In Hardcastle, we

di stinguished United States v. Al bert, 30 MJ] 331 (CMA 1990),

"where there was no representation by the convening authority,
trial counsel, or the mlitary judge as to post-trial
entitlenment to pay and the automatic forfeiture provisions of
Article 58b . . . were not involved.” 53 M} at 303.

In the present case, appellant bargained for two
protections in his pretrial agreenent: (1) a limtation on
confinement and (2) a delay in the inpact of potentially
applicable forfeitures of pay and all owances. At the tinme he
entered into this agreenent, he did not know whether the

mlitary judge woul d adjudge forfeitures, and he did not know

13
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whet her the convening authority would defer the automatic
forfeitures under Article 58b. Mreover, he did not know that a
subsequent deci si on woul d preclude application of automatic
forfeitures in cases arising prior to enactnent of Article 58b.

See United States v. CGorski, 47 MJ 370 (1997).

Because he could not be assured at the tinme of trial of
protection agai nst adjudged or automatic forfeitures, he sought
inthe pretrial agreenent to protect his fam |y agai nst
potential forfeitures. Appellant received what he bargai ned for
in this regard. The adjudged sentence did not include any
forfeitures and there is no evidence that his pay was subjected
to automatic forfeitures.

Appel lant's conplaint is based on the termnation of his
pay and al | owances occasi oned by the end of his term of service
in February 1997. The inquiry at trial, however, made it clear
that the pretrial agreenent nerely restricted application of
adj udged or automatic forfeitures if applicable. The agreenent
did not purport to guarantee continuation of pay and all owances
under other circunstances, and the plea inquiry did not indicate
that the parties contenplated any such guarantee. The mlitary
j udge expressly noted the potential inpact of appellant's ETS on
the continuation of his pay while in confinenent, and she was
assured by defense counsel that they already had discussed this

matter in detail with appellant and that they would do so agai n.

14
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See Bedani a, supra at 376. Under these circunstances, in which

there was no representation as to entitlenent of pay beyond his
ETS, by the convening authority in the pretrial agreenent or by
trial counsel or the mlitary judge during the trial, this case

i s distinguishable fromWII|ians and Hardcastl| e.

V. DECI SI ON
The decision of the United States Arnmy Court of Crim nal

Appeal s is affirnmed.
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