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Judge EFFRON delivered the opinion of the Court.

A general court-martial conposed of officer and enlisted
menbers convicted Appellant, contrary to his pleas, of rape (2
specifications), forcible sodony, sodony, assault and battery,
and adultery (three specifications), in violation of Articles
120, 125, 128, and 134, Uniform Code of MIlitary Justice
[ hereinafter UCMI], 10 U.S.C. 88 920, 925, 928, and 934 (2000).
The nenbers sentenced Appellant to a di shonorabl e di schar ge,
confinenment for ten years, total forfeitures, and reduction to
Private (E-1). The convening authority di sapproved the sodony
conviction and approved only so nuch of the sentence as provided
for a dishonorabl e discharge, confinenment for nine years and six
mont hs, total forfeitures, and reduction to Private (E-1).

The Court of Crimnal Appeals disapproved two of the
findings (the assault and battery conviction and one of the rape
convictions), nodified the forcible sodony finding (to sodony),
and affirmed the remaining findings of guilty. The court also
set aside the sentence and ordered a sentence rehearing. United

States v. Parker, 54 MJ. 700, 717 (AL . Cim App. 2001).

At the rehearing, Appellant was sentenced to a bad-conduct
di scharge, confinement for 45 nonths, total forfeitures, and
reduction to Private (E-1). The convening authority approved

t he sentence, granting confinenent credit for 1,736 days served.
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Thereafter, the Court of Crimnal Appeals affirned in an
unpubl i shed nmenor andum opi ni on.
On Appellant’s petition, we granted review of the foll ow ng
i ssues:
l.

WHETHER THE M LI TARY JUDGE ERRED WHEN HE ALLOWED THE
GOVERNMVENT TO PRESENT VI DEOTAPED EVI DENCE, OVER DEFENSE
OBJECTION, FOR THE LIMTED M L. R EVID. 413 PURPOSE OF

SHOW NG SI M LAR CRIMES W TH RESPECT TO A KEY GOVERNMENT

W TNESS [ AL] CONCERNI NG AN ALLEGED RAPE THAT THE GOVERNMENT
CHARGED OCCURRED | N 1995 WHERE THE FACTS SUPPCRTI NG THE
ALLEGED RAPE OCCURRED | N 1993, AND WHERE THE M LI TARY JUDGE
PREVI QUSLY RULED THAT THE GOVERNMENT COULD NOT AMEND THE
CHARGE SHEET TO CHANGE THE DATES, YET ALLOWED THE
GOVERNMENT TO PRESENT THE EVI DENCE PURSUANT TO M L. R EVI D.
413 (W THOUT CONDUCTING A M L. R EVID. 403 BALANCI NG TEST),
AND ALLOWNED THE COURT- MARTI AL PANEL TO FI ND APPELLANT

QU LTY OF THE CHARGED RAPE BY EXCEPTI ONS AND SUBSTI TUTI ONS,
CHANG NG THE DATES OF THE ALLEGED OFFENSE BY TWO YEARS.

A, WHETHER THE M LI TARY JUDGE ERRED BY FAI LI NG TO

DI RECT THE GOVERNMENT, PURSUANT TO R C.M 603(d), TO
El THER DI SM SS OR W THDRAW AND PREFER ANEW THE
OFFENSES RELATI NG TO [ AL] (SPECI FI CATI ON 4 OF CHARGE
Il AND SPECI FI CATI ON 2 OF CHARGE V) ONCE HE SUSTAI NED
THE DEFENSE OBJECTI ON TO THE GOVERNMENT' S PROPOSED
MAJOR CHANGE TO THESE SPECI FI CATI ONS, AND | NSTEAD
ALLONED THE SPECI FI CATI ONS TO GO FORWARD TO THE PANEL
WHERE THE PANEL FOUND APPELLANT GUI LTY BY EXCEPTI ONS
AND SUBSTI TUTI ONS.

B. WHETHER THE M LI TARY JUDGE ERRED VWHEN HE FAI LED TO
GRANT THE DEFENSE MOTI ON FOR A FI NDI NG OF NOT GUI LTY
AS TO THE [ AL] SPECI FI CATI ONS.

C. VHETHER THE M LI TARY JUDCGE ERRED BY ADM TTI NG THE
VI DEOTAPED TESTI MONY OF [AL] UNDER M L.R EVID. 413
W THOUT CONDUCTING A M L. R EVID. 403 BALANCI NG TEST.
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.

VWHETHER THE M LI TARY JUDGE ERRED AS A MATTER OF LAW WHEN HE

ALLOVNED, OVER DEFNESE OBJECTI ON, A GOVERNMENT W TNESS [ AL]

TO TESTI FY VI A VI DEOCTAPED DEPCSI TI ON WHERE THE GOVERNVENT

FAI LED TO ESTABLI SH THE UNAVAI LABI LI TY OF THE W TNESS,

THEREBY VI OLATI NG APPELLANT' S SI XTH AMENDMENT RI GHT TO

CONFRONT W TNESSES AGAI NST HI M

For the reasons discussed below, we hold that the mlitary
judge erred when he denied a defense notion to dism ss the
specifications referenced in Issue |.B. In light of that

deci sion, we need not address the renaining questions under

| ssues | and I1.

. 1 NTRODUCTI ON

Appel l ant was charged with three separate sets of offenses
pertinent to the granted issues: (1) rape, forcible sodony, and
assault of Ms. KD, as well as adultery wwth Ms. KD, at various
ti mes between October 1, 1994, and June 30, 1995; (2) rape,
forci bl e sodony, and assault of Ms. USG as well as adultery
wth Ms. USG at various times between June 1, 1994, and June 1
1995; and (3) rape of Ms. AL between February 1 and March 31,
1995, as well as adultery with Ms. AL during February or March
1995. Wth respect to the charges involving Ms. AL, the panel
found by exceptions and substitutions that he was guilty of
commtting the rape and adultery of fenses between August 1993

and March 1995. In this appeal, Appellant contends that the



United States v. Parker, No. 02-0937/ AR

mlitary judge commtted various errors with respect to the
findings involving Ms. AL, including failure to grant a defense
notion to dismss at the conclusion of the prosecution s case,
and allowi ng the panel to change the nature of the offense

during deliberations on findings.

1. LEGAL BACKGROUND: MODI FI CATI ON OF CHARGES AND
SPECI FI CATI ONS AFTER ARRAI GNIVENT

Thi s appeal involves the | egal principles concerning
nodi fication of charges or specifications after arraignnment.
M nor changes to charges and specifications after arrai gnnent
are permtted prior to the announcenent of findings, but major
changes may not be made over the objection of the accused. Rule
for Courts-Martial [hereinafter RC.M] 603. R CM 603
provi des:
(a) Mnor changes defined. M nor changes in
charges and specifications are any except
t hose which add a party, offenses, or
substantial matter not fairly included in
those previously preferred, or which are

likely to mslead the accused as to the
of f enses char ged.

(c) Mnor changes after arraignnent. After
arraignment the mlitary judge may, upon
notion, permt mnor changes in the charges
and specifications at any tinme before
findings are announced if no substanti al
right of the accused is prejudiced.
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(d) Maj or changes. Changes or anendnments to
charges or specifications other than m nor
changes may not be made over the objection
of the accused unl ess the charge or
specification affected is preferred anew.

Charges and specifications also may be nodified during
del i berations on findings. The panel, or the mlitary judge in
a bench trial, may nodify the charges and specifications under
the authority to nake "exceptions and substitutions.” R C M
918(a)(1). This power nmay be used to conformthe findings to
the evidence, but it "may not be used to substantially change

the nature of the offense . . . . " 1d. See Munual for Courts-

Martial, United States (2002 ed.) [hereinafter MCM, Analysis of
the Mlitary Rules of Evidence A21-66 [hereinafter Drafter’s
Anal ysis]. The non-binding D scussi on acconpanying R C M
918(a) notes: "Changing the date or place of the offense may,
but does not necessarily, change the nature or identity of the

of fense.” Conpare United States v. Allen, 50 MJ. 84, 86

(CAAF 1999), and United States v. Hunt, 37 MJ. 344, 347

(CMA 1993), with United States v. Way, 17 MJ. 375, 376

(C.MA 1984).
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I11. FACTUAL BACKGROUND

A Ms. AL'S Pretrial Statenents

At the time of the charged offenses, Ms. AL and Appel |l ant
were stationed in Germany and assigned to the sane unit. The
pertinent charges agai nst Appellant were generated as a result
of a sworn statenent Ms. AL provided to Arny investigators on
June 19, 1995, in which she wote: "About 0300 sonetine in
February or March | was raped in ny room by PARKER " She did
not expressly identify the year in which the all eged rape
occurred. The charges agai nst Appellant alleged that he raped
Ms. AL “between 1 February 1995 and 31 March 1995,” and that he
engaged in adultery with Ms. AL “on or about February or March
1995.”

Between the tinme that charges were filed and trial on the
merits in Germany, Ms. AL left active duty and returned to the
United States. The prosecution, anticipating that Ms. AL m ght
not be willing to return to Germany for the court-martial,
received permssion fromthe mlitary judge on April 18, 1996 --
11 days before trial -- to depose her on videotape in the United
States. The deposition was taken on April 22, 1996.

Ms. AL's testinmony during the deposition about the timng
of the alleged rape was inconsistent with the 1995 dates on the
charge sheet. During the deposition, she reiterated the

all egation in her sworn statenent that Appellant had raped her
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whil e she was "passed out"” at a party in her barracks room at
sone point during February or March. \Wen asked whether this
was a reference to 1993, she responded, "I believe so." She

al so indicated that, prior to this incident, she and Appel | ant
had dated "about a nonth, maybe two," and that, she and
Appel | ant had engaged in consensual sexual intercourse "about
six or seven tinmes" during their dating relationship. She also
i ndicated that their consensual sexual activity had ended at
sone point prior to the rape, and that they did not have sexual

relations at any tinme after the alleged rape.

B. The Prosecution's Mtion to Anend the Charges

On April 29, 1996, shortly after the deposition was taken,
the prosecution noved to anend the rape specification to correct
"an incorrect date." According to trial counsel, the
specification erroneously referred to "February 1995 to March
1995," when it should have referred to "February 1993 to March
1993" as the tine period of the alleged rape. Defense counsel
obj ected on the grounds that the proposed nodification exceeded
t he scope of perm ssible mnor changes. See RC M 603(a), (d).
In the course of opposing trial counsel’s notion, defense
counsel enphasi zed that the dates were particularly inportant in
this case, where the prosecution intended to present testinony

that the interaction between Appellant and Ms. AL invol ved both
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consensual and non-consensual sexual intercourse. Defense
counsel argued that in the context of a relationship involving
consensual sexual activity, establishing the date of any all eged
non- consensual incident was critical to proper trial preparation
by the defense.

At the conclusion of argunent by both parties, the mlitary
j udge sustai ned the defense objection, ruling that the
"Government . . . can't change the date." The mlitary judge
| ater noted that his ruling was based on the position that the
def ense, which was prepared to defend agai nst a charge of
m sconduct in 1995, did not have adequate notice that it would
be required to defend agai nst a charge of m sconduct in 1993.

C. Trial counsel's Mtion to Admt Ms. AL's Statenent Under
Mlitary Rul es of Evidence 413

| medi ately after losing the notion to change the dates in
t he rape specification concerning Ms. AL, the prosecution noved
to admt Ms. AL's videotaped deposition on the ground that the
sexual m sconduct described therein was relevant to the separate
charges involving Ms. KD and Ms. USG In support of the notion
trial counsel cited Mlitary Rule of Evidence [hereinafter
MR E. ] 413, "Evidence of simlar crines in sexual assault
cases.”" MR E. 413(a) provides as foll ows:

In a court-martial in which the accused is

charged with an of fense of sexual assault,
evi dence of the accused’s conm ssion of one
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or nore offenses of sexual assault is
adm ssi ble and may be considered for its
bearing on any matter to which it is
rel evant.
MR E 413 is patterned after Federal Rule of Evidence 413,
whi ch was enacted by Congress in 1994 to facilitate the
i ntroduction of evidence that m ght otherw se be subject to

restrictions on the use of propensity evidence. See Drafter’s

Anal ysis at A22-37; Steven A Saltzburg et al., Mlitary Rul e of

Evi dence Manual 615-16 (4th ed. 1997). The rule permts the

prosecution “to use evidence of the accused s uncharged past
sexual assaults for the purpose of denonstrating his propensity

to commt the charged offenses.” 1d. at 616. See United States

v. Bailey, 55 MJ. 38 (C A A F. 2001).

In the present case, trial counsel argued that Ms. AL's
testi nony was adm ssi bl e because it concerned “sexual m sconduct
of the exact sanme nature for which the accused is currently
facing trial of the other five specifications of rape, and as
such, it is adm ssible for that particular issue." Defense
counsel objected on various grounds, focusing primarily on the
contention that the probative value of such evidence was
outwei ghed by the risk of unfair prejudice. See MR E 403;
Bail ey, 55 MJ. at 40-41.

The mlitary judge ruled that the prosecution would be

permtted “to put on this evidence under MR E. 413." Wth

10
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respect to defense counsel’s objection under MR E. 403, the
mlitary judge said:

The drafters took that into consideration
when they gave us MR E. 413. It al nost
seens to be an exception to 403. But even
with a 403 bal ancing, [an] allegation of a
prior rape is very relevant to charged

of fenses of a simlar nature, even if the
nodus operandi is a little bit different.
And that's what the drafters said [] is the
reason they put in 413.

D. Contents of the Flyer

Prior to the introduction of evidence on the nerits, the
prosecution sought to clarify the status of the rape charge
involving Ms. AL in light of the mlitary judge's rejection of
the Governnent’s notion to anend the specification. Tria
counsel noted that the “flyer” — the docunent that would be
presented to the nmenbers sunmmari zi ng the charges and
specifications -- contained the specification alleging rape of
Ms. AL in 1995, and he argued that the Governnment shoul d be
permtted to retain the specification alleging 1995 as the year
of the offense. Trial counsel added: "Then through instructions
to the panel, the panel can address whether or not they feel
that the governnent has net its burden of proof on that
allegation.”™ According to trial counsel, if the prosecution
woul d not be allowed to proceed with the specification as
all eged, the flyer would have to be nodified to delete the

specification before the flyer was given to the panel.

11



United States v. Parker, No. 02-0937/ AR

Def ense counsel countered that the specification should be
deleted fromthe flyer because there was no evi dence that
Appel l ant raped Ms. AL in 1995. According to defense counsel
the only evidence of any m sconduct with AL was the deposition.
Def ense counsel noted that the mlitary judge had admtted the
deposition only for a imted purpose under MR E. 413, and that

t he deposition addressed an incident in 1993, not a rape in

1995.

The mlitary judge declined to order deletion of the
specification, observing: "I'll expect [the Governnment to] put
on sone evidence and it may not be enough." Trial counsel

added, "And we can address that at the appropriate time with the

cl ose of the governnent's case, Your Honor."

E. The Prosecution's Evidence on the Charged O fenses

After opening statenments, the prosecution presented its
evi dence on the charges agai nst Appellant concerning Ms. KD and
Ms. USG  The prosecution al so presented evidence on an
unrel ated charge of maltreatnent of a subordinate under Article
93, UCMJ, 10 U S.C. § 893 (2000). The evidence as to these
of fenses consisted primarily of in-court testinony by the
all eged victinms and other w tnesses. The prosecution then
of fered the videotaped deposition of Ms. AL, which the mlitary

judge admtted into evidence, consistent with his pretri al

12
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rulings. The deposition was shown to the nenbers w t hout
comment by either counsel or the mlitary judge. During
rebuttal, the Governnent offered brief testinony by a

nonconm ssioned officer in Ms. AL's unit that primarily
concerned AL's character for truthful ness and her credibility.
At the end of his testinony, a nenber of the panel asked this
Wi t ness whet her he was aware of any relationship between M. AL

and Appellant, and he answered, "No, sir."

F. The Defense Mtion for Findings of Not Guilty

After the prosecution conpleted its case on the nerits,
def ense counsel noved for findings of not guilty on the rape and
adul tery specifications that alleged m sconduct with Ms. AL in
1995. See R C.M 917.

Under RC.M 917(a), the mlitary judge “shall enter a
finding of not guilty . . . if the evidence is insufficient to
sustain a conviction of the offense affected.” R C M 917(d)
states that a notion for a finding of not guilty “shall be
granted only in the absence of sonme evi dence whi ch, together
with all reasonable inferences and applicabl e presunptions,
could reasonably tend to establish every essential elenent of an
of fense charged. The evidence shall be viewed in the |ight nost
favorabl e to the prosecution w thout an eval uation of the

credibility of w tnesses.”

13
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I n support of the notion for findings of not guilty,
def ense counsel argued that during the prosecution's case-in-
chief "no evidence what soever [had been] presented on those
i ssues of guilt or innocence on these charges or
specifications.” Trial counsel contended that the
specifications should be submtted to the court-martial panel,
and that the nmenbers should be permtted to find Appell ant
guilty of the two specifications by using exceptions and
substitutions to nodify the date. Defense counsel offered two
responses: first, that the only evidence relating to Ms. AL was
in her deposition, which alleged a rape occurring in 1993,
significantly outside the charged tine period; second, that the
deposition had been admtted only as propensity evidence
rel evant to the charges involving Ms. KD and Ms. USG, and that
the deposition did not state that Appellant engaged in sexual
m sconduct with Ms. AL in 1995.

Foll owi ng the presentations by both parties, the mlitary
j udge deni ed the defense notion to dism ss the charges. He
added that he was going to "do research the next tinme we have a
break as to how nuch of a variance [in the dates] this is, and
whether 1'Il allowit to go to the nenbers later."” Defense
counsel asked the mlitary judge to enter special findings
regarding the notion to dismss when the mlitary judge

conpleted his review of the variance matter, and the mlitary

14
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judge agreed. Defense counsel raised the issue later in the
trial by asking the mlitary judge to rule on the notion to
dism ss, noting that the defense awaited a definitive ruling
before deciding how to proceed. A brief colloquy ensued:

Mi: The decision is that the notion is
deni ed.

DC. The grounds, sir?

Mi: Prima facia case has been nade.

DC. Thank you, sir. Has the mlitary judge
done any research that he had indicated that

he was going to do earlier?

M | did as nmuch research as | felt was
necessary.

DC. Thank you, sir.
The mlitary judge did not enter special findings in support of

the ruling, despite his earlier statenent that he would do so.

G Entry of Findings by Exceptions and Substitutions

Fol | owi ng presentation of evidence on the nerits by both
parties, the mlitary judge instructed the panel on findings,
i ncluding an instruction on the general subject of variance.
The instruction advised the nenbers that if they were satisfied
fromthe evidence that the charged of fenses occurred but that
the time, place, or manner "differs slightly" fromthe exact

all egations in the specifications, they could rmake "m nor

15
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nodi fications” in reaching their findings, provided that they
did not change the nature or identity of the offenses.

The nenbers found Appellant guilty by exceptions and
substitutions of both specifications alleging msconduct with
Ms. AL. They found that the rape had occurred between "1 August
1993" and 31 March 1995, and that the adultery had occurred on

or about "August [19]93 through March [19]95."

V. DI SCUSSI ON

The present appeal involves a closely contested trial, in
whi ch the nmenbers were required to nake careful judgnments about
whet her Appel |l ant crossed the |ine between perm ssible and
i nperm ssi ble social and professional interactions in a variety
of different circunstances. |In the context of this case,
evi dence concerning the tinme, place, and nature of the
i nteractions between Appellant and others was a maj or focus of
the litigation. The inportance of these factors is reflected in
the findings at both the trial and appellate levels. At trial,
the nmenbers found Appellant not guilty of four of the six rape
al l egations, one of the two assault charges, and a separate
mal treat ment charge. They al so nodified one of the forcible
sodony charges to sinple sodony. The Court of Crimnal Appeals
further nodified the findings, concluding that the evidence was

factually insufficient as to three findings: one of the

16
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remai ni ng rape charges, the remaining forcible sodony charge,
and the remaining assault charge. Parker, 54 MJ. at 708.

Wth respect to the charges concerning Appellant’s
interaction with Ms. AL, the mlitary judge s pretrial rulings
established the paraneters of the Governnent’s case. First, the
mlitary judge rejected the prosecution’s notion to nodify the
charged dates from 1995 to 1993. That deci sion, based upon the
prohi bition against major changes in R C.M 603, nade it clear
that the Governnent was obligated to prove that the offenses
took place in 1995, the charged tinefrane. Second, the mlitary
judge thereafter permtted the prosecution to introduce Ms. AL’S
deposition, follow ng the prosecution’s representation that the
evi dence was adm ssible under MR E. 413 because it contained
evi dence relevant to the separate charges involving Ms. KD and
Ms. USG Third, the decision by the mlitary judge to not alter
the 1995 dates on the flyer further underscored the Governnent’s
obligation to produce evidence that Appellant engaged in
i nproper sexual activity with Ms. AL in 1995. The prosecution
produced no such evi dence.

Following the mlitary judge's rejection of the notion to
change the charged dates, the Governnent coul d have addressed
t he di sconnect between pl eadi ng and proof through w thdrawal of
t hese charges and preferral of new charges for consideration in

the present trial or in a separate trial. See RC M 603(d).

17
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Havi ng chosen not to do so, the Governnment was required to prove
inits case-in-chief that there was inproper sexual activity
bet ween Appellant and Ms. AL during the charged period in 1995,

The CGovernnent introduced no evidence of sexual interaction
bet ween Appellant and Ms. AL during the charged tinme period.

Had the Governnent introduced evidence from which the
factfinders could reasonably infer sexual action during the
charged period in 1995, the evidence in Ms. AL's deposition
concerni ng sexual activity in 1993 m ght have been rel evant
under MR E. 413 to proving the nature of subsequent sexua
activity. The prosecution, however, could use the 1993 evi dence
only by connecting it to otherw se adm ssi bl e evidence of sexual
activity between Appellant and Ms. AL in 1995. Proof of

i nproper sexual activity in 1993, w thout nore, did not
denonstrate directly or by reasonable inference that Appellant
engaged in sexual activity with Ms. AL in 1995.

Accordingly, the evidence introduced by the prosecution at
the close of the Governnent’s case was legally insufficient
under R C.M 917 to prove that Appellant raped Ms. AL in the
peri od between February and March 1995 or that he engaged in
adultery with her during that period. The mlitary judge erred

by not granting the notion to dism ss those specifications.

18
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V. DEC SI ON
The decision of the United States Arnmy Court of Crim nal
Appeal s is reversed as to specification 4 of Charge Il and
specification 2 of Charge V, and as to the sentence. The
findings of those specifications are set aside, and those
specifications are dism ssed. The sentence is set aside, and
the case is returned to the Judge Advocate General for remand to

the Court of Crimnal Appeals, which may order a rehearing.
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