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Judge BAKER delivered the opinion of the Court.

Pursuant to m xed pl eas, Appellant was convicted by a
general court-martial, conposed of officer and enlisted nenbers,
of conspiracy to distribute ecstasy, wongful use of ecstasy and
wrongful use of marijuana, in violation of Articles 81, and
112a, Uniform Code of MIlitary Justice [hereinafter UCMI], 10
U S.C. 88 881, 912a (2000), respectively. The adjudged and
approved sentence included a bad-conduct discharge, confinenment
for 18 nonths and reduction in grade to E-1. The Air Force
Court of Crimnal Appeals affirnmed in an unpublished opi nion.

United States v. Pipkin, No. ACM 34585, slip op. (AF. C&G. Cim

App. June 6, 2002)(per curiam. W granted review on the
foll ow ng i ssue: I
VWHETHER THE M LI TARY JUDGE ERRED BY NOT GRANTI NG
DEFENSE COUNSEL’ S MOTI ON TO SUPPRESS APPELLANT S
WRI TTEN AND ORAL STATEMENTS TO OSI WHEN OsI DI D NOT
TELL THE APPELLANT HE WAS UNDER | NVESTI GATI ON FOR
CONSI PI RACY
For the reasons that follow, we hold that the mlitary
j udge did not err.
FACTS
On July 31, 2000, Air Force Ofice of Special
| nvestigations (OSlI) special agents (SAs) Hartwell and Ji

interviewed Airman First Cass (ALC) Skinner about

1 Argument was heard in this case at the Roger Wlliams University, Ralph R
Papitto School of Law, Bristol, Rhode Island, as part of this Court's Project
Qutreach. See United States v. Allen, 34 MJ. 228, 229 n.1 (C MA 1992).




United States v. Pipkin, No. 02-0837/AF

suspected drug use and distribution. During the interview, AlC
Skinner indicated that he had received noney to purchase his
“wor ki ng stock” of ecstasy from soneone naned “Shane.” He al so
said that “Shane” was his former roonmate.

On August 7, 2000, SAs Hartwell and Ji interviewed ALC
Ponder who told themthat he had seen A1C Skinner’s stock of
approximately 300 ecstasy pills and that ALC Skinner told him
t hat “Shane” had provided half of the noney to purchase it.
Through information obtained froman informant, the SAs | earned
t hat Appellant, Senior Airman (SrA) Thonmas Shane Pi pkin, was the
i ndividual referred to as “Shane” by ALC Skinner and A1C Ponder.
As a result, on August 14, 2000, the SAs brought Appellant and
his current roommate, SrA Georgianna in for interviews. Wile
SAs Hartwell and Ji interviewed Georgianna in one room SAs
Ferrell and Dejong interviewed Appellant in another.

Before SA Ferrell and SA Dejong began the interview, they
read Appellant his rights under Article 31, UCMJ, 10 U.S.C. §
831 (2000), and, according to testinony from SA Ferrell,
informed himorally that he was being investigated for “use,
possession and distribution of controlled substances,”
violations of Article 112a. SA Ferrell also testified that he
expl ai ned to Appellant that “controll ed substances neans ill egal
drugs, and [ Appellant] acknow edged that he understood that.”

Appel | ant subsequently declined counsel, and agreed to answer
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guestions. The SAs did not inform Appellant that they suspected
hi m of conspiracy to distribute a controlled substance under
Article 81. According to SA Ferrell, the first thing Appellant
was asked was whet her he knew why he had been brought in for an
interview. SA Ferrell testified that “[ Appellant] said, yes,
that it had to do with his fornmer roommate, Jeff Skinner, and
that it nust be about drugs.” Appellant was then asked whet her
he had provi ded noney to A1C Skinner for drugs and if he ever
used ecstasy or other illegal drugs. Appellant denied using
illegal drugs and said he | oaned ALC Ski nner approxi mately $600
to help himpay sonme bills. Appellant then agreed to nake a
witten statenent. At this point, Appellant was provided an Ar
Force Forn11168,E]which in block I'l'l indicates that Appellant was
advi sed that he was suspected of “a violation of Article 112a,
Uucvi, 10 U. S.C. 8§ 934 (2000) wongful use and possession of a
controll ed substance.” Although citing to Article 112a, the
formdoes not cite to Article 81, nor indicate that Appellant
was suspected of distribution of a controlled substance, or
conspiracy to distribute drugs.

Wil e Appellant was witing his statenent, the SAs took a
break to confer with SAs Hartwell and Ji, who were interview ng
SrA Ceorgianna. SrA Georgianna had told the SAs that Appell ant

once told himthat he had given approximately $2,000 to Al1C

2 This formis entitled, “STATEMENT OF SUSPECT/ W TNESS/ COVPLAI NANT. ”
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Ski nner for the purpose of buying ecstasy. According to SrA
CGeorgi anna, Appellant told himthe ecstasy would be sold and a
profit would be returned to Appellant. The SAs then returned to
the interview roomand confronted Appellant with the information
obtained from SrA Georgi anna. Once confronted, Appellant
confirmed SrA Georgianna’ s version of events and admtted that
he knew that A1C Skinner was going to buy ecstasy with the noney
he | oaned him He also admtted that he antici pated he would
get his noney back with an undi scl osed profit. However,
Appel | ant said he had given ALC Skinner only $1,500 and not
$2,000. Appellant eventually executed a witten statenment to
this effect.

Appel I ant was subsequently charged with use of marijuana,
use of ecstasy and conspiracy to distribute ecstasy. At trial,
def ense counsel noved to suppress Appellant’s oral and witten
statenents regarding the conspiracy. Counsel argued that the
SAs had provided Appellant with a defective Article 31 rights
advi semrent when they failed to informhimthat, in addition to
bei ng suspected of Article 112a, he was al so suspected of
violating Article 81. The mlitary judge denied the notion and
found, inter alia, that Appellant was fully oriented to the
nature of the allegations against him He also found that
Appel I ant knew of A1C Skinner’s prior interview and “vol unteered

that he was there partially . . . as a result of his
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acquai ntance wwth Airman First C ass Skinner, and had verbally
been told that he was suspected of distributing drugs.”
Thereafter, the statenent was admtted on the charge of
conspi racy.
DI SCUSSI ON

We review the denial of a notion to suppress a confession
for an abuse of discretion, and we leave a mlitary judge's
findings of fact undisturbed unless they are clearly erroneous.

United States v. Sinpson, 54 MJ. 281, 283 (C. A A F. 2000).

Article 31(b) provides:

No person subject to this chapter may interrogate, or
request any statement from an accused or a person
suspected of an offense wthout first inform ng him of
the nature of the accusation and advising himthat he
does not have to make any statenent regarding the

of fense of which he is accused or suspected and that
any statenent nmade by him my be used as evi dence
against himin a trial by court-martial.

(Enmphasis added.) This is not the first time that this Court has
exam ned the statutory | anguage of this provision. 1In United

States v. Rice, 11 CMA 524, 526, 29 C MR 340, 342 (1960),

we concluded that “[i]t is not necessary to spell out the
details of his connection with the matter under inquiry with
technical nicety.” Moreover,

[a]dvice as to the nature of the charge need not be
spelled out with the particularity of a legally
sufficient specification; it is enough if, from what
is said and done, the accused knows the general nature
of the charge. A partial advice, considered in |ight
of the surrounding circunstances and the manifest
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know edge of the accused, can be sufficient to satisfy
this requirenent of Article 31[.]

United States v. Davis, 8 CMA 196, 198, 24 CMR 8, 10

(1957)(citations omtted). |In our nost recent case on the issue
we went further and concl uded that:

[i]t 1s not necessary that an accused or suspect be

advi sed of each and every possi bl e charge under

i nvestigation, nor that the advice include the nost

serious or any |esser-included charges being

i nvestigated. Nevertheless, the accused or suspect

must be informed of the general nature of the

all egation, to include the area of suspicion that

focuses the person toward the circunstances

surroundi ng the event.

Si npson, 54 MJ. at 284.

In Si npson, OSI agents | earned of allegations against the
appel l ant that he had sexually abused his 9-year-old nei ghbor.
The agents obtained search warrants that described the offenses
under investigation as failure to obey an order, assault,

i ndecent acts or liberties with a child, sodony and rape.

Si npson was interviewed, and during his Article 31(b) rights
advi senment, he was told that the matter for which he was being
i nvestigated was i ndecent acts or liberties with a child.
Having lost the notion to suppress his confession at trial,

Si npson contended on appeal that the agent’s failure to advise
hi m of the known offenses in addition to indecent acts with a

child rendered the rights advisenent deficient. This Court

al l uded to possible factors that m ght be considered in
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determ ni ng whet her the nature-of-the-accusation requirenent was
satisfied. They included: whether the conduct is part of a
conti nuous sequence of events; whether the conduct was within
the frame of reference supplied by the warnings; or whether the
i nterrogator had previ ous knowl edge of the unwarned of f enses.
Id. The factors cited are not exhaustive, but are “anong the
possi bl e factors” to be considered. “[N ecessarily, in
questions of this type, each case nust turn on its own facts.”

United States v. Nitschke, 12 CMA. 489, 492, 31 CMR 75, 78

(1961). O her factors mght also bear on the application of
Article 31(b), including, as in this case, the conplexity of the
of fense at issue.

In this case, the mlitary judge found that Appellant knew
he was being interrogated, in part, because of his relationship
to ALC Skinner. He also found that initially, Appellant
characterized the noney he gave ALC Skinner as a |oan for debts
and only later admtted that it was for the purchase of drugs.
This particular finding suggests that Appellant was aware that
the interview was going to focus on the financial aspect of his
relationship with ALC Skinner. Finally, the mlitary judge
found that Appellant had been verbally informed that he was
suspected of drug distribution. Therefore, the area of
suspi ci on on which Appellant was focused at the tinme of the

war ni ngs, and before any adm ssions, was ALC Skinner's suspected
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drug distribution and his own suspected conplicity in the
distribution. At the outset of the interview, the SAs were not
required to identify each possible theory of acconplice
liability a prosecutor mght |ater pursue. “The precision and
expertise of an attorney in informng an accused of the nature
of the accusation under Article 31 is not required.” Sinpson,
54 MJ. at 284.

That being said, we pause for a nonent to consider the
di screpancy between SA Ferrell’s testinony that Appellant was
orally warned that he was suspected of use, possession, and
di stribution of controlled substances, and the Air Force Form
1168, which indicates only that the Appellant was infornmed that
he was suspected of use and possession of a controlled
substance. Cearly, a warning on distribution will better
orient a suspect to a suspicion of conspiracy to distribute than
a warning on use and possession alone. The Governnent has the
burden of establishing conpliance with rights warning
requi rements by a preponderance of the evidence. 1d. at 283.
The mlitary judge concluded that the Governnment had net its
burden in this case. The discrepancy between the oral warning
and rights advisenment formis not enough to find the mlitary
judge’s findings clearly erroneous. Appellant’s response to
investigators, that the interview had to do with his forner

roommat e (and conspirator) and drugs, nmakes it clear that he was
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oriented to the nature of the accusation. Thus, we hold that
t he charged conspiracy was within the frane of reference
supplied by the warnings for the purposes of Article 31.
CONCLUSI ON
The decision of the United States Air Force Court of

Crimnal Appeals is affirned.
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