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Judge EFFRON delivered the opinion of the Court.

At a general court-martial conposed of a mlitary judge
sitting al one, Appellant was convicted, pursuant to her pleas,
of possession, use, and distribution (three specifications) of
marijuana and acquitted of possession with intent to distribute
and distribution of mushroons (psilocybin), in violation of
Article 112a, Uniform Code of MIlitary Justice [hereinafter
UCMJ], 10 U . S.C. 8 912a (2000). She was sentenced to a bad-
conduct di scharge, confinenent for 15 nonths, total forfeitures,
and reduction to the | owest enlisted grade. The pretri al
agreenent between Appell ant and the convening authority limted
the period of confinenent to 12 nonths. The convening authority
reduced the period of confinenent to nine nonths and approved
t he bal ance of the sentence. The Court of Crim nal Appeals
affirmed in an unpublished opi ni on.

On Appellant’s petition, we granted review of the foll ow ng
i ssues:
. WHETHER APPELLANT SUFFERED CRUEL AND
UNUSUAL PUNI SHVENT, | N VI OLATI ON OF THE
El GHTH AMENDVENT AND ARTI CLE 55, UCMI, 10
U S C 8§ 855 (2000), WHEN A GUARD AT THE
MANNHEI M REG ONAL CONFI NEMENT FACI LI TY
ENGACGED | N CONDUCT | NCOWPATI BLE "W TH THE
EVOLVI NG STANDARDS OF DECENCY THAT MARK THE
PROGRESS OF A MATURI NG SOCI ETY" BY

REPEATEDLY SEXUALLY ASSAULTI NG AND HARASSI NG
HER.
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1. WHETHER THE STAFF JUDGE ADVOCATE' S
POST- TRI AL RECOMVENDATI ON PREJUDI CED
APPELLANT BY | GNORI NG DEFENSE COUNSEL' S
ASSERTI ON OF LEGAL ERROR

For the reasons set forth below, we affirmthe findings, but set

asi de the sentence and renmand to the Court of Crim nal Appeals.

| . BACKGROUND

After the sentence to confinenent was adjudged by the
court-martial, Appellant was confined at the United States Arny
Confi nenent Facility, Europe, l|located in Mannheim Germany.
Def ense counsel’s clenency petition provided the foll ow ng
description of actions taken against Appellant by a petty
officer first class (E-6) serving as a Guard Conmmander during
her post-trial confinenent:

Ann Brennan was the victimof an indecent
assault and sexual harassnent by one of the
mal e guards during her first two nonths of
confinement. Ann Brennan was sent to
Mannhei m Confi nement Facility (MCF) on 15
May 2000. In late May 2000, [a] Guard
Commander, MCF, attenpted to engage in
sexual activity with Ann Brennan during his
shift. [The Guard Comrander] prom sed Ann
Brennan special privileges in exchange for
sex. Furthernore, he placed his hands on
her buttocks, breasts and vagi nal area on
numer ous occasions. He al so exposed his
penis to her and tried to force her to touch
it with her hand.

CiDtitled [the Guard Commander] for
i ndecently assaul ti ng Ann Brennan, anot her
i nmat e and one guard. The investigation is
still outstanding .
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. . . MAJ Steven Lynch, Conmmander of the
MCF, stated that Ann Brennan was
instrunmental in identifying [the GQuard
Commander’s] crim nal behavior and aiding
CIDin the investigation. He stated that

her cooperation may very well lead to a
court-martial conviction for [the Guard
Commander]. It took a great deal of courage

for Ann Brennan to conme forward and report

this conduct. For her courage in reporting

it and for suffering an attack at the hands

of a guard, Ann Brennan deserves cl enency.

Addi tionally, MAJ Lynch stated that Ann

Brennan has been a nodel inmate[.]
Al though the staff judge advocate’s post-trial recomrendation
di scussed various aspects of Appellant’s request for clenency,
the staff judge advocate did not coment upon, or otherw se draw
the convening authority’s attention to, Appellant’s specific
request for clenmency based upon the abusive conditions of her
post-trial confinenent.

In a subsequent statenment filed before the Court of

Crim nal Appeal s, Appellant stated:

| was sexually attacked by [the Guard

Commander] on many occasions. His attacks

were al nost daily and range fromverbal to
physi cal .

He . . . would cone in and | ook at nme when
was on the toilet.

Every day | can renenber that he was there,
he at | east propositioned ne and told ne
what he wanted to do to ne. His
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propositions were asking for sex in return
for special treatnent and goodies, then
foll owed by a corment like "you'll give it
to me anyway or | will take it". Wen he
told me what he wanted to do to nme it was
very vul gar and perverted. He said things
like "I'"Il F*** you till you can't scream
anynore, then I'll f*** you up your a** to
get you scream ng again."

He was physical many tinmes. He would do
things as little as slapping nmy butt when |
was on a treadm Il or just wal king by. He
groped ne wherever he coul d whenever he
could. These events did not |ast |ong
because of ny resistance, but they got
worse. There was a specific event that was
the worst. Wen he told nme that he was
going to take a verbal statenent about
sonet hi ng that happened to anot her inmate,
he took nme into a counselor's roomon the
weekend | ocked the door and trapped ne in
the corner. He rubbed his body up and down
nmy side while rubbing his hand all over ne
and grabbing ny private area between ny

| egs, he licked the side of ny face and
tried to kiss ne. | struggled to get away
and finally was able to make a break for the
door. Wiile |I was unl ocking the door and
opening it, he stopped the door, grabbed ny
hand and was pulling it toward him saying
sonething to the effect of "just touch it",
| | ooked at himas | pulled ny hand away and
noticed that he was pulling it toward his
penis that he had exposed out of his pants.
| then got the door open enough to run out
and back to ny cell.

1. CRUEL AND UNUSUAL PUNI SHVENT
The Ei ghth Amendnment to the Constitution prohibits the

infliction of “cruel and unusual punishnment.” Article 55 states
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t hat various specified punishnments, as well as “any other cruel
or unusual punishnent, may not be adjudged by a court-martial or
inflicted upon any person subject to [the UCMI]." W have
observed that the Suprene Court’s interpretation of the Eighth
Amendnent applies to a claimunder Article 55 that confinenment
was adm nistered in a cruel or unusual manner, subject to

exceptions not pertinent to the present appeal. United States

v. Wite, 54 MJ. 469, 473 (C.A A F. 2001).

Under the Suprene Court’s jurisprudence, m sconduct by
prison officials does not constitute cruel and unusual
puni shment unless it falls within the E ghth Arendnment standards

established by the Court. See Farner v. Brennan, 511 U S. 825

(1994); Hudson v. McMIllan, 503 U S. 1 (1992); Estelle v.

Ganble, 429 U S. 97 (1976). In Estelle, the Suprenme Court held
that the Ei ghth Anendnent prohibits “puni shnents which are
inconpatible with the evol ving standards of decency that mark
the progress of a maturing society . . . or which involve the
unnecessary and wanton infliction of pain.” 429 U S. at 102-03
(citations and internal quotation marks omtted).

In the context of a challenge to the conditions of
confinement, the Court in Farnmer observed that the Eighth
Amendnent “does not mandate confortable prisons” but “neither
does it permt inhumane ones.” 511 U S. at 832 (internal

guotations omtted). The Court identified two el enents of an
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Ei ght h Amendnent cl ai m concerni ng confinement conditions: (1) an
objective test — whether there is a sufficiently serious act or
om ssion that has produced a denial of necessities; and (2) a
subj ective test — whether the state of mnd of the prison

of ficial denonstrates deliberate indifference to inmate health
or safety. |d. at 834. Applying the Suprene Court’s test,

numer ous federal courts, including this Court, have held that to
sustain an Ei ghth Anmendnent violation, there nust be a show ng
that the m sconduct by prison officials produced injury

acconpani ed by physical or psychol ogical pain. See United

States v. Erby, 54 MJ. 476, 478 (C. A A F. 2001); Wite, 54 MJ.

at 474; United States v. Sanchez, 53 MJ. 393, 395-96 (C. A A F.

2000) .

The Court in Hudson enphasi zed that the proof required to
establish the unnecessary and wanton infliction of pain “varies
according to the nature of the alleged constitutional

violation.” 503 U S. at 5 (citing Witley v. Al bers, 475 U. S.

312 (1986)). The Court added:

What is necessary to show sufficient harm
for purposes of the Cruel and Unusual

Puni shments C ause depends upon the claim at
i ssue, for two reasons. First, "[t]he
general requirenent that an Ei ghth Amendnent
cl ai mant all ege and prove the unnecessary
and wanton infliction of pain should .

be applied with due regard for differences
in the kind of conduct agai nst which an

Ei ght h Arendnent objection is | odged."
Wiitley, [475 U . S.], at 320. Second, the
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Ei ght h Arendnent's prohibition of cruel and
unusual punishnments "drawf s] its neaning
fromthe evol ving standards of decency that
mark the progress of a maturing society,"”
and so admts of few absolute limtations.
Rhodes v. Chapman, 452 U. S. 337, 346

(1981) (quoting Trop v. Dulles, 356 U S. 86,
101 (1958) (plurality opinion)).

[11. DI SCUSSI ON

The Governnent, in the course of this appeal, has not
contested Appellant’s statenent and has characterized the Guard
Commander’s conduct as “deplorable.” The Governnent contends,
however, that Appellant has failed to show that the Guard
Commander’s actions violated the Ei ghth Armendnent because
Appel I ant has not shown that she suffered physical or
psychol ogi cal pain. As a general matter, verbal harassnent,
even when acconpani ed by physical contact, is insufficient
wi t hout evi dence of physical or psychological injury to prove
that the m sconduct constitutes an Ei ghth Anendnent vi ol ation.

See, e.g., Sanchez, 53 MJ. at 394-96; Boddie v. Schneider, 105

F.3d 857 (2d Cir. 1997). The present case, however, involves
nore than occasi onal unwel conme advances and incidental contact.
Virtually every day over a two-nonth period, the Guard Commander
abused his position as a prison official to mstreat Appellant,

a prisoner subject to his command and control. At one point,
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usi ng graphi c | anguage, he brutally threatened her wth anal
sodony. On another occasion, he isolated her in a | ocked room
trapped her in a corner, and physically assaulted her. This
case involves a Guard Commander whose raw exerci se of power over
a prisoner transfornmed her |awful period of confinenment into a
different form of punishnment by inposing repeated physical and
ver bal abuse over a two-nonth period. Under these

ci rcunst ances, expert testinony is not needed to denonstrate
that the harminflicted upon Appellant was sufficiently
injurious to establish that she was subjected to punishnent in
violation of Article 55 by the Guard Conmander.

The Governnent al so contends that the evidence does not
denonstrate that the confinenent facility official in question
acted with a sufficiently cul pable state of mnd. 1In the
present case, the Guard Commander engaged in persistent sexual
harassnent, threatened to forcibly sodom ze Appellant, and
i ndecently assaulted her. His culpability is clearly
establ i shed by his conduct, which is wholly unrelated to any
| egiti mate penol ogi cal or disciplinary purpose in a confinenment
facility.

The Governnent further argues that the pertinent nental
state is that of the supervisors, who acted pronptly on
Appel I ant’ s conpl aints, thereby disproving any cl ai m of

deliberate indifference. This case, however, involves a CGuard
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Commander who exploited his considerable discretionary authority
to abuse Appellant over an extended period of tine. Regardless
of the inpact of the chain of command s reaction on the civil

liability, if any, of supervisory officials, see Hudson, 503

US at 12, Wite, 54 MJ. at 472, the response of supervisors
does not preclude a finding that the Guard Commander vi ol at ed

Appel l ant’ s Ei ghth Amendnent rights. See, e.g., Barney v.

Pul si pher, 143 F.3d 1299 (10th Cr. 1998); Carrigan v. Del aware,

957 F. Supp. 1376 (D. Del. 1997). In that regard, we note that
if the Guard Commander know ngly had tol erated m streatnent of

Appel lant in the sanme manner by an inmate, he woul d have

vi ol ated Appellant's Ei ghth Amendnent protection against cruel

and unusual punishnment. See Smth v. Chief Executive Oficer,

No. 00 C. V. 2521, 2001 U S. Dist. LEXIS 13887, at *16-17
(S.D.N.Y. Sep. 7, 2001)(citing Farnmer, 511 U S. at 834). Just
as Article 55 does not permt a Guard Commander to know ngly
tol erate abuse of a prisoner by another inmate, Article 55 does
not permt a Guard Commander to inflict the sane abuse on the

i nmat e.

Finally, the Governnment contends that even if Appell ant
suffered cruel and unusual punishnment, the probl em was
adequat el y addressed because the convening authority reduced her
confinenent fromthe 12 nonth period, as required by the

pretrial agreenent, to nine nonths. The record, however, does

10
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not denonstrate that the convening authority’ s action was
undertaken to provide corrective action for the m streatment of
Appel I ant during confinenent. Defense counsel’s request for

cl enency identified seven separate grounds for clenency, only
one of which involved the abusive conditions of her confinenent.
The staff judge advocate’ s recommendati on to the conveni ng
authority discussed various aspects of the defense request for
cl enmency, but contained no reference to the conditions of post-
trial confinement. Under these circunstances, it would be

i nappropriate to conclude that the convening authority took
corrective action to renedy Appellant's m streatnment in post-

trial confinenent.

Wth respect to Issue |, we conclude that Appellant was
subjected to illegal post-trial punishnent in violation of
Article 55. Issue Il -- which asks whether the staff judge

advocate’ s recommendati on shoul d have expressly addressed this

|l egal error — is noot in view of our holding on Issue I.
Because the case in its present posture involves correction

of a legal error rather than the provision of clenency,

corrective action may be taken by the Court of Crim nal Appeals.

The Court of Crimnal Appeals has discretion either to take

corrective action with respect to the Article 55 violation, or

remand the case for such action by a convening authority.

11
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| V. DECI SI ON
The decision of the United States Army Court of Crim nal
Appeal s is affirmed as to findings and set aside as to sentence.
The record is returned to the Judge Advocate General of the Arny
for remand to the Court of Crim nal Appeals for further

proceedi ngs consistent with this opinion.

12
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CRAWFORD, Chi ef Judge (dissenting):

There is a significant difference between puni shnent
inflicted by a prison official, and independent crimnal acts
commtted by one rogue prison guard. Appellant was a victim of
the latter. The offending guard in this case — 1st Cl ass Petty
Oficer (E-6) -- commtted a crimnal act of his own volition,
whi ch the prison’s supervising official, a comm ssioned officer
(0-4), handl ed appropriately. Upon learning of the guard’'s
m sconduct through Appellant’s conplaint, the supervising
official immediately initiated a crimnal investigation, during
which the Crimnal Investigation Command (CID) titled the guard
for indecently assaulting Appellant and at | east several others.
This pronpt and reasonabl e response on the part of the Mjor
Lynch shoul d be the focus of this Court’s analysis, and not the
i ndependent crimnal actions of one rogue prison guard. It is
on these grounds that | respectfully dissent.

“CGenerally, this Court |ooks to federal case |aw
interpreting the Ei ghth Anmendnent to decide clains of an Article

55 violation.” United States v. Smth, 56 MJ. 290, 292

(CAAF 2002)(citing United States v. Avila, 53 MJ. 99, 101

(C.A A F. 2000)). Accordingly, | consider Appellant’s “clains
of an Ei ghth Anendnent violation and Article 55 violation

together.” |d.
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The Suprenme Court has been clear that “[t]he Ei ghth

Amendnent does not outlaw cruel and unusual ‘conditions’; it
outl aws cruel and unusual ‘punishnments.’” Farnmer v. Brennan,
511 U. S. 825, 837 (1994). “’The infliction of punishnment is a
del i berate act intended to chastise or deter.’”” WIson v.

Seiter, 501 U S. 294, 300 (1991)(quoting Duckworth v. Franzen,

780 F.2d 645, 652 (7th Gr. 1985)). Accordingly, “[t]he thread
common to all [Ei ghth Anendnent prison cases] is that
‘puni shnment’ has been deliberately adm nistered for a penal or

di sciplinary purpose.” 1d. (quoting Johnson v. dick, 481 F.2d

1028, 1032 (2d Cir. 1973)).

The record does not in any way suggest that the guard
sexual |y harassed Appellant “for a penal or disciplinary
purpose.” On the contrary, Appellant’s affidavit suggests that
the guard attenpted to mani pul ate Appellant in an effort to
satisfy his own sexual desires. Wile no doubt intolerable, the
guard’s actions were not “punishnment” for Ei ghth Amendnent
pur poses; they were independent crimnal acts. Thus, ny
anal ysis focuses on the responsive actions of the prison’s
supervising official, and not the independent crimnal acts of

one rogue guard.l:|

! Moreover, the ultimate outcone of the CID investigation is not apparent from
the record. There is certainly no indication in the record that the guard
eventual |y received punishment -- either adm nistratively or through a court-
martial -- for his alleged acts. 1In the absence of evidence to this effect,
we cannot assume the veracity of Appellant’s affidavit, and nust accept the
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The question of cruel and unusual punishnment under the
Ei ght h Arendnent “is whether prison officials, acting with
deli berate indifference, exposed a prisoner to a sufficiently

substantial ‘risk of serious damage to his future health.

Farnmer, 511 U.S. at 843 (quoting Helling v. MKinney, 509 U.S.

25, 35 (1993)). Thus, to succeed in an Ei ghth Armendnent claim
a prisoner mnust establish not only the seriousness of the

of fending acts -- by denonstrating exposure to a substanti al

ri sk of serious damage -- but al so the offender’s cul pabl e
mental state of deliberate indifference.? Id. at 835; see also

Hope v. Pel zer, 536 U S. 730, 737-38 (2002) (reiterating that in

eval uating an Ei ghth Amendnent claimcourts nust ascertain
whet her the officials involved acted wth deliberate
indifference); WIlson, 501 U S. at 297 (noting that a prisoner
advanci ng an Ei ghth Anendnent clai mnust at mninmum all ege
deliberate indifference to his serious nedical needs); Estelle
v. Ganble, 429 U S. 97, 104 (1976) (concl uding that deliberate

indi fference to serious nmedi cal needs of prisoners constitutes

possibility that the acts described in the affidavit nmay not have occurred.
For this reason, focusing on the established responsive acts of the super-
vising official, rather than the alleged acts of the guard, is even nore
appropri ate.

2 N'though | enploy the deliberate indifference standard in ny analysis in
accordance with federal precedent, it is worth noting that the standard has
been academically criticized as overly stringent. See, e.g., Mchael Caneron
Fri edman, Special Project: Cruel and Unusual Punishment in the Provision of
Prison Medical Care: Challenging the Deliberate Indifference Standard, 45
Vand. L. Rev. 921 (1992)(arguing that the intent conponent of the deliberate
i ndi fference standard should be elin nated).
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t he unnecessary and wanton infliction of pain proscribed by the
Ei ght h Amendnent) .
An official acts with deliberate indifference only if “the

of ficial knows of and di sregards an excessive risk to inmate

health or safety.” Farnmer, 511 U S. at 837 (enphasis added).
For that reason, “prison officials who actually knew of a
substantial risk to inmate health or safety may be found free

fromliability if they responded reasonably to the risk, even if

the harmultimately was not averted.” |1d. at 844 (enphasis
added). In short, deliberate indifference requires, first,
knowl edge of a serious risk posed to inmate health or safety,
and, second, failure to respond reasonably to that risk.

I n eval uating the reasonabl eness of a response, we bear in
mnd that officials “should be accorded w de-rangi ng deference
in the adoption and execution of policies and practices that in
their judgnent are needed to preserve internal order and
discipline and to maintain institutional security.” Bell v.

Wbl fish, 441 U S. 520, 547 (1979)(citing Jones v. North Carolina

Prisoners’ Labor Union, 433 U S. 119, 128 (1977); Procunier v.

Martinez, 416 U. S. 396, 404-05 (1974); Cruz v. Beto, 405 U. S.

319, 321 (1972)). This is because “nmintaining security and
order and operating the institution in a manageabl e fashion” are

considerations “’peculiarly within the province and professional



United States v. Brennan, No. 02-0801/ AR

expertise of corrections officials’.” 1d. at 540-41 n.23

(quoting Pell v. Procunier, 417 U. S. 817, 827 (1974)).

Appel lant filed a sworn statement with the commander of her
confinement facility, describing the abusive conduct of one
rogue guard. This statenment pronpted himto initiate an
official crimnal investigation, during which the CID
interviewed Appellant, as well as other fenale inmates and
prison guards. These interviews identified both current and
former inmates, as well as a female prison guard, who had been
i ndecently assaul ted and/ or sexually harassed by the rogue
guard. In addition to describing the acts allegedly commtted
by hi m and acknow edgi ng other potential victins, the CID s
initial report requested a nane check on the guard and indicated
that the investigation would continue. |In short, once the
supervising prison official knew of the risk posed by the guard,
he responded reasonably to it, by |aunching a thorough crim nal
investigation closely linked to Appellant and the specific

all egations in her sworn statenent. See Jackson v. Everett, 140

F.3d 1149, 1152-53 (8th Cr. 1998)(finding official’s
investigation of inmate’ s allegations a response sufficiently
reasonabl e to obviate deliberate indifference).

In sum the guard allegedly engaged in independent crim nal
acts that threatened inmate health and safety. Upon | earning of

t hese acts, the supervising prison official responded in a
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manner ainmed to examne and elimnate the threat. dven the
cl ear absence of deliberate indifference on the part of the
supervising official, | respectfully dissent fromthe | ead

opi ni on.
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