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Judge BAKER delivered the opinion of the Court.

Appel lant was tried by a general court-narti al
conposed of a mlitary judge alone. Contrary to his pleas,
Appel I ant was convicted of rape, indecent acts with a child
under the age of 16, and carnal know edge, on divers
occasions in violation of Articles 120 and 134, Uniform
Code of Mlitary Justice [hereinafter UCMI], 10 U . S.C. 88
920, 934 (2000), respectively. Appellant was sentenced to
a di shonor abl e di scharge, eighteen years' confinenent, and
reduction to E-1. The convening authority approved the
sentence as adjudged. The Air Force Court of Crim nal

Appeal s affirnmed the findings and sentence. United States

v. McCollum 56 MJ. 837 (AF. Ct. Crim App. 2002). W

granted review on the follow ng issues:
I

WHETHER THE M LI TARY JUDGE COW TTED PREJUDI Cl AL
ERROR BY REQUI RI NG THE ABSENCE OF APPELLANT

DURI NG THE TESTI MONY OF AN ALLECED VI CTI M (CS)

I N VI CLATI ON OF APPELLANT' S CONSTI TUTI ONAL RI GHT
TO CONFRONT H S ACCUSER, WHEN THERE WAS NO BASI S
TO SUPPCORT SUCH A RULI NG

WHETHER THE M LI TARY JUDGE COW TTED PREJUDI Cl AL
ERROR BY DENYI NG THE DEFENSE' S MOTI ON TO SUPPRESS
AND HOLDI NG THAT CERTAI N STATEMENTS MADE BY
APPELLANT TO HHS WFE DI D NOT FALL WTHI N THE
PRI VI LEGE FOR CONFI DENTI AL MARI TAL
COMVUNI CATI ONS.
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Subsequent to hol ding oral argunent on these issues on
Novenber 6, 2002, we specified the follow ng additional
i ssue:

| S THERE A “DE FACTO CH LD’ EXCEPTI ON TO THE HUSBAND-

W FE PRI VI LEGE UNDER THE M LI TARY RULES OF EVI DENCE

AND, IF SO IS IT APPLI CABLE TO THE PRESENT CASE?

On Issue I, we affirmthe Court of Crimnal Appeals.
The mlitary judge did not violate Appellant’s Sixth
Amendnent right to confront a witness agai nst him by
allowing CS to testify outside of Appellant's presence.
The mlitary judge correctly applied Mlitary Rul e of

Evi dence [hereinafter MR E.] 611(d) consistent with

Maryl and v. Craig, 497 U.S. 836 (1990). In addition, the

mlitary judge properly protected the other aspects of
Appel lant’ s confrontation rights.

On Issue I, we conclude that Appellant’s statenents
were privileged under MR E. 504(b)(1). W also hold that
there is no de facto child exception to MR E
504(c)(2)(A). As such, because MW was not a bi ol ogi cal
child or a legally recognized child or ward of Appellant or
his wife, RM Appellant’s statenents were not adm ssible
under that exception and shoul d have been excluded. The
mlitary judge therefore abused her discretion by admtting

t hose st atenents. Nevert hel ess, for the reasons di scussed
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bel ow, we affirm Appellant’s conviction because any errors
commtted by the mlitary judge were harniess.

| ssue I: Right to Confront Wtnesses

A Fact ual Background

In 1999, Appellant net SK over the Internet.
Eventually, the two began a romantic rel ationship and, at
Appel I ant’ s request, SK and her four children noved from
Connecticut to Seynmour Johnson Air Force Base, North
Carolina, tolive with himin his base housing. Because of
t he nunber of people in the house, SK's 1l-year old
daughter, CS, slept on the couch in the living room One
ni ght, SK awoke, entered the |living room and found
Appel | ant naked, sexually aroused, and poised over CS. SK
testified that “as | approached himeven nore, | saw him
naked and her panties were down and he was ki ssing on her
and | just exploded in an outrage.” Sone days |ater,
during an argunent, Appellant admtted to SK to having
sexual |y assaulted CS on another occasion. SK then called
the police and reported that Appellant had raped CS

Appel I ant was thereafter charged with rape and
i ndecent acts with a child, in violation of Articles 120
and 134. At one point during Appellant’s trial, trial
counsel noved to allow CS, then 12 years old, to testify

froma renote | ocation via two-way cl osed circuit
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tel evision, as authorized by MR E. 611(d). Defense
counsel contested the notion, arguing that trial counsel
had not nmet the requirenments of MR E. 611(d)(3) and Craig.
Def ense counsel al so argued that there was insufficient
evidence to establish that CS would suffer such traunma that
she woul d be unable to testify in Appellant’s presence.
Allowing CSto testify outside of Appellant’s presence,
asserted defense counsel, would therefore violate
Appel lant’ s Si xth Amendnent right to confront a wtness
against him In the alternative, Appellant volunteered to
wi thdraw fromthe courtroomduring CS s testinony, as
permtted by MR E. 611(d)(4), if the mlitary judge found
that the requirements of MR E 611(d)(3) and Crai g had
been net.

During a hearing on the notion, trial counsel called
Ms. Joan Prior, a licensed clinical social worker, as an
expert to testify about the potential harmto CS from
having to testify in Appellant’s presence. M. Prior had
counseled CS 11 or 12 times in weekly sessions. The
mlitary judge accepted Ms. Prior as an expert in the field
of diagnosing and treating children who have been sexually
abused, and allowed her to testify about CS s expected

response to testifying in front of Appellant.
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In her testinmony, Ms. Prior opined that CS would
suffer enotional harmif required to testify in Appellant’s
presence. Testifying in front of Appellant, she stated,
woul d cause CS to “deconpensate” or “function in a nore
di sorganized way . . . . She woul d becone highly agitated,
her anxiety would increase so that her |evel of functioning
woul d change overall. She m ght have a reoccurrence of
ni ght mares, she m ght becone nore w thdrawn.” She added
that it could setback her healing process and reactivate
sonme of the synptons of CS' s Post Traumatic Stress D sorder
(PTSD). Wile noting that testifying in court, by itself,
woul d be harnful to CS, Ms. Prior added that the harm woul d
be “extrenely” aggravated if Appellant were present. Wen
asked about CS' s desire to testify in Appellant’s presence,
Ms. Prior explained that although CS wanted to testify in
front of Appellant, doing so would be, in her opinion,
“detrinmental to her.” Finally, in response to the mlitary
j udge’ s questions about whether CS had expressed any fear
of Appellant, Ms. Prior testified, wthout objection, that
CS had told her that she was afraid Appel |l ant woul d beat
her if she ever told anyone about the abuse.

Based on Ms. Prior’s testinony, the mlitary judge
found that CS “would be traumatized if required to testify

in open court in the presence of the accused.” CS, the
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mlitary judge said, “is unable to testify in open court
because of the presence of the accused because of her fear
t he accused woul d beat her.” This fear, stated the
mlitary judge, causes CS “enotional trauma.” Therefore,
she held that trial counsel had net the requirenents of
MR E 611(d)(3)(A) and Craig. The mlitary judge then
granted the Governnment’s notion to have CS testify froma
renote | ocation by two-way closed circuit television. The
mlitary judge, however, explained that if Appellant chose
to absent hinmself fromthe courtroom CS would have to
testify in the courtroomas required by MR E. 611(d)(4).

When trial counsel called CSto testify, Appellant
informed the mlitary judge that he wanted to wi thdraw from
the courtroom After determ ning that Appellant’s choice
was voluntarily made and that he understood his right to be
present in the courtroomduring the entire trial, the
mlitary judge granted his request to w thdraw and ordered
that CS testify in the courtroom The mlitary judge,
however, ensured that Appellant would be able to viewthe
proceedi ngs via closed circuit television and all owed him
to communi cate with his counsel by tel ephone at all tines
during CS s testinony.

The mlitary judge ultimately convicted Appel |l ant of

raping CS and engaging in indecent acts with her.
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Appel | ant appeal ed his conviction to the Air Force Court of
Crim nal Appeals, arguing that the mlitary judge violated
his Sixth Arendnment right to confront a witness against him
by not allowing himto be present during CS s testinony.
McCollum 56 MJ. at 838. The Court of Crim nal Appeals
affirmed the mlitary judge' s decision, concluding that
there was “anpl e evidence” to establish that the mlitary
judge, “applying the criteria of both MR E. 611(d)(3) and
Craig, properly found that the child was unable to testify
because of her fear of [Alppellant.” Id. at 840. This
conclusion, together with the fact that CS “testified under
oath, and was subjected to cross-exam nation by opposing
counsel, in the presence of the court-martial, and in the

view of [A] ppellant and his counsel,” led the | ower court
to conclude that Appellant had not been denied his right to
confront CS. 1d. at 841.

On appeal before this Court, Appellant maintains that
the mlitary judge applied MR E. 611(d) in such a way as
to deprive himof his Sixth Armendnent right to confront a
W tness against him He argues that CS s fear and her
trauma resulted fromtestifying generally, and not, as the
mlitary judge found, from Appellant’s presence. Appell ant

al so contends that the mlitary judge should have

guestioned CS, or allowed defense counsel to question CS
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before making her MR E. 611(d) ruling. |In addition
Appel lant clains that “the ‘fear’ that the mlitary judge
found existed--that Appellant would beat CS--was
unreasonable.” Finally, Appellant asserts that the
mlitary judge erred when she found that CS would suffer
nore than de minims trauma fromtestifying in his
presence.
B. Si xt h Amendnent Confrontati on Case Law

The Confrontation O ause of the Sixth Amendnent
guarantees that “[i]n all prosecutions, the accused shal
enjoy the right . . . to be confronted with the w tnesses
against him” The Suprene Court has explained that this
ri ght contains several protections:

[ T] he right guaranteed by the Confrontation

Cl ause includes not only a “personal

exam nation,” but also “(1) insures that the

witness will give his statenents under oath -

thus inpressing himw th the seriousness of the

matter and guardi ng against the lie by the

possibility of a penalty for perjury; (2) forces

the witness to submt to cross-exam nation, the

‘greatest |egal engine ever invented for

di scovery of the truth’; [and] (3) permts the

jury that is to decide the defendant’s fate to

observe the deneanor of the witness in making his

statenent, thus aiding the jury in assessing his

credibility.

Craig, 497 U S. at 845-46 (quoting California v. Geen, 399

U S. 149, 158 (1970)). Although each of these protections

serves to “ensure the reliability of the evidence against a
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crimnal defendant,” the Court has stressed that an
accused’'s right to physical, face-to-face confrontation
Wi th witnesses against himforns the core of the

Confrontation Clause. See id. at 844-50; Coy v. |lowa, 487

U S 1012, 1016 (1988)(noting that although there is “sone
room for doubt” about whether the clause protects against
the adm ssion of out-of-court statements or restricts the
scope of cross-exam nation, the Court has “never doubted .
that the Confrontation Cl ause guarantees the defendant

a face-to-face neeting with witnesses appearing before the
trier of fact.”).

Despite the Confrontation C ause’ s enphasis on
physi cal, face-to-face confrontation, it is not an absolute
right. Craig, 497 U S. at 844-50. The Suprene Court in
Crai g provided the foll ow ng guidance for anal yzing
exceptions to physical confrontation:

That the face-to-face confrontation requirenent

is not absolute does not, of course, nmean that it

may be easily dispensed with. As we suggested in

Coy, our precedents confirmthat a defendant’s

right to confront accusatory w tnesses may be

sati sfied absent physical, face-to-face

confrontation at trial only where denial of such

confrontation is necessary to further an

i nportant public policy and only where the

reliability of the testinony is otherw se

assured.

Id. at 850 (citations omtted). Therefore, Craig stands

for the proposition that a witness may testify out of an

10
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accused’'s presence only where the trial court finds (1)
that there is an inportant public interest that will be
served by denyi ng physical confrontation, (2) that such
denial is necessary to further that interest, and (3) that
other nmeasures wll ensure the reliability of the

testi nony.

In Craig, the Court determ ned that society has an
inportant public interest in “the physical and
psychol ogi cal well-being of a mnor victim” 1d. at 852.
Hence, it held, “if the State nmakes an adequate show ng of
necessity, the state interest in protecting child w tnesses
fromthe trauma of testifying in a child abuse case is
sufficiently inportant to justify the use of a special
procedure that permits a child witness in such cases to
testify at trial against a defendant in the absence of
face-to-face confrontation with the defendant.” 1d. at
855.

The Court al so explained the essential aspects of a
finding of necessity in cases where the physical or
psychol ogi cal well being of a child witness is at stake.
The showi ng of necessity, determ ned the Court, nust not be
a generalized one. The trial judge nust make a case-
specific finding that testinony outside the presence of the

accused is “necessary to protect the welfare of the

11



United States v. MCCOLLUM No. 02-0474/ AF

particular child who seeks to testify.” 1d. Moreover,
deni al of face-to-face confrontation is only necessary to
protect a child witness fromtrauma where “it is the
presence of the defendant that causes the trauma.” [|d. at
856. Finally, before a court denies an accused the right
to confront a wtness face-to-face, “the trial court nust
find that the enotional distress suffered by the child

wi tness in the presence of the defendant is nore than de
mnims, i.e., nore than ‘nmere nervousness or excitenment or

sonme reluctance to testify. Id. (quoting WIldernuth v.

State, 530 A 2d 275, 289 (M. 1987)). \While the Court
declined to establish a mninmm]|level of distress necessary
for a child witness to testify outside of the accused's
presence, it upheld a Maryland | aw all owi ng such a
procedure where a judge finds that the child will suffer
“’serious enotional distress such that the child cannot
reasonably comunicate[.]’” 1d. at 856 (quoting Ml. Code
Ann. Cts. & Jud. Proc. § 9-102 (1989)).

I n our nost recent application of Craig, we echoed
these requirenents when we upheld a mlitary judge’s
decision to let two child witnesses testify behind a screen
because they were unable to testify in the accused s

presence. See United States v. Anderson, 51 MJ. 145, 150

(C.A A F. 1999).

12
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C MRE 611(d)

In response to Craig and subsequent to this Court’s

decision in Anderson, MR E. 611 was anended in 1999 to

i ncl ude subsection (d). Executive O der No.

13, 140, 64

Fed. Reg. 55, 115 (Cct. 12, 1999). As aresult, this is

our first occasion to consider the anended rul e. MR E

611(d) is simlar to 18 U.S.C. 8§ 3509(b)(1) (2000), a

federal provision enacted in the wake of Craig, which

authorizes a child to testify via two-way closed circuit

tel evi sion when certain conditions are net.

See United

States v. Daulton, 45 MJ. 212, 218 (C. A A F. 1996); United

States v. Moses, 137 F.3d 894, 897-98 (6th Cr. 1998);

United States v. Garcia, 7 F.3d 885, 887-88 (9th G

1993) .
MR E. 611(d)(3), like § 3905(b)(1)(B),

remote |ive testinony

aut hori zes

where the mlitary judge nmakes a finding on the
record that a child is unable to testify in open
court in the presence of the accused, for any of

the foll owi ng reasons:

(A) The child is unable to testify because of

f ear;

(B) There is substantial Iikelihood, established
by expert testinony, that the child would
suffer enotional trauma fromtestifying;

(© The child suffers froma nental or other

infirmty; or

(D) Conduct by an accused or defense counsel
causes the[ ]Jchild to be unable to conti nue

testifying.

13
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However, MR E. 611(d) does not allow the use of renote
live testinmony where the accused voluntarily withdraws from
the courtroomduring the child s testinony, as the mlitary
judge correctly concluded in this case. See MR E.

611(d) (4).

Appel I ant argues that MR E. 611(d)(3) “differs in key
respects” fromthe statute upheld in Craig. He asserts
that the rule can only pass “constitutional nuster” if we
read certain | anguage into it, as the Suprenme Court did to
the Maryl and statute in Craig, and as the 9th Crcuit did
to 8 3509 in Garcia. Specifically, Appellant asserts that
MR E 611(d)(3) is constitutional as applied only if (1)
the mlitary judge finds that the child wwtness will suffer
such trauma that he or she will be unable to testify; and
(2) the potential trauma or fear causing trauma is the
result of an accused’s presence.

MR E 611(d) was adopted to “give substantive
guidance to mlitary judges regarding the use of
al ternative exam nation nethods for child victins and
witnesses in light of the U S. Suprene Court’s decision in

Maryland v. Craig, 497 U. S. 836 (1990) and the change in

Federal law in 18 U S.C. section 3509.” WManual for Courts-

Martial, United States (2002 ed.) [hereinafter MCM,

14
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Analysis of the Mlitary Rules of Evidence A22-48
[ hereinafter Drafter's Analysis]. Prior to the addition of
MR E 611(d), it was unclear whether 8 3509 applied to

courts-martial. See Daulton, 45 MJ. at 218-19 ; United

States v. Longstreath, 45 MJ. 366, 372 (C. A A F. 1996).

It therefore follows that we should interpret MR E 611(d)
consistently with Craig.

MR E. 611(d)(3) authorizes the use of renote |ive
testimony where “the mlitary judge nmakes a finding on the

record that a child is unable to testify in open court in

the presence of the accused[.]” (Enphasis added.) Apparent

in this language is Craig’'s requirenent that the inability
to reasonably testify result fromthe presence of the
accused and not the overall court experience. Moreover, we
interpret this [anguage, in light of Craig, as limting the
use of renote live testinony to situations where the
mlitary judge makes a finding that the child w tness would
suffer nmore than de mnims enotional distress from
testifying in the accused’ s presence, whether brought on by

i

fear or sone formof trauna. I n other words, under MR E
611(d) (3), such distress nust be sufficiently serious that

it would prevent the child fromreasonably testifying.

! W do not address Mlitary Rule Evidence 611(d)(3)(C) or (D)
[hereinafter MR E.] as they are inapplicable in the present case.

15
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Whet her such a standard is required as a matter of
constitutional lawis an issue the Court did not address in
Craig. It is sufficient for our purposes in this case to
note that the standard established in MR E. 611(d)(3) is
simlar to that upheld in Craig.

Qur conclusion that MR E. 611(d)(3) nust be
interpreted in light of Craig is consistent with the manner
in which federal circuits have interpreted the parallel
| anguage of 8 3509 to include the necessity requirenents of

Craig. See Mdses, 137 F.3d at 898; United States v. Rouse,

111 F. 3d 561, 568-69 (8th Cir. 1997); Garcia, 7 F.3d at
888. In Garcia, for exanple, the Ninth Grcuit Court of
Appeal s addressed the constitutionality of 8§ 3509(b)(1)(B)
Id. at 888. The defendant in Garcia argued that the

provi sion nmust either inplicitly incorporate the

requi rements inposed by Craig or be unconstitutional in
application. 1d. The Ninth Crcuit agreed. Looking at
the statute, it concluded that Congress intended the

provision to codify the requirenents of Craig. 1d. It

interpreted the phrase “the child is unable to testify in
open court in the presence of the defendant” as requiring
trial judges to find that the child is unable to testify

“due to the presence of the defendant.” |1d. Moreover, the

16
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court held that Congress intended the sane phrase to
require nore than a finding of de mnims trauma. |1d.
Finally, the court concluded that the degree of trauma
necessary to find that a child was unable to testify, and

t hus i nvoke 8 3509(b)(1), was akin to that upheld “in Craig

which required that the child s enotional distress be such
t hat he ‘cannot reasonably communicate.’” 1d.

Bef ore authorizing the use of renote live testinony in
this case, the mlitary judge |ooked to both MR E. 611(d)

and Craig and stated on the record:

Mlitary Rule of Evidence 611(d) states, in
pertinent part: “Renote live testinmony will be
used only where the mlitary judge nmakes a
finding on the record that a child is unable to
testify in open court in the presence of the
accused, for any of the follow ng reasons: (A)
the child is unable to testify because of fear.”

Maryland v. Craig, 497 U S. 836 (1990),

in pertinent part held that prior to allow ng
out-of-court testinmony[,] in order to neet the
accused’'s constitutional right to confront
W tnesses against him a trial court nust find
the witness would suffer enotional trauma if
forced to testify in the conventional nmanner; the
trauma woul d be caused by the presence of the
accused and not by the formal courtroom setting;
and the trauma nust be nore than de mnims

Conbi ni ng the requirenents of Maryl and v.
Craig wth MR E. 611(d), the questions which
must be answered affirnmatively before this
[c]ourt can authorize the renote |ive testinony
of [CS] are as follows: Does the case involve the
abuse of a child? Is the witness a child w tness
or achild victin? 1Is the child unable to
testify in open court because of the presence of

17
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t he accused, and because of her fear of the

accused whi ch causes her enotional trauma as

shown by expert testinony?
By conbining the requirements of Craig and MR E
611(d)(3), the mlitary judge derived the appropriate |egal
standard for a proper finding of necessity. She determ ned
that prior to authorizing renote live testinony, a mlitary
judge must find that the witness would be unable to testify
because of the accused’s presence. She also concl uded that
the fear or trauma caused by the presence of the accused
must be nore than de mnims. Wile the mlitary judge
appears to have concluded that both fear and trauma were
required for a finding of necessity, the Suprene Court’s
l anguage in Craig is sufficient to uphold the
constitutionality of both MR E. 611(d)(3) (A and (B)
i ndependent of each other. Federal circuit courts
addressing the constitutionality of 8 3509(b)(1)(B)(i) and
(i1) have reached the sane conclusion. See Mses, 137 F.3d
at 898 (explaining that 8 3509(b)(1)(B)(i) “requires a
case-specific finding that a child witness would suffer
substantial fear or trauma and be unable to testify or
comuni cat e reasonably because of the physical presence of

t he defendant.”) (enphasis added); United States v. Farl ey,

992 F.2d 1122, 1125 (10th G r. 1993)(affirmng the use of

renote |ive testinony under both 8§ 3509(b)(1)(B)(i) and

18
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(ii)). The mlitary judge therefore applied the
appropriate constitutional and statutory requirenents in
maki ng her finding of necessity.
D. The Mlitary Judge’s Finding of Necessity

While we agree with Appellant that MR E 611(d)(3)
must be applied in a manner consistent with Craig, we
di sagree that the mlitary judge failed to do so in this
case. A mlitary judge's finding of necessity is a
question of fact that will not be reversed on appeal unless
such finding is “clearly erroneous or unsupported by the

record.” Longstreath, 45 MJ. at 373. A mlitary judge's

application of MR E. 611(d) and Craig is a question of |aw
that we review de novo. Daulton, 45 MJ. at 219; United

States v. Sullivan, 42 MJ. 360, 363 (C. A A F. 1995).

Appel l ant argues that the mlitary judge incorrectly
applied MR E. 611(d)(3) in light of Craig because she
found that CS would suffer fear and trauma fromtestifying
in Appellant’s presence, when it was clear fromMs. Prior’s
testinmony that CS would suffer fear and trauma from
testifying irrespective of Appellant's presence. Wile it
is true that Craig requires the finding of necessity to be
based on trauma resulting fromthe accused s presence, see
Craig, 497 U S at 856 (“Denial of face-to-face

confrontation is not needed to further the state interest

19
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in protecting the child witness fromtrauma unless it is
the presence of the defendant that causes the traunma.”),
Craig did not require that a child s trauma derive solely
fromthe presence of the accused. Rather, it sinply

prohi bited judges from considering trauma resulting from
sources other than the accused in making a finding of
necessity. Wiere the finding relates to fear, we read
Craig and MR E. 611(d)(3) as inposing a simlar
restriction on a mlitary judge's finding of necessity.
Thus, so long as the finding is based on the fear or traum
caused by the accused’ s presence alone, it is irrelevant
whet her the child witness would al so suffer sone fear or
trauma fromtestifying generally. A contrary reading would
underm ne the very interest the Court sought to protect in
Craig.

In the present case, it is clear that CS was afraid of
both testifying in open court and testifying in front of
Appel lant. M. Prior testified that it would be
“stressful” for CSto testify in the courtroom even if the
accused were not present. However, when asked whether the
harm woul d be aggravated if Appellant were present, she
stated “extrenely so.” Moreover, Ms. Prior stated that CS
was afraid that Appellant would beat her if she told anyone

about the abuse. 1In addition, the mlitary judge asked Ms.

20
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Prior a series of questions to clarify the sources of the
potential trauma to CS and to ensure that the trauma woul d
be the product of Appellant's presence. Under these
circunstances, there was sufficient evidence for the
mlitary judge to conclude that the fear or trauma, brought
on by CS s fear of Appellant alone, would have prevented CS
fromreasonably testifying.

Appel l ant al so argues that the mlitary judge erred by
not questioning CS prior to making her ruling. W
di sagree. The Sixth Amendnment does not require a mlitary
judge, as a matter of course, to interview or observe a
child witness prior to allowing the child to testify
out side of an accused’'s presence. |In Craig, the Suprene
Court stated:

Al t hough we think such evidentiary requirenents

could strengthen the grounds for use of

protective neasures, we decline to establish, as

a matter of federal constitutional |aw, any such

categorical evidentiary prerequisites for the use

of the one-way television procedure. The trial

court in this case, for exanple, could well have

found, on the basis of the expert testinony

before it, that testinony by the child w tnesses

in the courtroomin the defendant’s presence

“Wll result in [each] child suffering serious

enotional distress such that the child cannot
reasonably comunicate[.]”

497 U. S. at 860 (quoting Md. Code Ann. Cts. & Jud. Proc. 8

9-102(a)(1)(ii)(1989)) (enphasis added).
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Nei t her do we conclude that MR E. 611(d) require a
mlitary judge to interview a child witness before ruling
on a notion for renote live testinony. The |anguage of
MR E. 611(d) requires a “finding on the record,” wthout
any specific evidentiary prerequisites. Wile it may be
appropriate, and even necessary, in sone circunstances for
a mlitary judge to question or observe a child w tness
before ruling that he or she may testify outside of an
accused’'s presence, such action is not required per se.

Rat her, a proper finding may be based on unrebutted expert
testinmony alone, if such testinony provides the mlitary
judge with sufficient information.

In this case, Ms. Prior provided the mlitary judge
with sufficient expert-opinion evidence to make a finding
as to whether CS would suffer trauma and be unable to
testify in Appellant’s presence. Appellant does not
di spute before this Court that Ms. Prior was an expert in
the field of diagnosing and treating child sexual abuse
victims. M. Prior was well acquainted with CS, having net
with her 11 or 12 tinmes. She had al so observed changes in
CS s behavior during the trial. Upon this basis, M. Prior
was able to conclude that CS was afraid of Appellant and
woul d be traumatized if forced to testify in front of him

Mor eover, both parties and the mlitary judge had the
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opportunity to extensively probe the basis of Ms. Prior’s
conclusions. Under these circunstances, the mlitary judge
was not required to question CS or observe her before
ruling on the Governnent’s notion

Appel | ant next maintains that “the ‘fear’ that the
mlitary judge found existed--that Appellant would beat CS-
-was unreasonable,” as there was no i medi ate danger to CS
fromtestifying in Appellant’s presence. Appellant’s
argunent, however, msconstrues MR E. 611(d)(3)(A). That
provi sion does not require a finding that a child fear
immnent harmfromthe accused. Nor does the rule require
that the fear be reasonable. It provides that the fear of
t he accused be of such a nature that it prevents the child
frombeing able to testify in the accused’ s presence. M.
Prior testified, w thout objection, that CS was afraid
Appel I ant woul d beat her if she told anyone about the abuse
and that that fear would interfere with CS's ability to
reasonably testify.

In his final argunent, Appellant asks us to find that
the mlitary judge's finding of trauma was erroneous in two
respects. Appellant contends that her finding that CS
woul d be “traumatized” is insufficient to determ ne whether
the level of trauna was nore than de mnims as required by

Craig. Second, Appellant inplies that the facts do not
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support a conclusion that the trauna to CS would be nore
than de mnims. Again, we disagree with Appellant.

As to Appellant’s first concern, we agree with the
| oner court that in nmaking her findings, the mlitary judge
clearly took into account the requirenent that the trauma
be nore than de mnims. She, therefore, nmade her findings
using the correct standard of necessity. W concl ude that
by using the word “traumati zed,” the mlitary judge found
nore than de mnims trauna.

As to Appellant’s factual argument, we concl ude t hat
there was an adequate factual basis for the mlitary judge
to conclude that CS would suffer nore than de mnims
trauma if conpelled to testify in Appellant’s presence.

Ms. Prior stated that if CS testified, CS would
“deconpensate,” her PTSD synptons might recur, and she

m ght regress in her treatnment. She went on to add that
the traunma woul d be “extrenely” exacerbated if CS testified
in Appellant’s presence. Moreover, Ms. Prior testified
that CS was afraid Appellant woul d beat her. Taken
together, this testinony provides a sufficient basis for
the mlitary judge to conclude that CS would suffer trauna
that woul d prevent her fromreasonably testifying in

Appel l ant’ s presence, and that this trauma woul d be nore
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than de minims. As aresult, the mlitary judge' s finding
of fact was not clearly erroneous.EI
We therefore conclude that the mlitary judge properly
interpreted and applied MR E. 611(d) and Craig in nmaking
her finding of necessity. W hold that the mlitary judge
did not clearly err in finding that CS woul d have been
unable to testify in Appellant’s presence under MR E
611(d)(3)(A) because of CS s fear of Appellant. Further,
we note that although the mlitary judge did not expressly
rely on MR E. 611(d)(3)(B), her findings support a
conclusion that CS would have been unable to testify in
Appel l ant’ s presence due to the trauna caused by his
presence. Finally, the procedure inplenented by the
mlitary judge properly protected other aspects of
Appel lant’s right to confrontation. The mlitary judge
ensured that Appellant was able to conmunicate with his
counsel at all times during CS s testinony. The mlitary
judge also required CSto testify in court, under oath, and

in the presence of the fact-finder. |In addition,

Appel l ant’ s counsel was able to cross-exam ne CS. These

2 That CS wanted to testify in Appellant’s presence does not, by itself,
establish that CS woul d have been able to reasonably testify in

Appel lant’s presence. On the facts of this case, the mlitary judge
was free, despite CS's desire, to defer to Ms. Prior’s conclusion that
CS woul d be harned by testifying in front of Appellant in making her
determ nation that CS would be unable to reasonably testify. W cannot
say this finding is clearly erroneous.
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protections were sufficient to ensure the reliability of
CS s testinony despite Appellant’s absence. W therefore
hold that the mlitary judge did not violate Appellant’s
Si xt h Amendnent right to confront a witness agai nst him by
allowing CS to testify outside of Appellant’s presence.

| ssue I'l: Marital Comruni cations Privil ege

A Fact ual Background

Appellant married RMin Septenber 1991. 1In 1996, RMs
sister, MN cane to stay with the couple for one nonth
during the sutmmer. MWwas 14 years old at the tine of the
visit and was described by her nmother as “mldly nentally
retarded.” Because of MAN's condition, RM saw to many of
her sister’s needs.

One norning, between 2:00 and 3:00 a.m, RMentered
the living roomand found Appel |l ant and MW wat chi ng
television. Appellant was Iying on the couch in his
underwear, and MWwas |ying on the floor in her nightgown.
The ni ghtgown was “up above her waist,” exposing her
panti es, and MV was rubbing her stomach. The scene
di sturbed RM but she eventually went back into her room
and went to sleep. Later that norning, RM asked MV whet her
anyt hi ng had happened earlier with Appellant. After sone
hesitation, MN becane enotional and began to cry. RM

confronted Appellant in the bathroom asking hi mwhether he
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had had sex with MNVearlier that day. Wen he initially
deni ed having sex with her, RMasked him “[Why would she
[(MN] say that it happened[?]” Eventually, Appellant
admtted to having had sex with MN saying, “Yeah, okay.”
RM and Appel | ant had several nore confrontations about
the event. No other people were present during the
di scussions. During one of these conversations, RM
expressed her fear that MV m ght be pregnant. In response,
Appel lant told her that he did not ejaculate during the
sexual encounter with MW Qut of fear that MW m ght be
pregnant, RMtook MNWto a clinic for a pregnancy test.
Sonetinme thereafter, Appellant went to Saudi Arabia
for several nonths on tenporary duty. \Wen Appell ant
returned honme, the couple again discussed the incident with
MN RMtestified that during one of these conversations,
Appel lant said that he “was trying to get his |ife together
and trying to live right, and live better than he had been
in the past. He had started reading the Bible a lot[.]”
She further stated, “I just renenber us having a
conversation about himjust trying to start over and you
know take responsibility [for] the things he did in the
past, and he nmentioned telling ny famly about what
happened and telling his, and you know, just taking

responsibility for it.” She also added that he
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specifically wanted to tell his nother what had happened.
In response, RMtold Appellant that she did not want himto
tell her famly.

Def ense counsel noved to suppress all of Appellant’s
statenents nmade to RM on the ground that they were
privileged marital comrunications. The Government opposed
the notion, arguing that because RM “stood in |oco parentis
to [MN at the tine of the relevant events, . . . the
exception to the marital privilege found in [MR E. ]
504(c)(2) (A) should apply.” 1In addition, the Governnent
argued that the statenents are adm ssi bl e because they were
intended to be disclosed to third parties and were
therefore not privileged.

The mlitary judge declined to extend the exception
contained in MR E. 504(c)(2)(A) to this case, concluding
that the exception was neant to apply narrowy. The
mlitary judge also held that Appellant’s statenent, *“Yeah,
okay,” fell within the privilege and shoul d be excl uded.
However, she determ ned that the other two statenents were
adm ssible. Wth regard to Appellant’s statenent that he
did not ejaculate, the mlitary judge determ ned that the
defense had “failed to establish that this communication
was ‘privileged as defined in MR E. 504(b)(2).” Rather

the mlitary judge found that Appellant and his wife
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intended to disclose the information to nmedical authorities
to help them determ ne whether MV was pregnant. Finally,
as to Appellant’s statenents made upon his return from
Saudi Arabia, the mlitary judge found that those
statenments were not intended to be confidential because
Appel l ant intended to tell his nother and RMs fam |y about
his conduct with MW She therefore granted the defense
notion to suppress as to the first statenent, but denied
the notion as to the second and third statenents.

Appel l ant was ultimtely convicted of raping MN He
appeal ed his conviction to the Air Force Court of Crim nal
Appeal s, arguing, anong other things, that the mlitary
j udge shoul d have excluded all three statenents pursuant to

the marital communi cations privilege. See MCollum 56

MJ. at 841. He mamintained that he never intended to
di scl ose any of the statenents to third parties, nor did he
give his wife perm ssion to disclose the statements. 1d.
at 842.

The lower court affirmed the mlitary judge’s
decision. The court held that because there was “sone
evi dence” supporting the view that Appellant intended his
stat enent about his not having ejaculated to be

communi cated to nedical authorities, the mlitary judge did

not abuse her discretion by admtting it. 1d. at 843.
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Because the statement was subject to contrasting
interpretations, the court determned that the “mlitary

j udge obviously concluded that [A]ppellant did not neet his
burden of proving the existence of the privilege.” 1Id.
Regardi ng Appellant’s statenents nade to his wife after his
return from Saudi Arabia, the court determ ned that

al t hough Appel | ant never actually disclosed the information
to the famlies, he gave his wfe consent to disclose the
information and thus waived the privilege under MR E.
510(a). 1d.

Appel | ant appeal ed his conviction to this Court,
arguing that his statenents to his wfe were intended to be
confidential marital communications and shoul d have been
excluded by the mlitary judge under MR E. 504(b)(1).
During oral argunment before this Court, the issue of
whet her Appellant’s statenents were adm ssi bl e under the
exception contained in MR E. 504(c)(2)(A) again arose.
Because this Court viewed that exception as potentially
relevant in this context, it ordered supplenental briefs
and additional oral argunent on the applicability of MR E.
504(c)(2) (A to this case.

Whether the mlitary judge erred by admtting
Appellant’s two statenents to his wife therefore depends on

(1) whether Appellant’s statenents were privil eged under
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MR E. 504(b)(1); and (2) if so, whether the exception
contained in MR E. 504(c)(2)(A) applies, making the
statenents adm ssi bl e nonethel ess. W address both issues

in turn.

B. MR E. 504

(1) Discussion

A mlitary judge' s decision to admt or exclude
evidence is reviewed for an abuse of discretion. United

States v. MEl haney, 54 MJ. 120, 132 (C A A F. 2000); see

United States v. Westnorel and, 312 F.3d 302, 306 (7th Gr

2002) (“We review the trial court's resolution of a marital
privilege issue for an abuse of discretion.”). Wether a
communi cation is privileged is a m xed question of fact and

| aw. MEl haney, 54 MJ. at 131 (citing United States v.

Napol eon, 46 MJ. 279, 284 (C. A A F. 1997)). W review a

| oner court’s |egal conclusions de novo, but we give a

| ower court’s factual findings nore deference, and wll not
reverse such findings unless they are clearly erroneous.

United States v. Ayala, 43 MJ. 296, 298 (C A A F. 1995).

Courts have long held, either as a matter of statutory
or common | aw, that confidential comunications between a
husband and wi fe made during a valid marriage are

privileged and cannot be used as evidence in court, absent
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wai ver. See, e.g., WIlfe v. United States, 291 U S. 7, 15

(1934)(citing early cases recognizing a narital
comuni cations privilege); 8 John Henry Wgnore, Evidence

in Trials at Common Law 8§ 2333 (John T. MNaughton rev.

1961) (di scussing the history and devel opnment of the marital
communi cations privilege). In mlitary law, the marital
comuni cations privilege is contained in MR E. 504(b)(1).
The provision provides in relevant part:

A person has a privilege during and after the

marital relationship to refuse to disclose, and

to prevent another from disclosing, any

confidential comrunication nade to the spouse of

t he person while they were husband and wi fe and

not separated as provided by | aw.

The burden of establishing that a marital

communi cation is privileged under MR E. 504(b)(1) is on

the party asserting the privilege. United States v.

McCarty, 45 MJ. 334, 336 (C A AF. 1996); see 1

Chri stopher B. Mieller & Laird C. Kirkpatrick, Federal
Evi dence 8 32, at 172-73 (1994)(noting that the party
bearing the burden of proof on privilege issues is the
party seeking to exclude evidence). The party asserting
the privilege nust establish its applicability by a

preponderance of the evidence. See United States v.

Si ngl eton, 260 F.3d 1295, 1301 (11th G r. 2001)(requiring a

def endant asserting the marital privilege to prove by a
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preponderance of the evidence that she and her husband were
not permanently separated at the tinme of the allegedly
protected comunication); 1 Mieller & Kirkpatrick, supra, 8
32, at 174 (noting that the preponderance standard applies
to prelimnary questions such as the application of
privileges). The sane standard applies to MR E
504(b)(1). See Rule for Courts-Martial 905(c)(1).

I n McEl haney, we sunmarized the requisite el ements of
a privileged comuni cation under MR E. 504(b)(1): (1)
there nust be a communi cation; (2) the communication mnust
have been intended to be confidential; and (3) it must have
been nmade “between married persons not separated at the
time of the comunication.” 54 MJ. at 131. In
Appel l ant’ s case, the parties agree that Appellant’s
statenents were comuni cations made to his wife while they
were legally married and not separated. The issue,
therefore, is whether the two statenments in question were
intended to be confidential.

MR E. 504(b)(2) defines a confidential comrunication
in the follow ng terns:

A communi cation is “confidential” if nade

privately by any person to the spouse of the

person and is not intended to be disclosed to

third persons other than those reasonably
necessary for transm ssion of the comrunicati on.
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In United States v. Peterson, 48 MJ. 81, 82 (C A A F.

1998), we stated that a communication is confidential if
there is (1) “physical privacy between the individuals,”
and (2) “an intent to maintain secrecy.” Neither party in
this case disputes that the conmunications between
Appel l ant and RM were private and that no third party was
present when Appel |l ant made them The parties, however,
di sagree about whet her Appellant intended the
conmuni cations to be secret.

From an evidentiary standpoint, proving that a party
i ntended a comuni cation to be confidential can be
difficult. Such exchanges are often entirely oral, and the
nature of confidential communications is such that there
are rarely third parties or other evidence to attest to the
facts. This difficulty is heightened in the nmarital
context, where, because of the spousal relationship, there
are rarely “express injunctions of secrecy,” and the only
evi dence of intent may be the statenent itself. 8 Wgnore,
supra, § 2336, at 648. NMoreover, in marriage, iterative
processes of thought are shared, and not just concl usions
and actions. For these reasons, the Supreme Court |ong ago

hel d that “marital comunications are presunptively
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confidential.”EI Blau v. United States, 340 U.S. 332, 333

(1951); see Pereira v. United States, 347 U. S. 1, 6 (1954);

Wlfe, 291 U S at 14 ; United States v. Byrd, 750 F.2d

585, 590 (7th Cir. 1984); In re Gand Jury Investigation

603 F.2d 786, 788 (9th G r. 1979); Caplan v. Fell heiner,

162 F.R D. 490, 491 (E.D. Penn. 1995); 1 Charles T.

McCor mi ck, McCorm ck on Evidence 8 80, at 330 (5th ed.

1990); 8 Wgnore, supra, 8 2336, at 648-56. Therefore,

s Al though the MR E.s do not expressly address a presunption of

confidentiality, it has been integral to the marital communications
privilege since the early part of the twentieth century. Moreover, it
is clear that MR E. 504(b) is rooted in the common law marita
conmuni cations privilege. The analysis of MR E. 504(b) indicates that
the present rule is based on the rule contained in paragraph 151(b)(2)
of the Manual for Courts-Martial, United States, 1969 (Revised ed.).
See Manual for Courts-Martial, United States (2002 ed.) [hereinafter
MCM, Analysis of the Mlitary Rules of Evidence A22-40. The anal ysis
of the 1969 rule, and the legal and |l egislative analysis of its 1951
predecessor, cite common | aw cases and comentators to explain the
rule, indicating that the mlitary rule is derived from conmon | aw.
See Dep't of the Arny, Panphlet 27-2, Analysis of Contents, Manual for
Courts-Martial, United States 1969 (Revised ed.) para. 151(b)(2), at
27-37 (1970)(citing Lutwak v. United States, 344 U S. 604 (1953); Wlfe
v. United States, 291 U.S. 7 (1934); and 8 John Henry Wgnore, Evidence
in Trials at Cormon Law 8§ 2298, 2310-11, 2317(1), 2322, 2328(1) (John
T. McNaughton rev. 1961)); Legal and Legislative Basis, Mnual for
Courts-Martial, United States 1951 para. 151(b)(2), at 239 (1951
ed.)(citing 8 Wgnore, supra, 88 2335, 2338(4)(1940 ed.) to clarify the
application of the martial communications privil ege and explain severa
exceptions to the privilege).

The conclusion that there is a presunption of confidentiality is
al so consistent with MR E. 101(b), which instructs military courts,

"if not otherwi se prescribed in [the] Manual . . . , and insofar as
practicable and not inconsistent with or contrary to the code or [the]
Manual ," to apply “the rules of evidence generally recognized in the

trial of crimnal cases in the United States district courts[.]” The
M R E.s do not address the application of presunptions generally, nor
does MR E. 504(b) preclude the application of a presunption of
confidentiality specifically. Nor is such a presunption “inconsistent
with or contrary to" the UCM] or the MCM As such, we | ook to the
rul es of evidence that are generally recognized in the federal courts.
As noted in the text, the federal courts that have addressed the issue
have uniformy presuned marital conmunications to be confidential
Accordingly, we apply the sane rule in this case.
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once the party asserting the marital communi cations
privilege establishes the existence of a private

comuni cati on between spouses who are not separated, the
burden of production shifts to the opposing party to
overcone the presunption of confidentiality. See Blau, 340
U S at 333-34 (holding that a statenent was protected by
the marital privilege where the Governnment failed to
overcone the presunption of confidentiality); see also In

re Gand Jury Investigation, 603 F.2d at 688 (noting that

because marital conmunications are presunptively
confidential, it is “necessary for the party seeking to
avoid the privilege to overcone the presunption”)(citing
Blau, 340 U.S. at 333); Caplan, 162 F.R D. at 491
(explaining that since “all comrunications made during a
valid marriage are presuned to be confidential . . . the
opposi ng party has the obligation of overcomng this
presunption.”).

Even though marital conmunications are presuned to be
confidential, several factors are relevant in determning
whet her that presunption has been overcone. For instance,
the nature of the circunstances nay suggest that the
speaker did not intend the statenent to be confidential.
Wilfe, 291 U S at 14 (“[Wherever a comunication, because

of its nature or the circunstances under which it was nade,
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was obviously not intended to be confidential it is not a
privileged communi cation.”). A communication, for exanple,
is generally not intended to be confidential if it is made
in the presence of a third party. 1d. The substance of
the comruni cation may al so be indicative of whether the
party intended a statenment to be confidential. See Bl au,
340 U. S. at 333 (acknow edging that a statenent was |ikely
intended to be confidential where a couple risked bei ng put
injail for contenpt of court for their actions). Because
di stingui shing between intent and a nere wi sh or desire is
often difficult, the existence or nonexistence of an
expressed tineline or particular plan for disclosure may
al so reveal whether a party intends to disclose
information. This is particularly true if disclosure is
said to be immnent. Finally, whether the statenent is
actually shared with a third party bears on whether the
speaker intended the information to be confidential.

(2) Appellant’s Statenents Regarding Ejacul ation

In the present case, the Court of Crim nal Appeals
upheld the mlitary judge’' s adm ssion of Appellant’s
statenent regarding ejaculation. In doing so, it
ultimately deferred to the mlitary judge s concl usion that
Appel l ant had failed to neet his burden of proving that he

i ntended the statenment to be confidential. However, this
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conclusion ignores the general rule that marital

comuni cations are presuned to be confidential. Because
Appel I ant had established that the statenent was a private
comuni cation nade to his wife while they were nmarried, and
not separated, it was left to the Governnent to rebut the
presunption of confidentiality. Insofar as the mlitary

j udge and | ower court placed the burden of production on
Appel lant to prove confidentiality, they erred. The proper
guestion is whether the Governnent overcane the presunption
of confidentiality. Considering Appellant’s statenent and
the circunmstances surrounding its utterance, in |ight of
the factors outlined above, we think that it did not.

Appel lant’s statenent that he did not ejaculate is not
the kind of statenent a person generally intends to share
openly. Further, Appellant likely knew that if authorities
becane aware of his actions, he risked being charged
crimnally. Moreover, the mlitary judge s determ nation
t hat Appellant intended the statenent to be shared with
medi cal authorities is w thout substantiation. There is no
evi dence that Appellant ever discussed sharing the
information with nmedical authorities. In fact, RMcould
not be certain that Appellant even knew that she intended
to take MWto a clinic. Nor did the statenent itself

contain any indication that Appellant intended to share the
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information with nedical personnel, but may have been
uttered to dissuade RMfromtaking MNVto the clinic. The
mlitary judge, therefore, clearly erred by finding that
Appel I ant intended to share the information with medical
personnel .

Finally, the fact that the statenent was never shared
until the investigation began supports the view that
Appel l ant intended the statenment to be confidential. There
was no evidence produced at trial that either Appellant or
RM ever discussed the incident with any third parties prior
to the investigations that led to Appellant’s trial.

Appel lant’ s nother testified that Appellant never told her
about his conversations with RM RMalso testified that
she never shared the information fromthese conversations
with her famly, famly services, |aw enforcenent
personnel, or anyone on base. She al so added that she
never told the personnel at the clinic about the incident.
Mor eover, the Governnent did not introduce any nedi cal
records relating to MN's visit to the clinic.

Because we find no evidence that Appellant intended to
share this statenent with nmedical personnel, we hold that
the Governnent failed to overcone the presunption of
confidentiality. The mlitary judge therefore abused her

di scretion by admtting the statenent.
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(3) Appellant’s Post-Saudi Arabia Statenents

The propriety of admtting Appellant’s post- Saudi
Arabia statenments presents a nore difficult question. The
| oner court held that Appellant waived any privil ege by
giving his wife consent to disclose his statenent under
MR E. 510(a). W disagree.

MR E. 510(a) states that a person waives a privilege
where he or she “voluntarily discloses or consents to
di scl osure of any significant part of the matter or
communi cation under circunstances that it would be
i nappropriate to allow the claimof privilege.” Voluntary
di scl osure applies only where the speaker elects to share a
substantial portion of a privileged comunication with a
party outside of the privileged relationship. MEl haney,

54 MJ. at 131-32; see United States v. Bahe, 128 F. 3d

1440, 1442 (10th Cr. 1997); 2 Mieller & Kirkpatrick
supra, 8§ 179, at 293. There is no evidence that Appell ant
did so here.

In our view, voluntary consent to disclose is given
where one spouse either expressly or inplicitly authorizes
the other to share information with a third party. Courts
have regularly held that the unauthorized disclosure of

privileged information by one spouse does not constitute
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wai ver of the privilege. 1In such cases, the nondisclosing
spouse can still assert the privilege and prevent the use
of the confidential information in a |egal proceeding. 2

Miel l er & Kirkpatrick, supra, 8§ 207, at 438; see Proctor &

Ganble Co. v. Banker’'s Trust Co., 909 F. Supp. 525, 528

(S.D. Ohio 1995), rev'd on other grounds, 78 F.3d 219 (6th

Cr. 1996); United States v. Neal, 532 F. Supp. 942, 947

(Col 0. 1982), aff’'d, 743 F.2d 1441 (10th Gr. 1984); State

v. Conpton, 726 P.2d 837, 841 (NM 1986), cert. deni ed,

479 U. S. 890 (1986); People v. Gardner, 433 N E.2d 1318

(111. App. Ct. 1982).

In Appellant’s case, RMtestified that Appellant told
her that he “nentioned telling ny famly about what
happened and telling his, and you know, just taking

responsibility for it. There is no evidence in these
words, or otherw se, that Appellant either expressly or
inmplicitly authorized his wife to share his statenents with
third parties. Wthout nore, his comments reflect a
marital discussion about telling the famlies about
Appel l ant’ s conduct with MAN not necessarily a decision to
do so. If discussing the possibility of sharing privileged
information with third parties constituted authorization to

di scl ose, an accused woul d have effectively waived the

attorney-client privilege each time he discussed the
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possibility of confessing with his attorney. The facts
here indicate that Appellant and RM nerely discussed

di scl osure. Therefore, Appellant did not waive the
privilege provided for in MR E. 504(b)(1).

As MR E. 510(a) does not apply, again the question
becones whet her the Government carried its burden of
overcom ng the presunption of confidentiality. The
mlitary judge concluded that Appellant’s expressed desire
to tell his nother and his wife’'s famly about the incident
with MVmanifested his intent to disclose the statenents.
It is true that Appellant’s statenents could be interpreted
as expressing an intention to disclose information to the
famlies. However, the statenents could al so be viewed as
aspirational or an expression of desire, a view supported
by the fact that the statenents |acked any indication that
di scl osure was planned for a particular tine.

O her factors also buttress the view that Appell ant
had not yet determ ned to disclose his relationship with MV
wth the famlies, but was addressing the possibility of
doing so. Simlar to Appellant’s other statenents to RM
Appel | ant’ s post-Saudi Arabi a statenents contai ned
information that is traditionally maintained as
confidential. Disclosure of Appellant’s relationship with

MV coul d have resulted in crimnal or civil liability to
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hi nsel f and could have traumati zed the famlies. |In fact,
RM appears to have had this latter concern in m nd when she
counsel ed Appel | ant agai nst disclosing his past conduct to
her famly. At trial she testified, “I told himl didn't
want himtelling, not ny famly.” Further, this coment
woul d seemto confirmthat Appellant had not definitely
decided to disclose the information at the time of his
conversation wwth his wife. Furthernore, the view that
Appel l ant intended the statenents to be confidential is
supported by the fact that neither party disclosed the
information to famly nenbers. |In short, there is no
evi dence he ever discussed the issue with the famlies or
ot hers.

Al t hough there is sonme evidence, found in Appellant’s
wor ds, supporting the view that Appellant wanted to tel
ot hers about his conduct with M\ we conclude that this
evi dence, when contrasted by evidence to the contrary, was
insufficient to overcone the presunption of
confidentiality. The Governnent therefore failed to carry
its burden. W therefore hold that the mlitary judge
abused her discretion in concluding that Appellant’s
statenents were not privileged under MR E. 504(b)(1).

C. Applicability of MR E. 504(c)(2)(A).
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Because Appellant’s statenments neet the requirenents
of MR E. 504(b)(1), they are privileged unless they
otherwi se fall under an exception to that rule. At issue
in this case is the exception contained in MR E
504(c)(2)(A), which applies to “proceedings in which one
spouse is charged with a crinme against the person or

property of the other spouse or a child of either[.]” The

Government argues that “child of either” should be read to
include a “de facto” child, or a child who is under the
care or custody of one of the spouses, regardl ess of the
exi stence of a formal |egal parent-child relationship. It
therefore maintains that because MV was under the custody
and care of RMat the tinme of the all eged of fenses, MN was
a de facto child and MR E. 504(c)(2)(A) should apply,
maki ng Appellant’s statenments adm ssible. Wether “child
of either” should be construed to include a de facto child

is a question of law that we review de novo. See United

States v. Phillips, 18 CMA 230, 234, 39 CMR 230, 234

(1969) (construction of regulations is a question of |aw);

United States v. Ranos-Oseguera, 120 F.3d 1028, 1042 (9th

Cr. 1997)(“A district court’s construction of the Federal
Rul es of Evidence is a question of |aw subject to de novo

review. ”)(citing United States v. Manning, 56 F.3d 1188,

1196 (9th Gir. 1995)).
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We begin with the |anguage of MR E. 504(c)(2)(A). In
construing the |l anguage of a statute or rule, it is
general ly understood that the “’words should be given their

common and approved usage. United Scenic Artists v. NLRB

762 F.2d 1027, 1032 n.15 (D.C. Cr. 1985)(quoting 2A Norman

J. Singer, Sutherland Statutory Construction 8 46.06, at 74

(4th ed. 1984)). Although the term*“child,” by itself, has
many definitions, when acconpani ed by the phrase *of

either” in the context of a marital relationship, the word

has nore specific neaning. The preposition “of,” as used
in this phrase, suggests derivation or belonging. See

Webster’s New World Coll ege Dictionary 1000 (4th ed. 2000).

Thus the plain wrds suggest that a child should be

considered “of” a spouse if that spouse is the parent

(bi ol ogi cal, adoptive or legally recognized parent or
guardian) of the child in question. Significantly, Black’'s
Law Dictionary defines “parent” in terns of |egal or

bi ol ogi cal status as

“It]he awful father or nother of soneone. In
ordi nary usage, the term denotes nore than
responsi bility for conception and birth. The
term comonly includes (1) either the natural
father or the natural nother of a child, (2) the
adoptive father or adoptive nother of a child,

(3) achild s putative bl ood parent who has
expressly acknow edged paternity, and (4) an

i ndi vi dual or agency whose status as guardi an has
been established by judicial decree.
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Black’s Law Dictionary 1137 (7th ed. 1999).

It is possible to read the phrase “child of either” to
suggest a custodial relationship, in addition to a | egal or
bi ol ogi cal relationship where, for exanple, a child is
pl aced under the long-termcare of another w thout | egal
ratification. A child placed under the long-termcare of a
grandparent or other relative during an extended depl oynent
m ght establish a sufficient sense of “belonging” to
qualify as a de facto child of the guardian. This view of
the rul e’ s | anguage, however, strikes us as strained in
Iight of the general usage and understandi ng of these terns
in |legal practice. Mreover, the President could have
drafted a fuller, nore expansive definition to connote a
custodial as well as |egal or biological relationship.

G ven the significant social and | egal policy inplications
of extending the privilege with respect to custodi al
relationships with children, we would expect such an intent
to be represented in express | anguage, rather than pressed
or squeezed fromthe present text. Therefore, we think the
better viewis that “child of either,” as used in MR E.

504(c)(2) (A, applies to only those situations in which a
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child is the biological child of one of the spouses, the
| egal ly recogni zed child, or ward of one of the spouses.EI
In reaching this conclusion, we are al so cogni zant
that MR E. 101(b) instructs mlitary courts to | ook to the
federal rules and the common | aw for gui dance on
evidentiary issues where doing so is “not otherw se
prescribed in [the] Manual . . . and insofar as practicable
and not inconsistent with or contrary to the code or [the]
Manual .” When | ooking to these sources, MR E 101(b)
mandat es that we | ook
(1) First, [to] the rules of evidence generally
recogni zed in the trial or crimnal cases in
the United States district courts; and
(2) Second, when not inconsistent with
subdi vision (b)(1), [to] the rules of
evi dence at conmon | aw.
An expansive interpretation of the phrase “child of either”
finds little support in the federal civilian system or
comon | aw.
Wth regard to MR E. 101(b)(1), the Federal Rules of

Evi dence do not expressly provide for an exception to the

marital comrunications privilege. See Fed. R Evid. 501.

4 A foster child may indeed be a legally recognized child or ward of a
spouse. Because of variations in state |aws and the number of other
factors that mght potentially come into play in cases involving foster
children, we reserve the question of whether this exception applies
specifically to foster children for a case in which that i ssue has been
appropriately raised, briefed, and argued.
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Moreover, we are aware of only one federal circuit
t hat has recogni zed an exception to the comon |aw marital
comuni cations privilege where a spouse is accused of
abusing a child who is not the biological or |legal child of
ei ther spouse. See Bahe, 128 F.3d at 1444-46 (creating “an
exception to the marital conmunications privilege for
spousal testinony relating to the abuse of a mnor child
wi thin the household”). Wile there is no mathematical or
tenporal formula for determ ning how many cases make an
exception “generally recognized,” we are confident it nust
be nore than one. Thus at this tine, the rules of evidence
applicable in the federal district courts do not generally
recogni ze a de facto child exception to the marital
comuni cations privil ege.

We al so note that only five states have recogni zed an
exception to the marital conmunications privilege for
of fenses against a child who is not the biological or

adopted child of one of the spouses. See Huddl eston v.

State, 997 S.W2d 319, 321 (Tex. C. App. 1999) (hol di ng
that Tex. Cim Proc. Code Ann. 8§ 38.10 (Vernon Supp.

1999)) provides an exception to the marital conmunications
privilege where a person is charged with a crine agai nst
any mnor child, regardl ess of whether the child is a child

of one of the spouses); Dunn v. Superior Court, 26 Cal.
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Rptr.2d 365, 367-68 (Cal. C. App. 1993)(interpreting the
phrase “child of . . . either” in an exception to the
marital comrunications privilege to include a foster

child); State v. Mchels, 414 N wW2d 311, 315-16 (Ws. C.

App. 1987) (concl uding that the phrase “child of either” as
used in an exception to the husband-w fe privil ege was

intended to include a foster child); Daniels v. State, 681

P.2d 341, 345 (Alaska C. App. 1984)(hol ding that the
| anguage “’child of either’ is sufficiently broad to apply
to a crine commtted against a foster child.”). Even anong

these states, only Texas’ s exception in Huddl eston woul d

clearly extend to children in the hone that do not have
sone type of legal relationship with one of the spouses.

Based on the text of the rule, and in light of the
rul es of evidence generally recognized in the federal
courts, we conclude that there is not a de facto child
exception to the marital conmunications privilege of MR E.
504(c)(2)(A). W also conclude that MWwas not a child of
RM or Appellant for purposes of MR E 504(c)(2)(A) during
her nmonth-1ong stay with the couple.

MVis RMs sister. Wile RMcared for MVand saw to
her needs, MWonly stayed with Appellant and RM for one
mont h, after which tinme she returned to her parent’s hone.

Mor eover, there was no evidence that RM had any parental
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rights or duties over MV by virtue of |aw or decree.EI Based
on the | ack of evidence to the contrary, we concl ude that
MN was not the “child” of either RMor Appellant because
there was no biol ogical and/or |egal parent-child
rel ati onship. The exception contained in MR E
504(c)(2) (A) therefore does not apply to this case.

Whet her a de facto child exception to the marital
communi cations privilege should apply to courts-martial is
a legal policy question best addressed by the political and

pol i cy-nmaking el ements of the governnent.EI

5 W note that the Governnent offered no evidence on appeal or at tria

to indicate that a | egal child-parent relationship existed during MNs

nonth-1ong stay with RM Insofar as the Governnent failed to introduce
any evidence of such a relationship, it should bear the consequences of
such a failure

® Consideration of such an exception would require the careful weighing
of complicated and often contrasting policy concerns.

On the one hand, “de facto child” does not offer the same degree
of clarity in coverage as definitions based on | egal connections. As
recogni zed by Judge Everett in United States v. Tipton, 23 MJ. 338,
343 (C.M A 1987), there are good argunents for adopting crisp rules of
privilege and exceptions that are as clear to the |lay person as they
are to the lawer in a systemof justice integrally incorporating both.
Clear rules also underpin the policy purpose behind the marita
conmuni cations privilege in the first instance. As a natter of theory,
certainty in coverage encourages narital comrunication and, through
conmuni cation, the marital bond. The marital bond, in turn, is
general ly recogni zed as facilitating the nurture and protection of
children within the famly.

On the other hand, there are good policy justifications for
expandi ng the exception to the privilege to include a de facto child,
particularly in the mlitary. Due to deploynents and single
par ent hood, children of military personnel are often cared for by
grandparents, siblings, aunts or uncles, or friends. W also recognize
that many children are abused in hones that are not their own.

Moreover, we are aware that there are a nmyriad of child-raising
scenarios in today' s society, often necessitating daycare or |ess
formal means of supervising children. Children in these situations
shoul d receive no less protection fromabuse than they receive in their
own hormes. One could also argue that the marital conmunications
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Because MR E. 504(c)(2)(A) does not apply in this
case, Appellant’s statenents to RMwere privil eged and
shoul d have been excluded fromtrial. Such error wll
require reversal unless the error is harniess.

Har ml ess Error

Whet her an error, constitutional or otherw se, was
harm ess is a question of |law that we revi ew de novo.

United States v. Walker, 57 MJ. 174, 178 (C A A F. 2002);

United States v. Gijalva, 55 MJ. 223, 228 (C. A A F.

2001). The Governnent has the burden of persuadi ng us that
a constitutional error is harm ess beyond a reasonabl e

doubt. United States v. Hall, 56 MJ. 432, 436 (C A A F.

2002). For nonconstitutional errors, the Governnent nust
denonstrate that the error did not have a substanti al
i nfluence on the findings. Wlker, 57 MJ. at 178 (citing

Kotteakos v. United States, 328 U.S. 750, 765 (1946)).

This Court has never addressed whet her the erroneous
adm ssion of privileged marital conmmunications constitutes
constitutional or nonconstitutional error for purposes of

harm ess error analysis. Wth respect to the privilege in

privilege--a privilege intended to pronote marital harnony--shoul d not
prevent “a properly outraged spouse with know edge fromtestifying
agai nst the perpetrator” of child abuse within the horme, regardl ess of
whet her the child is part of that famly. United States v. Bahe, 128
F. 3d 1440, 1446 (10th Cr. 1997).

In any event, it is the responsibility of the political elements
of governnent to bal ance these conpeting considerations in |aw.
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this case, constitutional concerns are not at issue.
MR E. 504 was fornul ated by the Evidence Wrking G oup of
the Joint Service Cormittee on Mlitary Justice and was

enacted by presidential order. See United States v.

Martel, 19 MJ. 917, 931 (AC MR 1985); MCM Drafter’s
Anal ysis, supra, at A22-38, A22-40. It was not
constitutionally mandated, and consequently, any error in
admtting privileged spousal comuni cations nust be
nonconstitutional in nature. Therefore, the mlitary
judge’s error in admtting Appellant’s privileged
statenents will be harmess if the error did not have a
substantial influence on the findings.

In determning the prejudice resulting fromthe
erroneous adm ssion of evidence, we weigh “(1) the strength
of the Governnent’s case, (2) the strength of the defense
case, (3) the materiality of the evidence in question, and
(4) the quality of the evidence in question.” United

States v. Kerr, 51 MJ. 401, 405 (C A A F. 1999)(citing

United States v. Weks, 20 MJ. 22, 25 (C MA 1985)).

Applying this standard to Appellant’s case, we hold that
the mlitary judge's error in admtting Appellant’s
statenents was harni ess.

On the one hand, there is no doubt that Appellant’s

privileged statenents were material. They directly related
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to Appellant’s culpability, an ultimate issue in this case.
Moreover, the statements were of good quality. Wiile they
were not extensive, the statenments were adm ssions of guilt
and provided sufficient detail to nake their neaning clear.
On the other hand, other factors indicate that the
erroneous adm ssion of the statenents did not have a

substantial influence on the findings. See Kotteakos, 328

U S at 765. The Governnent presented strong evi dence that
Appel I ant had sexual intercourse with MN MWNtestified

t hat Appellant had had sex with her on nultiple occasions
in different places throughout the house. She described at
| east two of these occasions in graphic detail. In the
first instance, despite her nental limtations, MNwas able
to identify the roomin which Appellant had sex with her
and what she was wearing, explain what Appellant said to
her, and describe the sexual encounter, including that
foll owi ng the encounter, Appellant “w ped the stuff off.

He had took [sic] a towel and had w ped the white stuff off
of him” She also testified that after having sex, she
went and cl eaned the “white stuff” off of herself because
she didn’t want to “get pregnant.” Regarding a second

i nstance, MWNtestified to the follow ng facts: (1)
Appel I ant had sex with her in the living room (2) RMand

her niece were asleep at the tine; (3) she was wearing a
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ni ght gown; (4) Appellant asked her if he could have sex
with her; (5) she took off her panties and Appell ant took
of f his clothes; (6) when they were naked, Appell ant
inserted his penis in her; and (7) after Appellant was
done, he again “w ped the white stuff off of him”

Moreover, MN's testinony was uncontradi cted on cross-
exam nation. During cross-exam nation, defense counsel did
not question MWV about the facts she testified to on direct.
Rat her, defense counsel attenpted to show that MWN's
testimony was the result of her suggestibility. Defense
counsel was able to establish that MW was confused about
t he existence of a second witten statenment, but he failed
to mount any evidence to support the theory that MN's
testi nmony was untrue.

MN's testinony was supported by RMs testinony. RM
testified that she awoke one norning between 2:00 and 3: 00
a.m to find Appellant lying in the living roomin his
underwear near MNW  She stated that MN's ni ght gown was
pul | ed up above her wai st, exposing her panties. RM
further testified that when she confronted MNthe next
nor ni ng about the events of the prior evening, MNbecane
enotional and began to cry. Subsequently, in a
confrontation with Appellant about whether he had had sex

with MV earlier that norning, and in response to
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Appel  ant’ s denying such action, RMtestified that she
asked him “why would [ MA] say that it happened[?]” RM
also testified that sone tine after this incident, she took
MNto a clinic to see whether she was pregnant. \Wen
considered in light of MN's testinony, these facts
denonstrate that the Governnent had a strong case agai nst
Appel | ant .

The defense’s case, on the other hand, was weak. [It’s
primary theory, as evidenced by its opening and cl osing
statenents, was that all the prosecution’s w tnesses’
stories were inconsistent, confusing, or fabricated. Yet,
def ense counsel failed to underm ne the substance of MN's
or RMs testinony, for exanple, through cross-exam nation.
Def ense counsel also failed to raise any materi al
i nconsi stencies in their stories. Moreover, although
def ense counsel insinuated that RMs and MN's testinony was
false or the product of suggestion, he was unable to offer
any proof to substantiate such allegations.

Al though the qualitative nature of Appellant’s
statenments makes resolution of this issue a close one, we
conclude that the other evidence agai nst Appellant was
sufficiently incrimnating that Appellant woul d have been
convicted even if his statenents had been properly

excluded. W therefore hold that the mlitary judge’s
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erroneous adm ssion of those statenents did not
substantially influence her findings. The errors were
t her ef ore harnl ess.

Concl usi on

For these reasons, we affirmthe decision of the Ar

Force Court of Crim nal Appeals.
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CRAWFORD, Chi ef Judge (concurring in the result):

| agree with the majority’s resolution of this case on
the ground of harmless error. | wite separately because
nmy anal ysis of whether “child of either” in the context of
Mlitary Rule of Evidence 504(c)(2)(A) [hereinafter MR E.]
includes a de facto child, leads me to a different
conclusion than the majority.

VWiile the plain or ordinary neaning is certainly the
starting point for statutory interpretation, courts should
al so i npl enent “consi derations of |anguage, purpose, and

adm nistrative workability[.]” Geier v. American Honda

Motor Co., 529 U. S. 861, 873 (2000). Accordingly, “it is
entirely appropriate to consult all public materials,
including . . . the legislative history . . . to verify
that what seens to us an unworkabl e disposition . . . was
i ndeed unt hought of, and thus to justify a departure from

the ordinary nmeaning of [a] word[.]” Geen v. Bock Laundry

Machine Co., 490 U.S. 504, 527 (1989)(Scalia, J.,

concurring). See also Mssissippi Band Choctaw | ndians v.

Hol yfield, 490 U S. 30, 43 (1989) (appl yi ng congressi onal
intent to statutory interpretation). “These factors
provi de a background of the existing custons, practices,

and rights and obligations against which to read the
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statute.” United States v. Tardif, 57 MJ. 219, 226

(CAAF 2002)(Crawford, C. J., dissenting).

The explicit public policy concerns pronpting the
mlitary s adoption of MR E. 504(c)(2)(A) suggest that the
term“child of either” includes a de facto child. To find
otherwise is sinply an “unworkabl e di sposition” that, while
justifiable under the plain nmeaning of the word “child,”
defeats a key purpose for which the exception was adopt ed.

In 1969, the Judicial Conference of the United States,
Comm ttee on Rules of Practice and Procedure, pronul gated a
draft of the Proposed Federal Rules of Evidence -- the
precursor of today’'s Federal Rules of Evidence. Proposed
Fed. R Evid. 5-05(b)(1) established an exception to the
husband-wi fe privilege “in proceedings in which one spouse
is charged with a crinme against the person or property .

of achild of either[.]” 46 F.R D. 161, 263 (1969). The
note to the proposed rule identified the “need of

[imtation upon the privilege in order to avoid grave

injustice in cases of offenses against . . . a child [of

ei ther spouse.]” |1d. at 265 (enphasis added). Proposed
Fed. R Evid. 5-05(b)(1) becane, verbatim Proposed Fed. R
Evid. 505(c)(1) in the 1971 Revised Draft of the Proposed
Rul es, which included the sanme explanatory note. 51 F.R D

315, 369, 371 (1971).
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Al t hough Congress did not include the Proposed Rule
505(c) (1) exception in the eventually codified Federal
Rul es of Evidence, the mlitary did expressly include the
exception in the formof MR E 504(c)(2)(A). That the
mlitary elected to identify this exception explicitly,
despite Congress’s failure to do so in the Federal Rules of
Evi dence, is significant. The analysis of MR E
504(c)(2)(A) notes its adoption from proposed Fed. R Evid.
505(c) (1), and highlights the rule’s recognition of
“society’s overriding interest in prosecution of anti-
marital offenses and the probability that a spouse may
exercise sufficient control, psychological or otherwse, to
be able to prevent the other spouse fromtestifying

voluntarily.” Manual for Courts-Martial, United States

(2002 ed.), Analysis of the Mlitary Rules of Evidence A22-
40.

What we glean fromthe history of MR E. 504(c)(2) (A
and its analysis is an intent to effect public policy.
Clearly, an inportant public policy behind this exception
is “the interest in protecting children, which abounds in

the law Dunn v. Superior Court, 26 Cal. Rptr. 2d 365, 367

(Cal. C. App. 1993) (interpreting the “child of either”
| anguage in California s exception to the marital

privilege). This interest strongly signals that “child of
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either” enconpasses a de facto child. To find otherw se
woul d yield absurd results. Cearly, the exception's
pur pose

woul d not be served by affording protection to
only those children of a famly unit with | egal
or biological relationships. Rather, [the
purpose] is to ensure that those individuals,
particularly mnor children, who are present in
the hone and are actively a part of the famly
structure are protected, via crimnal
prosecution, for crines commtted agai nst them

State v. Mchels, 414 NW2d 311, 316 (Ws. C. App

1987) (enphasi s added) . U

VWiile the majority may be correct that this issue
ultimately is “a legal policy question best addressed by
the political and policy-making el enments of the
government,” __ MJ. (50), the Court is remss to ignore
the explicit public policy incentives behind the mlitary’s

adoption of MR E. 504(c)(2)(A).

! Several states which, like the mlitary, have adopted the proposed
Fed. R Evid. 505(c)(1) exception have enpl oyed this reasoning and
applied exactly this interpretation of “child of either.” See Daniels
v. State, 681 P.2d 341 (Alaska . App. 1984) (holding that the phrase
is sufficiently broad to include crines conmtted agai nst foster
children, in the interest of protecting children); Dunn v. Superior
Court, 26 Cal. Rptr. 2d 365, 367 (Cal. C. App. 1993) (interpreting the
phrase to include foster children, in the paramunt interest of
protecting children); Huddleston v. State, 997 S.W2d 319, 321 (Tex.
Ct. App. 1999)(holding that the exception to the spousal privilege
applies when a crinme is conmmtted against any nminor child even if the
def endant or spouse is not the parent of the child); State v. Mchels,
414 N.W2d 311, 315-16 (Ws. C. App. 1987)(applying the rule’s “object
to be acconplished” in concluding that a “foster child is properly

i ncl uded”).
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