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Judge EFFRON delivered the opinion of the Court.

At a general court-martial conposed of officer and enlisted
menbers, Appellant was convicted, contrary to her pleas, of
wrongful use of 3, 4-nethyl enedi oxynet hanphet am ne (ecstasy), in
violation of Article 112a, Uniform Code of MIlitary Justice
[ hereinafter UCMI], 10 U.S.C. 8 912a (2000). She was sentenced
to a bad-conduct discharge, confinenent for 90 days, total
forfeitures, and reduction to the | owest enlisted grade. The
conveni ng aut hority approved these results, and the Court of
Crimnal Appeals affirmed in an unpublished opi nion.

On Appellant’s petition, we granted review of the foll ow ng
i ssues:
VWHETHER THE M LI TARY JUDGE ERRED TO THE
SUBSTANTI AL PREJUDI CE OF APPELLANT VWHEN
HE ALLOAED SPECI AL AGENT LOZANI A TO
TESTI FY AS A “HUMAN LI E DETECTOR’ AND
THEN FAI LED TO PROVI DE ANY CURATI VE
| NSTRUCTI ONS TO THE MEMBERS.
1. WHETHER THE M LI TARY JUDGE ERRED TO THE
SUBSTANTI AL PREJUDI CE OF APPELLANT
VWHEN, OVER DEFENSE OBJECTI ON, HE AGREED
TO A VE THE “FRI EDMANN | NSTRUCTI ONS”
| F, DURI NG APPELLANT S UNSWORN
STATEMENT, SHE SAI D THAT HER COMIVANDER
COULD ADM NI STRATI VELY DI SCHARGE HER OR
MADE ANY SENTENCE COVPARI SONS.
For the reasons set forth bel ow, we conclude that the mlitary

j udge erred when he permitted the prosecution to introduce

“human |ife |lie detector” testinony and failed to provide
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cautionary instructions. Because this error requires the

findings to be set aside, we need not address the second issue.

| . BACKGROUND
A. “HUVAN LI E DETECTOR® TESTI MONY
Under MIlitary Rule of Evidence 608 [hereinafter MR E. ], a

party may introduce opinion evidence regarding the general
character of a person for truthfulness. The authority to

i ntroduce such opinion evidence, however, does not extend to
“human |ie detector” testinony — that is, an opinion as to

whet her the person was truthful in making a specific statenent

regarding a fact at issue in the case. See United States v.

Wi tney, 55 MJ. 413, 415 (C. A A F. 2001); United States v.

Whitted, 11 F.3d 782, 785-86 (8th Cr. 1993). 1In a child sexua
abuse case, for exanple, an expert on the subject of child abuse
is not permtted to testify that the alleged victimis or is not

telling the truth as to whether the abuse occurred. See United

States v. Harrison, 31 MJ. 330, 332 (C M A 1990).

Qur cases have noted several reasons for restricting human
lie detector testinony. First, determ nation of truthful ness
“exceeds the scope of a witness’ expertise, for the expert |acks
specialized knowedge . . . to determine if a child-sexual -abuse

victim[is] telling the truth.” United States v. Birdsall, 47

MJ. 404, 410 (C. A A F. 1998)(citing United States v. Arruza, 26
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MJ. 234, 237 (CMA. 1988); United States v. Petersen, 24 MJ.

283, 284 (C M A 1987)(internal quotations omtted)). Second,
such an opinion violates the limts on character evidence in

M R E. 608(a) because it offers an opinion as to the declarant’s
trut hful ness on a specific occasion, rather than the know edge
of the witness as to the declarant’s reputation for truthful ness

in the community. See Arruza, 26 MJ. at 237; United States v.

Caneron, 21 MJ. 59, 62 (CMA 1985). Third, such opinion
testinmony places a “stanp of truthful ness on a witness’ story,”

Arruza, 26 MJ. at 237 (quoting United States v. Azure, 801 F.2d

336 (8th Cir. 1986)), in a manner that “usurps the jury’'s
exclusive function to weigh evidence and determne credibility.”
Birdsall, 47 MJ. at 410. The prohibition applies not only to
expert testinony, but also to conclusions as to truthful ness

of fered by a nonexpert. See United States v. Robbins, 52 M J.

455, 458 (C. A A F. 2000). If a witness offers human lie
detector testinony, the mlitary judge nust issue pronpt
cautionary instructions to ensure that the nenbers do not nake

i nproper use of such testinony. See Witney, 55 MJ. at 415-16.

Cf. Robbins, 52 MJ. at 458 (finding no prejudice because trial

was by mlitary judge rather than nmenbers).
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B. TESTI MONY AT APPELLANT S TRI AL
The present case concerns the testinony of Special Agent
(SA) Maureen Lozania of the Ofice of Special Investigations
(Osl) about an interrogation of Appellant during an
investigation into illegal drug use.

The topic of SA Lozania’s interrogation of Appellant was
first broached by trial counsel. During his opening statenent
trial counsel indicated that the evidence would show that during
interrogation by SA Lozania and Travis Reese, an Air Force
security policeman, Appellant initially denied using drugs, and
t hen confessed. Defense counsel’s opening statenment sought to
rai se doubt that Appellant had actually confessed, suggesting
instead that the agents m stakenly perceived Appellant’s
statenents based upon erroneous preconceptions:

[Yfou will see . . . an alleged oral
confession by Airman Kasper. Presumably,
two OSI agents will testify that they

t hought that they heard Airman Kasper say
that she used ecstasy. You will also hear
that those OSI agents kept pushing and
pushi ng and pushing, after A rman Kasper
deni ed and deni ed and deni ed, and they
bel i eved they heard her confess to a one-
time use of ecstasy. When they started that
interrogation of A rman Kasper, . . . they
had in their mnds already suspected her of
havi ng used ecstasy . . . they' d al ready had
a preconcei ved notion of what they thought
she had done.

Def ense counsel added that the nenbers “[wi il not] see .

bel i evabl e evi dence that Airman Kasper admit[ted] using
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ecstasy,” and concl uded by asking, “[w] here is the supporting
proof that there really was a confession?” At the outset of her
testinmony, trial counsel asked SA Lozania to describe her

trai ning and experience in an effort to establish SA Lozania’s
credentials as a person well-qualified to conduct

interrogations. Trial counsel then asked a series of questions
concerning the charges against Appellant. SA Lozania testified
that during the OSI investigation into drug use, Airman \Wlls,
Appel l ant’ s boyfriend, stated that he had used ecstasy with
Appel lant while visiting friends in Jacksonville, Florida. SA
Lozani a and anot her agent, M. Reese, then interrogated

Appel lant. Wen they initially confronted Appellant, she denied
using drugs while visiting Florida with Airman Wells. Accordi ng

to SA Lozania, they then took a break to allow Appellant “to
gat her her thoughts” and the two agents left the room

In response to a question fromtrial counsel, SA Lozania's
testimony provided an opinion as to the veracity of Appellant’s
denial: "W decided she wasn’t telling the truth. She wasn’t
bei ng honest with us and we deci ded that we needed to build sone
t hemes and help her to tal k about what had happened.”

According to SA Lozania, the questioning resumed and
Appel | ant began to cry. Eventually, Appellant responded

affirmatively to a question as to whether she had used ecstasy

in Florida. She held up one finger, which SA Lozania
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interpreted as a statenment that she had used ecstasy once while
in Jacksonville. Trial counsel then asked: "At the tine she
told you that she had used ecstasy and put up her finger and
started to cry, was there anything about what she said or the
way she behaved that nade you believe at that tine that she was
fal sely confessing to you?" SA Lozania responded: “No.”

On cross-exam nation, defense counsel sought to underm ne
the reliability of SA Lozania’s interpretation of events by
enphasi zing Appellant’s repeated denials during the initial
stages of the interrogation. Defense counsel contrasted the
speci al agent’s skeptical treatnment of Appellant with their
apparent acceptance of Airman Wells’ statenent. In response to
def ense counsel’s question as to whether she had proceeded on
the assunption that Appellant was guilty, SA Lozania stated that
“we assess through body | anguage and other things if the
i ndividual is being truthful or not.” Wen defense counsel
asked whet her they had confronted Airman Wl ls, SA Lozania
attenpted to respond by providing her view of Appellant’s
credibility. Defense counsel interrupted with a request that
she answer the original question, and the mlitary judge
directed her to do so. Defense counsel then noted that the only
evi dence SA Lozani a had devel oped regardi ng Appellant prior to
the interrogation was the statenment of Airman Wells, and asked

whet her she regarded Airman Wells as credible. SA Lozania
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responded: “He had indicated that he was being truthful” and
that that was sufficient.

During redirect exam nation, trial counsel asked SA Lozania
why she believed Airman Wl s’ statenment. She responded with a
physi ol ogi cal conclusion -- that Airman Wells “gave all verbal
and physical indicators of truthful ness,” adding that her
conclusion reflected her OSI training and experience. Trial
counsel began a question by asking, “Now, how about A rman
Kasper, what verbal indicators - [.]” Before the w tness
responded, defense counsel objected and requested a proceeding
outside the presence of the nmenbers under Article 39(a), 10
US C 8§ 839(a) (2000). In the Article 39(a) session, defense
counsel objected that trial counsel’s question would have
requi red SA Lozania to provide inpermssible human |ie detector
testinmony. Trial counsel countered that the question did not
ask SA Lozania to serve as a human |lie detector, and was
designed sinply to address an issue raised by the defense on
cross-exam nation — why SA Lozania and M. Reese had not
confronted Airman Wells before continuing their interrogation of
Appellant. The mlitary judge ruled that the question as
originally asked was inperm ssible. Over defense objection,
however, he permtted the prosecution to rephrase the question
to SA Lozania as follows: “At the tinme that you intervi ewed

Ai rman Kasper and she initially denied using [drugs], why is it
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that you did not go and interview Al rman Wl ls and confront
hi n?”  When the trial counsel resunmed his redirect exam nation
before the nenbers, the follow ng exchange ensued:

TC. Agent Lozania, [the defense counsel] was
guestioning during your interview wth

Ai rman Kasper why you did not end the
interview and go confront Airman \Wells.
First, ny question is, is that a conmon
interview ng technique, that you would stop
and interview after an initial denial of
guilt?

WT: No, sir.
Q And why is that?

A. If the person shows any indicators of
bei ng untruthful, then we just continue with
the interview.

Q And that was the case in A rnman Kasper’s
i nterview?

A. Yes, sir.

Q And when you continued your interview of
Ai rman Kasper, you indicated your goal was
to get the truth, were there, in your
experience, ever tinmes where a subject
interview cl eared the individual, turned out
that you no | onger believed they were guilty
of the offense they were suspected of ?

A. Yes, sir.

Q And obviously, there were tinmes when the
interview incrimnates them and you believe
even nore firmy that they may have
commtted the offense that you' re
investigating, is that correct?

A. Correct.
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After counsel for both parties conpleted the questioning of

SA Lozania, the mlitary judge told the nmenbers that they could
submt to himany questions that they m ght have for the
wi tness. A nenber submtted the foll ow ng question: “[W hat
were the indicators you observed to nmake you believe [Appell ant]
was |ying (your observations only — before discussing with
Reese).” The military judge convened an Article 39(a) session
to consider the propriety of the question. Trial counsel argued
that the question was permssible if rephrased to ask SA Lozani a
what specific physical indicators she observed, w thout
referencing her belief that Appellant was |ying. Defense
counsel responded:

[ T] he question’s al ready been asked, “What

observations did you nmake.” As far as

Airman Wells, the questions and the answers

came out too quickly. GCoviously, on A rman

Kasper, that’s when we junped in with an

objection. They're trying to nmake her into

a human lie detector, and obviously, that’s

their determ nation, not ours.
The mlitary judge ruled that the question could not be asked.
When the nenbers were recalled, the mlitary judge advi sed them
as follows:

[A]s witten that question also would not be

an appropriate question. |In effect, you're

asking the witness to becone a human lie

detector and the witness cannot testify as a

human lie detector fromthe stand . . . .

The determ nation of what happened, that’s

solely a matter within the discretion of the
panel mnenbers after you have heard all the

10
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evidence that is adm ssible and after you ve
gotten closing instructions|.]

During the defense case, Appellant testified that while she
and Airman Wells were in Jacksonville, he purchased ecstasy
pills during a gathering at his friend s home and then pl aced
one of the pills in her hand. Appellant stated that she
accepted the pill because she did not want the other persons
present, who were al so buying ecstasy pills, to think that she
was an undercover |aw enforcenent agent. However, approximtely
fifteen mnutes later, Appellant went to the restroomand “threw
[the pill] down the toilet” wthout alerting anyone to her
actions. Regarding her alleged confession to SA Lozania and M.
Reese, Appellant testified that she repeatedly denied ever using
ecstasy. She further stated that she held up her finger to
i ndi cate that she had been to Jacksonville on only one occasion,
not that she had used ecstasy while there.

At the conclusion of the presentation of the evidence on the
nmerits, the mlitary judge provided the nenbers with the
standard instruction that it was their duty to determ ne the
believability of the witnesses. The mlitary judge al so
instructed the nenbers that Appellant’s character for honesty
and truthful ness "may be sufficient to cause a reasonabl e doubt
as to her guilt. On the other hand, evidence of the accused’s

good character for honesty and truthful ness may be outwei ghed by

11



United States v. Kasper, No. 02-0318/AF

ot her evidence tending to show the accused’s guilt...and |1
just stop it there." The mlitary judge omtted fromthis
instruction the standard reference to “character for

di shonesty.”

[11. DI SCUSSI ON
W reviewa mlitary judge's decision to admt evidence for

an abuse of discretion. United States v. Johnson, 46 MJ. 8, 10

(C.A A F 1997). The issue of whether the nenbers were properly
instructed is a question of |law, which we review de novo.

United States v. McDonald, 57 MJ. 18, 20 (C. A A F. 2002).

The Court of Crimnal Appeals offered the foll ow ng reasons
for affirmng the conviction in response to Appellant’s clai m of
error:

Appellant . . . clains that the trial
judge commtted plain error when he failed
to stop [ SA Lozania’s] “human |ie detector”
testimony. We find no such error. To
establish plain error, the appellant nust
denonstrate that the trial judge commtted
error; the error was plain, that is clear or
obvi ous; and the error materially prejudiced
a substantial right of the appellant.

United States v. Powell, 49 MJ. 460, 464
(1998); see Article 59(a), UCMJ, 10 U S.C
§ 859(a).

[ SA Lozani a] testified about interview
techni ques used in questioning the appell ant
and Acfmm Wel I's once she becane convinced they
(the appellant and Anmm Wells) were not
telling the truth. She first nentioned
t hese techni ques on direct exam nation and

12
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trial defense counsel did not object. That
failure to object forfeited appellate review
of that part of [SA Lozania’'s] testinony
absent plain error. See Powell, 49 MJ.

460. W find no plain error.

We note that it is a basic principle of
crimnal practice that “human lie detector”
evidence is not adm ssible in a trial.
United States v. Wiitney, 55 MJ. 413, 415
(2001). However, except for [SA Lozania’s]
testinony to which the appellant did not
obj ect, the appell ant opened the door to
such testinony when cross-exam ning [ SA
Lozania]. It is apparent fromthe record of
trial that one of the appellant’s trial
tactics was to attenpt to inpeach the
credibility of wtnesses against the
appel I ant by chal l engi ng the AFQCSI interview
techniques. Trial counsel elicited the
chal I enged testinony from|[SA Lozania] only
after the trial defense counsel chall enged
the interview techni ques on cross-
exam nation and thereby opened the door to
the prosecution’s rebuttal. Therefore, the
trial judge did not abuse his discretion in
allow ng [ SA Lozania' s] rebuttal testinony.
Ayala, 43 MJ. at 298.

United States v. Kasper, No. ACM 34351, slip op. at 3 (AF. C

Crim App. Dec. 28, 2001).

We have several concerns wth the approach suggested by the
court below. First, the inpermssible use of opinion testinony
as to Appellant’s truthfulness was initiated by the prosecution,
not the defense. At the outset of the prosecution s case-in-
chief, after establishing SA Lozania’s qualifications as an
experienced interrogator, trial counsel elicited two opinions

from SA Lozani a on Appellant’s truthful ness regardi ng use of

13
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ecstasy, the central issue in the case. SA Lozania testified on
di rect exam nation that Appellant was not being truthful when
she deni ed using ecstasy; and that when Appellant confessed to
usi ng ecstasy, there was nothing to indicate that the confession
was fal se.

The picture painted by the trial counsel at the outset of
the prosecution’s case through SA Lozania's testinony was cl ear:
a trained investigator, who had interrogated nmany suspects,
appl i ed her expertise in concluding that this suspect was |ying
when she deni ed drug use and was telling the truth when she
admtted to one-tinme use. Such “human lie detector” testinony

is inadm ssible. See Witney, 55 MJ. at 415. Moreover, in

this case, the human lie detector evidence was presented as a
physi ol ogi cal conclusion. SA Lozania tw ce stated that
Appel I ant “gave all the physical indicators” of being
untruthful. Regardless of whether there was a defense objection
during the prosecution’s direct exam nation of SA Lozania, the
mlitary judge was responsible for making sure such testinony
was not admtted, and that the nenbers were provided with
appropriate cautionary instructions. See id. at 415-16.

The inmportance of pronpt action by the mlitary judge in
the present case is underscored by the central role of the human
lie detector testinony. The testinony was not offered on a

peri pheral matter or even as a building block of circunstanti al

14
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evi dence. The prosecution introduced human |ie detector
testinmony on the ultimate issue in the case — whet her Appell ant
was truthful as to the charge of wongful use of ecstasy. 1In

t hese circunmstances, the error in permtting such evidence to be
i ntroduced was clear and it materially prejudiced the
substantial right of appellant to have the nenbers decide the
ultimate i ssue deci ded without the nmenbers view ng Appellant’s
credibility through the filter of human |ie detector testinony.

See Birdsall, 47 MJ. at 410; Powell, 49 MJ. at 464. To the

extent that the dissent relies on cases involving the evidence
that may be used to rebut a defense challenge to the
voluntariness of a confession, __ MJ. at (4), those cases are
i napposite here because the defense chall enged the existence of
t he confession, not voluntariness.

Al t hough the erroneous adm ssion of this testinony on
direct examnation is sufficient to require reversal, we al so
are concerned with the manner in which the mlitary judge
addr essed subsequent opinion testinony about w tness
credibility. Even if we were to ignore the prosecution’s
affirmative use of human |ie detector testinony and view the
subsequent defense as opening the door to rebuttal, the mlitary
j udge shoul d have recogni zed that the repeated introduction of
opi nion testinony about the truthful ness of witnesses on the

ultimate issue in the case required himto provide the nenbers

15
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with detailed instructions. SA Lozania’ s testinony, that

Appel  ant was giving “indicators of being untruthful,”
reasonably coul d have been perceived by the nmenbers as an expert
opi nion on Appellant’s credibility during the interrogation.

The question posed fromthe panel nenber follow ng SA Lozania’s
testi nony shoul d have denonstrated to the mlitary judge that at
| east one of the nmenbers had focused in on Appellant’s physi cal
“indicators” of deceit, as described by SA Lozania, as a
critical piece of evidence. Under those circunstances, detailed
gui dance was essential to ensure that the nmenbers clearly
understood both the Iimted purpose for which the evidence m ght
have been consi dered and the prohibition agai nst using such
evidence to weigh the credibility of Appellant and A rman Wl s.
Al though as a general matter instructions on limted use are
provi ded upon request under MR E. 105, the rule does not
preclude a mlitary judge fromoffering such instructions on his

or her own notion, see United States v. Mark, 943 F. 2d 444, 449

(4th Cr. 1991), and failure to do so in an appropriate case

Wi ll constitute plain error. United States v. Garcia, 530 F. 2d

650, 655 (5th Gr. 1976)(citing Uphamv. United States, 328 F.2d

661 (5th Cr. 1964)(per curian).
The present case does not involve a stray remark on a
secondary matter. This case involves a central issue at trial

The i nperm ssible evidence was first introduced by the

16
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prosecution, the defense forcefully objected to subsequent

i ntroduction of such evidence, and a question generated by the
court-martial panel illustrated the manner in which the nenber’s
m ght affirmatively use human |ie detector testinony to weigh
credibility on an outcone-determ native issue. |In those
circunstances, the failure to provide appropriate gui dance to

t he nenbers constituted plain error.

The brief comrents by the mlitary judge explaining to the
menbers why he found a particul ar question to be inappropriate
did not constitute an adequate substitute for proper gui dance.
The coments by the mlitary judge told the nenbers why they
woul d not be provided with certain information, but it failed to
guide themw th specificity as to how they should and shoul d not
consi der the human lie detector evidence that had been pl aced
before them Under the circunstances of this case, the failure

to provide such guidance constituted prejudicial plain error.

V.  CONCLUSI ON
The decision of the United States Air Force Court of
Crimnal Appeals is reversed. The finding of guilty and
sentence are set aside. The record of trial is returned to the
Judge Advocate Ceneral of the Air Force. A rehearing nay be

ordered. Art. 67(e), UCMJ, 10 U.S.C. § 867(e) (2000).

17
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G ERKE, Judge (concurring in the result):

In my view, the adm ssion of nuch of Special Agent (SA)
Maur een Lozania's testinony on the credibility issue was harmnl ess
error because it anobunted to a statenent of the obvious: crimnal
investigators will continue asking questions until they think
they have a truthful and conplete statenent from a suspect.
However, | agree with the mgjority that SA Lozania' s testinony
regardi ng Appellant’s credibility went beyond the perm ssible
limts of Mlitary Rule of Evidence 608. Trial counsel crossed
the Iine when he elicited evidence that SA Lozania was an
experienced, trained investigator; elicited her opinion that
Appel l ant was |ying; and asked her about the verbal and physical
i ndi cators she enployed to evaluate truthful ness. The need for a
strong curative instruction becane obvious when a court nenber
asked what indicators SA Lozania had observed that caused her to
bel i eve that Appellant was |ying.

| agree with the ngjority that the mlitary judge s brief
ruling on the inpropriety of the menber’s question and his
general boilerplate instruction on credibility of witnesses were
i nadequate to ensure that the nenbers were not unduly influenced
by SA Lozania's “expert” opinion that Appellant was lying. In ny
view, the mlitary judge commtted plain error. He failed to
give a strong curative instruction when the inproper question was
asked, and he failed to give the nmenbers carefully tailored

gui dance in his final instructions.
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CRAWFORD, Chi ef Judge (dissenting):

| interpret the sequence of events at trial differently
than the majority. In ny view, the testinony elicited through
the Governnent’s direct and redirect-exam nation of Speci al
Agent (SA) Maureen Lozania was proper rebuttal of the defense’s
al l egation of a coerced confession, promnent in both the
openi ng statenent and the cross-exam nation of SA Lozani a.
Additionally, the lead opinion stands in stark contrast to
prevailing trial practice and the weight of |egal authority.
For these reasons, | respectfully dissent.

THE OPENI NG STATEMENT AND
DI RECT- EXAM NATI ON OF SA LOZANI A

In its opening statenent, trial counsel outlined the
sequence of events that occurred during the interrogation, to
establish that the interrogation resulted in a confession.
Trial counsel noted:

They bring her in, talk to her for a few mnutes to
just sort of build rapport, and then when required to
do so by the Uniform Code of MIlitary Justice, advise
her of her Article 31 rights. She again, as with al
suspects, is advised she has the right to remain
silent, she has the right to request a | awer, she is
under investigation for a violation of the Uniform
Code of MIlitary Justice, and Al rnman Kasper tells the
OSlI agents [sic], “I understand ny rights. | waive ny
rights. I'mwlling to talk to you.” Agent Lozania
guestions Airman Kasper. Airman Kasper initially

deni es the use of ecstasy. Agent [sic] Reese, after a
poi nt, takes over the questioning. He talks to her
about various things, including trying to put it into
respect a typical case of OSI investigations/
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interrogations, the fact this could be a | ot worse.
Peopl e coul d accuse you of a bad crine here, or using
every day. How nuch are you using it? And as the
nor e experienced investigator, Agent [sic] Reese gets
Airman Kasper to admt using drugs, specifically, as
Agent [sic] Reese and Agent Lozania will tell you,
Airman Kasper said “l used it one tine,” raises her
finger, her index finger, and starts crying.

There was no suggestion of coercion in trial counsel’s opening
statenent. Trial counsel sinply wal ked the nmenbers through the
i nterrogation process, which successfully resulted in a

conf essi on.

Def ense counsel responded by inform ng the nmenbers that
they would see “[a]n alleged oral confession by Airman Kasper,”
whi ch counsel then highlighted was one of only two itens on
whi ch the Governnent’s case rested. (Enphasis added.) Counse
t hen strikingly noted:

You will also hear that those OSI agents [sic] kept
pushi ng and pushi ng and pushi ng, after A rman Kasper
deni ed and deni ed and denied, and they believed that
t hey heard her confess to a one-tine use of ecstasy.
When they started that interrogation of A rman Kasper,
at that point, before they even asked questi on one,
right out of the chute, they had in their m nds

al ready suspected her of having used ecstasy. They
had al ready interviewed at | east one other suspect in
the case, Airman Wells. They' d already decided --
they’ d al ready had a preconcei ved notion of what they
t hought she had done.

(Enmphasi s added.) This vivid |anguage epitom zes the tone of the
def ense counsel’s opening statement. In short, the opening

st atenent suggested that the coercive nature of the
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interrogation invalidated, and in effect rendered nonexistent,
Appel I ant’ s conf essi on.

By creating a theme of coercion in its opening statenent,
t he def ense opened the door for Government rebuttal on the

issue. See United States v. Franklin, 35 MJ. 311, 317 (CMA

1992); United States v. Chavez, 229 F.3d 946, 952 (10th G

2000); United States v. Croft, 124 F.3d 1109, 1120 (9th Gr.

1997); United States v. Mowore, 98 F.3d 347, 350 (8th G r. 1996);

United States v. Know es, 66 F.3d 1146, 1161 (11th Cr. 1995);

United States v. Breitkreutz, 977 F.2d 214, 220 (6th Cr. 1992);

United States v. McAnderson, 914 F.2d 934, 949 (7th Cr. 1990);

see generally James W MEl haney, Trial Notebook, “Opening the

Door” 163 (3d ed. 1994). Moreover, by raising the possibility
of a coerced confession, the defense chall enged the Governnent

to “prove at |east by a preponderance of the evidence that the

confession was voluntary.” Lego v. Twoney, 404 U S. 477, 489
(1972). Indeed, this challenge reflected the “defendant’'s
constitutional right . . . to object to the use of the

confession and to have a fair hearing and a reliable

determ nation on the issue of voluntariness[.]” Jackson v.

Denno, 378 U.S. 368, 376-77 (1964). See also United States v.

Ellis, 57 MJ. 325, 390-91 (C. A A F. 2002)(Effron, J.,
dissenting). |In so doing, the defense rendered the techniques

used to elicit the confession fair game for Governnent inquiry,



United States v. Kasper, No. 02-0318/AF

as such techni ques woul d have a “tendency to nmake the exi stence
of . . . [coercion] nore probable or | ess probable than it woul d
be without the evidence.” See Mlitary Rule of Evidence 401.
Wth the door opened to address coercion, and bearing the
burden to prove that Appellant’s confession was voluntary, the
Government properly probed the techni ques used by SA Lozania to
elicit the confession. Specifically, trial counsel asked SA
Lozani a about his conversation during a break with a co-
interviewer, M. Travis Reese. SA Lozania replied that he and
M. Reese “decided that [Appellant] wasn’t telling the truth.
She wasn’t being honest with us and we deci ded that we needed to
buil d sonme thenes and hel p her tal k about what had happened.”
Trial counsel then asked if building themes was a common O fice
of Special Investigations (OSI) interview technique, to which SA
Lozani a responded affirmatively. Thus, the portion of the
Governnment’s direct exam nation of SA Lozania that Appell ant
al | eges was i nproper “human |lie detector” evidence was, by
contrast, a proper effort by the Governnent to refute the

defense’s allegation of coercion. Cf. United States v. Turner,

39 MJ. 259, 262 (C.MA. 1994)(noting that because there was

“not hing nore than a single passing conment during defense

counsel’s opening statenent,” the door was not opened for a

gover nnment response to the comment).
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CRGOSS- EXAM NATI ON AND
REDI RECT- EXAM NATI ON OF SA LOZANI A

Reiterating the theme of coercion developed in its opening
statenent, the defense then cross-exam ned SA Lozani a regarding
the validity of OSI interview techniques. Specifically, defense
counsel inquired about the “Reed Techni que” used by OSI agents,
and rhetorically asked, “I nmean, you're thinking she’'s guilty,
right?” and “Frominterrogations, the goal is to get a
confession, isn't it, at the end of the day?” Counsel also
chal | enged SA Lozania' s failure to termnate the interview
despite Appellant’s repeated denial of guilt and contrasted SA
Lozani a’ s disbelief of Appellant’s denial with her acceptance of
Airman Wl ls’s statenent. The cross-exam nation discrediting SA
Lozania s interview techni ques conpri sed approxi nately 14 pages
of the record of trial.

Havi ng al ready rendered the issue of a coerced confession
fair game for argunment through its opening statenent, the
def ense opened the door to rebuttal even nore wdely through its

ext ensi ve cross-exan nation of SA Lozania. See United States v.

Vasquez, 267 F.3d 79, 85 (2d Cr. 2001); United States v.

Segal |, 833 F.2d 144, 148 (9th Cr. 1987); United States v.

Goudy, 792 F.2d 664, 673 (7th Gr. 1986); United States v.

Barrentine, 591 F.2d 1069, 1081 (5th Cir. 1979); United States
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v. Wal ker, 421 F.2d 1298, 1299 (3d Cr. 1970). Accordingly, in
its redirect-exam nation, the Governnent asked SA Lozani a

whet her he believed Airman Wells's statenent was truthful, and
then asked -- after a session under Article 39(a), Uniform Code
of Mlitary Justice, 10 U.S.C. 8 839(a) (2000) -- if indicators
of untruthful ness pronpted the agents to continue the interview
wi th Appellant despite Appellant’s denial of guilt, to which SA
Lozani a responded affirmatively. This |ine of questioning was
properly targeted to refute the inplication of coercion behind
the defense’s cross-exam nation into the agents’ failure to stop
their interrogation. Furthernore, the questions properly served
to nmeet the Governnment’s burden to “prove at |east by a

pr eponderance of the evidence that the confession was
voluntary.” Twoney, 404 U S. at 489.

Mor eover, the |lead opinion msses the main issue in the
case when it speaks of cautionary instructions as to character
for truthful ness. The question of truthfulness, or |ack of
trut hful ness, was raised as a voluntariness issue rather than a
credibility issue concerning inpeachnment. _ MJ. (3, 11).

Accordingly, | would hold that the mlitary judge did not
err in allowng SA Lozania s testinony and declining sua sponte

to provide curative instructions.
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