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Judge EFFRON delivered the opinion of the Court.
A general court-martial conposed of officer nenbers
convi cted Appellant, contrary to his pleas, of one specification
each of maltreatnent, rape, indecent assault, and making a fal se
official statenent, and two specifications alleging dereliction
of duty, in violation of Articles 93, 120, 134, 107 and 92,
Uni form Code of Mlitary Justice [hereinafter UCMI] 10 USC §8
893, 920, 934, 907, and 892 (2002), respectively. He was
sentenced to confinement for four years and reduction to pay
grade E-4. The convening authority approved the findings and
approved a sentence of confinenent for two years and reduction
to pay grade E-4. The Court of Crimnal Appeals affirmed in an
unpubl i shed opi ni on.
On Appellant’s petition, we granted review of the follow ng
I ssue:
VWHETHER THE M LI TARY JUDGE ERRED | N REFUSI NG
TO | NSTRUCT THE MEMBERS ON THE DEFENSE OF
M STAKE OF FACT AS TO THE COVPLAI NANT' S
CONSENT AS RELATED TO THE OFFENSE OF RAPE | N
THE SPECI FI CATI ON OF CHARCE 11.
For the reasons stated below, we hold that the mlitary judge

did not err when he declined to instruct the panel of nenbers on

t he defense of mi stake of fact.
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. BACKGROUND

A. The M stake of Fact Defense

When an accused is charged with a crinme in which know edge
or intent is material as to an elenent, “it is a defense to an
of fense that the accused held, as a result of ignorance or
m st ake, an incorrect belief of the true circunstances such
that, if the circunstances were as the accused believed them
the accused would be not guilty of the offense.” Rule for
Courts-Martial 916(j) [hereinafter RC.M]. |If the accused is
charged with a general intent offense such as rape, “the
i gnorance or m stake nmust have existed in the mnd of the
accused and nust have been reasonabl e under all the
circunstances.” Id.

Rape is a general intent offense requiring proof that an
accused del i berately or purposefully commtted an act of sexual

i ntercourse by force and without the victinis consent. See

Article 120(a); Manual for Courts-Martial, United States (2002

ed.) Part 1V, para. 45.b.(1) [hereinafter MCM; United States v.

WIilis, 41 MJ. 435, 437 (C A A F. 1995 . “[A]ln honest and
reasonabl e m stake of fact as to the victinms |ack of consent”

is an affirmati ve defense to a charge of rape. United States v.

True, 41 MJ. 424, 426 (C. A A F. 1995)(quoting United States v.

Taylor, 26 MJ. 127, 128 (C.M A 1988)).
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The mlitary judge is required to instruct the court-
martial panel on the availability and |l egal requirenents of an
affirmati ve defense, if “the record contains sone evidence to
which the mlitary jury may attach credit if it so desires.”

United States v. Brown, 43 MJ. 187, 189 (C A A F. 1995)

(quoting United States v. Simmel kj aer, 18 C M A 406, 410, 40

CMR 118, 122 (1969)). See RC. M 920(e)(3); United States v.

Davis, 53 MJ. 202, 205 (C A A F. 2000). An affirmative defense
“may be raised by evidence presented by the defense, the
prosecution, or the court-martial.” R C M 916(b) discussion
The defense theory at trial and the nature of the evidence
presented by the defense are factors that may be considered in
determ ni ng whether the accused is entitled to a m stake of fact

i nstruction, but neither factor is dispositive. See United

States v. Jones, 49 MJ. 85, 91 (C.A A F. 1998); Taylor, 26 MJ.

at 131. “Any doubt whether an instruction "should be given
shoul d be resolved in favor of the accused.”” Brown, 43 MJ. at

189 (quoting United States v. Steinruck, 11 MJ. 322, 324

(C.MA 1981)).

B. Appellant's Trial

Appel | ant was prosecuted for a nunber of offenses,
i ncluding a charge that he raped Technical Sergeant (TSgt) W

while both were stationed in Saudi Arabia at Eskan Vill age.
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Appel l ant’ s defense at trial was that he did not engage in

sexual intercourse with TSgt W

1. Defense Counsel's Openi ng Statenent

The central thene of defense counsel’s opening statenent
was that Appellant did not engage in an act of sexual
intercourse with TSgt W I n support of this approach, defense
counsel suggested the evidence would show that TSgt W had
fabricated the rape charge. According to defense counsel, TSgt
Wwanted a transfer from Saudi Arabia to the United States. The
apparent inplication was that she would receive nore synpathetic
consideration as a rape victim Defense counsel indicated the
evi dence woul d show that TSgt Whad not wanted to | eave her
famly in Little Rock, Arkansas, where she had been stationed
for sixteen years, and that she decided to accuse Appellant of
rape after Staff Sergeant (SSgt) S told her about inappropriate
sexual advances by Appellant. Defense counsel suggested the
evi dence woul d show that TSgt Ws notive to fabricate and the
| ack of nedical evidence would prove that no sexual intercourse

occurred.

2. The Victims Testinony

TSGT Wwas the prosecution's prinmary witness. She provided
the follow ng testinony about her interaction with Appellant -

who was her first sergeant — in the brief period between her
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arrival at Eskan Village and the incident |eading to the rape
char ge.

During the two days followi ng her arrival, Appellant
provi ded TSGT Wwith an orientation — showi ng her around the
base, including her in social functions, and introducing her to
other Air Force personnel. In the course of these activities,
Appel | ant pointed out a private swi mm ng pool, indicating that
he was allowed to bring one guest to the pool. He told her not
to tell anyone el se about it.

In the afternoon of her third day at the base, Appell ant
called TSgt Winto his office on four different occasions,
asking her each tine to acconpany himto the private pool that
night. Although TSgt Wrepeatedly attenpted to avoid giving a
di rect answer, Appellant pressed her to join him and she
eventual ly agreed to do so. That evening, Appellant nmet TSgt W
at her room telling her that they would first go to his
apartnent so that he could change into his swinsuit. At the
apartnent, Appellant asked TSgt Wto enter his room Because
she was reluctant to be alone with him she declined to do so,
and remained in the hallway while he changed.

When they arrived at the private pool, no one el se was
present. TSgt W hesitated because she did not want to be al one
wi th Appellant, but she was al so concerned about acting in a

manner that would be perceived as insulting to her first
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sergeant. After Appellant prodded her, she eventually went into
the pool area, and they both entered the pool. At the tinme she
entered the pool, she was wearing shorts over her sw nsuit.
After the pockets filled with water, causing disconfort, she
renmoved the shorts that covered her swinsuit. Over the period
of about an hour, Appellant and TSgt Wswam and tal ked, spendi ng
time in both the pool and a nearby hot tub.

While in the hot tub, Appellant asked TSgt Wif she trusted
him She replied that she did. He began to rub her feet. A
few seconds | ater, Appellant |let go of her feet, stood up, and
“cane at” her -- touching her breasts, buttocks, thighs, and
back. After trying to kiss her, he pulled aside her sw nsuit
and inserted his finger into her vagina. According to TSgt W

this initial contact |asted “a couple of seconds,” |eaving her
in shock, unable to nove or speak.

Appel lant then left the hot tub and spread out a towel on
the deck. TSgt Wtold Appellant, “I can’t do this.” She next
found herself on her back on the towel, but could not recall the
details of noving fromthe hot tub to the towel. Appellant
pul l ed down his sw mtrunks and “came down on [her] really
fast,” leaving her able to nove only her upper chest area and

head. She struggled to turn her head back and forth to avoid

Appellant’s attenpts to kiss her, which led himto say, “cone
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on, kiss me.” Appellant then inserted his penis into TSgt Ws
vagi na.

TSgt W who began to cry “really hard,” had difficulty
breat hi ng. Appellant asked TSgt Wif she wanted himto stop,
and she nodded an affirmative response. It is unclear whether
he saw her response, but he did not stop. When she realized
that he was not stopping, she began to cry “even harder.” He
again asked if she wanted himto stop, and TSgt Wwas able to
say that she wanted himto stop. Appellant then ended the act
of sexual intercourse.

After termnating the sexual activity, Appellant said: “You
are a beautiful woman and we are both adults.” He asked her to
cone back to his roomwith him She refused. He said that he
wanted to get to know her better, and that she should “just |et
what conmes natural happen” next time. He also said that she
need not worry because he had undergone a vasectony. As they
were preparing to |l eave, he added: “Well, at least this was

consensual .”

3. Defense Counsel’s Cross-Exam nation of the Victim

The cross-exam nation of TSgt Wby defense counsel
enphasi zed the defense contention that Appellant did not engage
in sexual intercourse with TSgt W Defense counsel highlighted

i nconsi stenci es between TSgt Ws testinony at trial and prior
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statenents she made to investigating authorities. 1In addition,
def ense counsel explored TSgt Ws unhappiness with having to

| eave her famly. Defense counsel did not ask any questions on
cross-exam nation to explore or highlight a m stake of fact

def ense.

4. The Def ense Case

The defense case on the nerits sought to bolster the
proposition that Appellant did not engage in sexual intercourse
with TSgt W Appellant did not seek to establish a m stake of
fact defense. Defense counsel submtted twenty-three affidavits
and multiple wtnesses attesting to Appellant’s good mlitary
character, his |aw abiding nature, and his character for
truthfulness. A fellow first sergeant testified that
Appel lant’s public interaction with TSgt Wwas neither
i nappropriate or unusual. Defense counsel attenpted to
discredit SSgt S s allegations of inappropriate sexual advances
by Appellant. Defense counsel also introduced evidence that a
guard wal ked past Appellant and TSgt Wwhile they were in the
hot tub, and that they had exchanged greetings. Appellant did
not testify, and the defense did not present any other evidence

of a m stake of fact defense during its case-in-chief.
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5. The Request for Instructions and
Def ense Counsel’'s C osi ng Argunent

Prior to closing argunents, defense counsel noved for a
m st ake of fact instruction. Defense counsel’s argunent in
favor of the instruction addressed TSgt Ws remarks and actions
t owar ds Appel | ant, suggesting that the record was unclear as to
whet her TSgt W *comruni cated her non-desire” to Appellant.
Def ense counsel did not cite or rely upon that aspect of TSgt
Ws testinony stating that after the act was conpl eted,
Appel l ant said: “Well, at |east this was consensual.” Likew se,
def ense counsel did not contend that TSgt Waffirmatively had
indicated a desire to engage in sexual intercourse. The
mlitary judge denied the notion, taking note of TSgt Ws
testinony that Appellant had rushed toward her, pinned her down,
left her in a state of shock, and did not ask if she wanted him
to desist until after the act of penetration. The mlitary
j udge, observing that the m stake of fact defense requires both
an honest and a reasonable belief, held that there was not
enough evidence to warrant an instruction. He specifically
relied upon TSgt Ws description of the incident and the defense
theory of the case, which he described as “blanket denials of
any kind of contact whatsoever[.]”

Def ense counsel s cl osing argunment concentrated on the

defense theory that Appellant had not engaged in sexual

10
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intercourse with TSgt W Counsel did not ask the nenbers to
consi der that Appellant m ght have m stakenly believed that TSgt
W consented to sexual intercourse, but sinply took note of the
Government’s burden to prove “lack of consent” and contended

that the Governnent could not do so beyond a reasonabl e doubt.

I1. Discussion

The issue of whether a jury was properly instructed is a

question of law, which we review de novo. United States v.

McDonal d, 57 MJ. 18, 20 (C. A A F. 2002). Even if not requested
by the defense, a mlitary judge has a sua sponte duty to give
certain instructions when reasonably raised by the evidence,
including a defense instruction as to the affirmative m stake of
fact defense. See id.; RC M 920(e).

In the present case, the mlitary judge concluded, as a
matter of law, that there was insufficient evidence of a
reasonabl e and honest belief to require a m stake of fact
instruction. The Court of Crimnal Appeals suggested there was
sone evidence that Appellant had an honest belief as to consent.
The court observed, however, that it was “difficult . . . to
i magi ne any court nenbers attaching any credit” to the evidence.

United States v. Hi bbard, No. ACM 34371, slip Op. at 5 (A F. C

Crim App. Nov. 29, 2001). The court concluded, as a matter of

law, that there was i nsufficient evidence of a reasonabl e belief

11
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to require an instruction. 1d. For the reasons set forth
below, it is appropriate to focus on the point of agreenent
between the mlitary judge and the Court of Crimnal Appeals -
that the evidence did not reasonably raise the issue of whether
Appel  ant had a reasonabl e but m staken belief as to consent.
Because we conclude that the mlitary judge did not err in this
regard, we need not address aspects of the ruling by the
mlitary judge or the opinion by the court below citing other
reasons for declining to give the instruction.

On appeal , Appellant suggests that the follow ng factors
support a m stake of fact instruction: (1) TSgt Wwillingly
accepted Appellant’s invitation to join himat night in a
private swi mm ng pool; (2) she accepted a foot rub from
Appel I ant; (3) when Appell ant engaged i n sexual touching, she
did not tell himthat she wanted himto stop; (4) they both got
out of the tub and | aid dowm on a towel and had sexual
intercourse; (5) during intercourse, Appellant received “m xed
signals” in the formof heavy breathing and crying; and (6) when
he asked her after penetration if she wanted himto stop, he may
not have perceived her first response, but when he asked again
and she said “Yes” he stopped. |In addition, as noted by the
Court of Crimnal Appeals, at the end of the incident appellant

said, “Well, at least this was consensual.” 1d.

12
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The test for determ ning whether an affirmative defense of
m st ake of fact has been raised is whether the record
contai ns sone evidence of an honest and reasonable m stake to
whi ch the menbers coul d have attached credit if they had so
desired. R C M 916(j); Davis, 53 MJ. at 205. 1In the present
case, as noted above, our focus is limted to the “reasonabl e
m st ake” prong of the test. Therefore, in determ ning whether
the factors cited by Appellant reasonably raised the defense of
m st ake of fact, we consider whether the record contains sone
evi dence of a reasonable m stake to which the nenbers coul d have
attached credit if they had so desired. In doing so, we
consider the totality of the circunstances at the tine of the
of fense. Key circunstances in this case include: (1) the fact
t hat Appellant had a supervisory relationship with TSGT W and a
responsibility to orient her to her new duty station; (2) his
use of the official duty environment to press her to join him at
the swi mm ng pool that evening; (3) her manifest disconfort, as
reflected in her repeated efforts to avoid his invitation to
join himin the swinmm ng pool, her unwillingness to enter his
apartnent, and her hesitancy to enter the pool until prodded by
him (4) his insistence that she respond to a question about
trust as a predicate for giving her a foot rub; (5) his sudden
rush at her, followed by aggressive sexual touching; (6) her

statenent that this put her in a state of shock; (7) the absence

13
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of any evidence that she responded positively to his aggressive
sexual touching; (8) her repeated attenpts to avoid his kisses;
and (9) his use of his body weight to restrict her upper body
novenent s.

I n our consideration of whether a m stake of fact
instruction is required, we take into account the manner in
which the issue was litigated as well as the material introduced

into evidence at trial. See, e.g., United States v. Peel, 29

MJ. 235 (CMA 1989).

As noted by the mlitary judge in the present case, defense
counsel concentrated throughout the trial on the theory that
Appel I ant had not engaged in sexual intercourse with TSgt W
Def ense counsel steadfastly adhered to the theory of no sexual
intercourse in his opening statenment, during his cross-
exam nation of TSgt W in the presentation of defense evidence,
and in his closing argunent.

Wth respect to cross-exam nation, defense counsel’s
approach to the prosecution’s key witness, TSgt W is
informative — particularly because Appellant, at trial and on
appeal, has relied on her testinony as the basis for the
instruction. At best, TSGI Ws testinony described a situation
that the defense m ght have explored in greater detail to
reasonably raise a mstake of fact. Such an approach, however,

woul d have entailed an el enent of risk, because the cross-

14
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exam nation m ght have produced testinony that nore firmy
denonstrated an absence of consent. The fact that such an
approach woul d have been risky, however, does not nean that the
defense could | eave the details unexplored and then expect to
receive a m stake of fact instruction. Wthout such
exploration, TSGI Ws testinony did not describe a situation
that reasonably raised a m stake of fact as to her w llingness
to engage in sexual intercourse.

In the present case, defense counsel nade no attenpt on
cross-exam nation of TSgt Wto explore and devel op grounds for a
m stake of fact. |Instead, counsel used cross-exam nation to
hi ghl i ght i nconsi stencies and establish notive in an attenpt to
bol ster his own theory that no sexual intercourse occurred. See
Jones, 49 MJ. at 90.

Al though it is not necessary to present evidence of a
m stake of fact in the defense case on the nerits or to discuss
such evidence in closing argunment in order to obtain an

instruction in a proper case, see, e.g., United States v.

Sellers, 33 MJ. 364, 368 (CMA 1991), it is appropriate for
an appellate court to take into account the absence of such a
presentation in assessing the significance of the evidence. W
note that TSgt Ws testinony regarding Appellant’s remark --
“Well, at least this was consensual” — was treated at trial as

an isolated remark unconnected to specific evidence of

15
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Appel  ant’ s understanding or intent. Defense counsel did not
seek to connect it to any other evidence at trial, nor did

def ense counsel seek through argunment to suggest that the case

i nvol ved sexual intercourse which Appellant believed to be
consensual . Al though the defense presentation at trial is not

di spositive in determ ning what affirmative defenses have been
reasonably rai sed by the evidence, we nmay take into account the
absence of a m stake of fact approach fromthe defense case when
consi dering evidence such as TSGI' Ws testinony about

Appel lant’s parting remark. See Taylor, 26 MJ. at 131. 1In

that context, Appellant’s cursory parting remark -- that “at
| east” the act was consensual — need not be viewed as anything
nmore than an after-the-fact attenpt to recast unpl easant

circunstances in a favorable light. Cf. United States v.

Buckl ey, 35 MJ. 262 (C MA 1992)(appellant's remark to victim
t hat he thought she was awake did not raise m stake of fact as
to consent).

In summary, the evidence cited by the defense in |ight of
the totality of the circunstances, including the manner that the
issue was litigated at trial, was insufficient to reasonably
rai se the i ssue of whether Appellant had a reasonabl e beli ef

that TSgt Wconsented to sexual intercourse.
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[11. Concl usion

The decision of the United States Air Force Court of

Crim nal Appeals is affirned.
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