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PER CURI AM

Appel lant filed a wit-appeal petition for review of
the United States Arny Court of Crimnal Appeals’ decision
on application for extraordinary relief in the nature of a
writ of prohibition, mandanmus, habeas corpus, and stay of
proceedi ngs. Additionally, appellant filed a notion for
stay of court-nmartial proceedings. Appellant argues his
order to active duty in the United States Arny is void, and
he bases this argunent on the conclusion that he was
fraudul ently induced into signing a contract for service in
the Arny. Appellant is also litigating this matter in the

United States District Court. See Beck v. Secretary of the

Arny, Cv. No. 01-0529 (D.D.C.).

Cting Wodrick v. Divich, 24 M} 147 (CMVA 1987),

appel  ant contends this Court should stay his court-marti al
proceedi ngs pending a resolution of the civil matter,

dism ss the court-martial charge against him and direct
his discharge fromthe Arny. W disagree. |In Wodrick,
“‘[tlhe district court, after a de novo review, accepted
the Magistrate’s findings and recommendati ons and deni ed
the Air Force’s notion to dismiss for’ failure to exhaust
remedi es, concluding that a court-martial ‘could not
determne the nerits of’ his ‘contractual clainms.” It also

ruled in Wiodrick’s favor on his contract clains.” 1d. at
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149, quoting Wodrick v. Hungerford, 800 F.2d 1413, 1415

(5" CGir. 1986). Thereafter, the Court of Appeals reversed
on the basis that Wodrick had not exhausted his mlitary
renedies. 800 F.2d at 1418.

As a matter of comty given the posture of the
Wodrick case when it arrived at this Court, we refused to
resolve the nmerits of Wodrick’s clains because the
District Court previously had adjudicated the matter,
hol di ng that Wodrick’ s contract for mlitary service was
void. This Court did, however, grant a stay of proceedi ngs
pending further reviewin the District Court, so Wodrick
could obtain a reinstatenment of the favorable District
Court ruling on his claimof an invalid contract. 24 M at
155.

| ssuance of an extraordinary wit staying court-
martial proceedings requires the careful exercise of
di scretion. Wwen a wit petition asks us to stay a court-
martial in deference to proceedings in a court outside the
mlitary justice system it would be inappropriate to issue
a stay absent a persuasive ruling fromsuch a court or
sim lar prudential considerations.

The wit-appeal petition and notion for stay of court-

martial proceedi ngs are deni ed.
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SULLI VAN, Seni or Judge (concurring in part and dissenting in

part):

| agree with the majority’s decision to deny appellant’s
requests to both dismss the court-martial charges against him
for a lack of jurisdiction and direct his discharge fromthe
United States Arnmy. Such action is entirely consistent with this

Court’s opinion in Wodrick v. Divich, 24 Ml 147, 155 (CVA 1987).

| disagree, however, with the ngjority’s decision to deny a
stay of court-martial proceedings until the pending proceedi ngs
in federal district court are resolved. Such a stay was granted

in Wodrick v. Divich, supra, even though that petitioner’s civil

cause of action, along with the trial court’s factual findings in
his favor, had been dism ssed by the Court of Appeals. Based on
principles of comty and the probable refiling of his action,
this Court granted a stay of “court-martial proceedings until
Wbodrick’s clains have been finally adjudicated in the civilian
courts.” 1d. at 153. These sane principles of comty should

al so apply in Beck’s case, where the civil case is actually

pendi ng.

This Court spoke to this precise issue in Wodrick v. Divich,

as foll ows:

Whether, as in [Parisi v. Davisdson,
405 U. S. 34 (1972)], a claimis nmade for
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release frommlitary status by reason of
consci enti ous objection or whet her
instead the claimis for rel ease because
of a material m srepresentation, a court-
martial 1s not the nbst conveni ent forum
to handle the matter. These tribunals
“are not convened to review and rectify
adm nistrative denials of” rel ease from
active duty. 1d. 405 U. S. at 42, 92
S.C. at 820. Furthernore, the issues of
contract |aw i nvol ved here are not those
in which courts-nmartial “have a speci al
conpetence.” 1d. at 39 n. 6, 92 S.Ct. at
819 n. 6.

Parisi makes clear that there are many
reasons why it would be desirable if the
validity of Wodrick' s enlistnent
contract could be adjudicated in a
Federal District Court, rather than
before a court-martial. Mreover, it
seens clear that, under the principles of
comty adverted to in Parisi, the
mlitary justice system properly may
defer to proceedings in the Federal
civilian courts. Just as the Suprene
Court urged Federal civilian courts to
“give careful consideration to the
appropriate demands of comty,” id. at
46, 92 S. . at 822, when rel ated
proceedi ngs are pendi ng before courts-
martial, the mlitary justice system
shoul d consi der the “demands of comty”
in connection with related proceedings in
a Federal District Court.

The majority denies the request for a stay of the court-
martial proceedings on the basis that the federal district court
has not yet made a persuasive ruling in the civil action and the
absence of “simlar prudential considerations.” M at (3).
It is uncontroverted, however, that the district court is

prepared to go forward and itself suggested to appellant that he

seek a stay of the court-martial proceedings before it further
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acts in his case. The principles of comty delineated in

Wbodrick v. Divich, supra, strongly suggest that this Court

shoul d not act in a way which fosters conpeting civilian and

mlitary | egal proceedings.

In sum | would hold that appellant’s wit-appeal petition
shoul d be resolved on the basis of this Court’s decision in

Wbodrick v. Divich, supra. Accordingly, follow ng our Court’s

precedent, | would vote to grant the requested stay.
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