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Judge EFFRON delivered the opinion of the Court.

A general court-martial conposed of a mlitary judge sitting
al one convicted appell ant, pursuant to his pleas, of |arceny by
fal se pretenses (four specifications) and making a fal se claim
(three specifications), in violation of Articles 121 and 132,

Uni form Code of MIlitary Justice (UCMJ), 10 USC 88 921 and 932,
respectively. He was sentenced to a bad-conduct di scharge,
confinenent for eighteen nonths, forfeiture of all pay and
al l omances, and reduction to the grade of Private E-1. The
conveni ng authority approved these results, and the Court of
Crimnal Appeals affirmed in an unpublished opinion.
On appellant’s petition, we granted review of the foll ow ng

i ssue:

VWHETHER THE STAFF JUDGE ADVOCATE' S ADDENDUM

AND THE CONVENI NG AUTHORI TY' S ACTI ON

ERRONEQUSLY | NTERPRETED AND APPLI ED ARTI CLES

57(a) AND 58b, UCMI, AND, |IF SO, WHETHER

APPELLANT WAS PREJUDI CED. Conpare United

States v. Kol odjay, 53 MI 732 (Arny

G.CrimApp. 1999), with United States v.
Onens, 50 MJ 629 (AF Ct.Crim App. 1998).

For the reasons di scussed below, we return the case for a new

convening authority's action.
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| . BACKGROUND - FORFEI TURE OF PAY AND ALLOWANCES

There are two distinct types of forfeiture of pay and
al l omances at issue in this case. The first category --
adj udged forfeitures -- involves forfeitures that may be
included in a sentence adjudged at a court-martial. See RCM
1003(b)(2), Manual for Courts-Martial, United States (2000 ed.).
Forfeitures in the second category -- mandatory forfeitures --
are not part of the court-martial sentence, but apply as a
col l ateral consequence of specified sentences during designated
periods of confinement or parole. See Art. 58b(a), UCMIJ, 10 USC
§ 858b(a). The follow ng sunmarizes applicabl e considerations

wWith respect to both types of forfeitures.

A. Forfeitures Adjudged by a Court-Marti al

1. Forfeitures that nmay be adjudged as part of a court-narti al
sent ence

The sentence adjudged by a court-martial nmay include
reprimand, forfeiture of pay and all owances, a fine, reduction
in pay grade, restriction to specified limts, hard | abor
w t hout confinenent, confinenent, punitive separation, and
death. RCM 1003(b), supra. The maxi mum puni shment at trial is
subject to the limts set in the punitive articles of the UCM
for particular offenses, as well as limts inposed by the

Presi dent for each of fense under Article 56, UCM]J, 10 USC § 856.
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The President’s limtations are set forth in Part IV of the
Manual , supra, and are summarized in Appendi x 12 of the Manual.
Wth respect to forfeitures, the Manual establishes a

speci fic maxi num for each offense. Conpare, e.g., para.

10(e) (1), Part IV, Manual, supra (authorizing forfeitures up to
two-thirds' basic pay for one nonth for the offense of failure
to go to an appoi nted place of duty), with para. 10(e)(2)(d)
(total forfeiture of pay and all owances for the offense of

unaut hori zed absence in excess of thirty days term nated by an

apprehension); see also United States v. Warner, 25 MJ 64 (CMA

1987) (linking total forfeiture to periods of adjudged
confinement). |In addition, special courts-martial, which may
adj udge forfeiture of basic pay, may not adjudge forfeiture of
al l owances, and nmay not adjudge forfeiture of basic pay in
excess of two-thirds' basic pay per nonth for one year. Art.
19, UCMJ, 10 USC § 819.
2. The effective date of forfeitures adjudged at trial

As originally enacted, the UCMI provided in Article 57 that
forfeitures could not extend to pay or allowances accrued before
the date on which the sentence was approved by the conveni ng
authority. Act of May 5, 1950, ch. 169, 64 Stat. 107, 126. As
a result, a person whose sentence included forfeitures could

continue to draw full pay and all owances for many weeks or
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mont hs after the sentence was adjudged, pending action on the
findings and sentence by the convening authority.

The delay in the effective date of forfeitures pending
convening authority action remained in effect until 1996, when
Congress substantially revised Article 57. National Defense
Aut hori zation Act for Fiscal Year 1996, Pub. L. No. 104-106,

§ 1121, 110 Stat. 186, 462. As amended, Article 57 provides
that forfeitures take effect on the earlier of: (1) fourteen
days after the date on which the sentence was adjudged at trial;
or (2) the date on which the sentence was approved by the
conveni ng aut hority.

3. The convening authority’ s action on forfeitures adjudged at
trial

Article 57, as anended, enables the convening authority,
upon application by the accused, to defer forfeitures prior to
taking formal action on the sentence under Article 60, UCMI, 10
USC § 860. When taking forrmal action on the sentence, the
convening authority has broad discretion to “approve,

di sapprove, comute, or suspend the sentence in whole or in
part.” Art. 60(c)(2). Wth respect to forfeitures, this
provi si on enpowers the convening authority to approve,

di sapprove, or nodify forfeiture of pay and all owances. In

addition, it permts the convening authority to suspend any
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forfeitures included in the sentence approved by the convening

authority.

B. Mandatory Forfeitures Applicable to Persons in Confinenent
1. Legislative background

The UCMJ, as enacted, followed prior mlitary practice
under which servicenmenbers sentenced to confinement continued to
draw pay and al |l owances while in prison, except to the extent
t hat adjudged forfeitures were included in the approved
sentence. This practice continued for nore than four decades
until sharply restricted in the National Defense Authorization
Act for Fiscal Year 1996, supra at § 1122 (art. 58b, UCMJ, 10
USC § 858b).

The legislative history of the restriction in Article 58b
reflects congressional concern “that some mlitary service
menbers continue[d] to receive active duty pay and al |l onances
whi l e serving extended prison sentences.” H R Rep. No. 104-
131, at 218 (1995). At the same tine, in recognition of the
hardshi p that mandatory forfeitures m ght work on dependents,
Congress included discretionary authority “to provide
transitional conpensation for the dependents of the accused.”

H R Conf. Rep. No. 104-450, at 853 (1996).
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2. Circunstances triggering mandatory forfeitures

Mandat ory forfeitures apply only under the follow ng
circunstances. First, mandatory forfeitures apply only if the
court-martial sentence falls within one of the foll ow ng
qual i fying categories: (1) confinenent for nore than six nonths;
(2) confinenment for six nmonths or less, but only if the sentence
al so includes a punitive discharge; and (3) death. Art.
58b(a)(2). Second, mandatory forfeitures apply only during
periods in which a servicenenber is in confinenment or on parole
as a result of the applicable court-nmartial sentence. Art.
58b(a)(1). Third, mandatory forfeitures apply only when pay and
al l owances are "due that nmenber." See Part |.B.3, infra.
Mandatory forfeitures take effect on the earlier of: (1)
fourteen days after the date on which the sentence is adjudged;
or (2) the date on which the sentence is approved by the
convening authority. See Art. 58b(a)(1l) and Art. 57(a)(1),
UCMI, 10 USC § 857(a)(1).

Because mandatory forfeitures are keyed to specific types
of sentences set forth in the statute, there is provision for
repaynment if appellate reviewresults in a change in the
sentence. |If the sentence is subsequently set aside or
di sapproved, or if it is nodified so that it no |onger provides

for a qualifying punishnent under Article 58b(a)(2), any anounts
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taken for purposes of mandatory forfeitures are returned to the
menber. Art. 58b(c).
3. Scope of mandatory forfeitures

In the case of confinenment or parole resulting froma
qual i fying special court-martial sentence, nmandatory forfeitures
apply only to any basic pay due during the period of confinenent
or parole. Art. 58b(a)(1l). In the case of a qualifying general
court-martial sentence, mandatory forfeitures apply to all pay
and al |l owances "due that nenber during" the period of
confinenment or parole. Id.
4. Action on mandatory forfeitures by the convening authority

In contrast to the power that a convening authority may
exercise with respect to forfeitures adjudged as part of a
court-martial sentence, the convening authority is not enpowered
to di sapprove, nodify, or suspend nmandatory forfeitures required
by Article 58b during periods of confinenent or parole. The
convening authority has two limted powers with respect to
mandatory forfeitures. First, upon application of the accused,
the convening authority may defer a mandatory forfeiture until
the date on which the convening authority approves the sentence
under Article 60, and may rescind such defernent at any tine.
Art. 58b(a)(1l); see Art. 57(a)(2). Second, if the accused has
dependents, the convening authority has discretion to provide

transiti onal conpensation to such dependents for a limted
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period of time. |In such a case, the convening authority may

wai ve all or part of any mandatory forfeitures required by
Article 58b(a) for a period not to exceed six nonths, and the
mandatory forfeitures subject to such a waiver are paid directly

to dependents of the accused. Art. 58b(b).

1. APPELLANT' S REQUEST OF THE CONVENI NG AUTHORI TY
As noted at the outset, appellant’s sentence included a

bad- conduct di scharge, confinenent for eighteen nonths,
forfeiture of all pay and all owances, and reduction to the
| onest enlisted grade. Pursuant to RCM 1105, appellant’s
def ense counsel submtted a post-trial “petition for clenency,”
whi ch included a request that the convening authority “consider
utilizing Article [58b] of the UCM] to waive the forfeitures of

SPC Enmi ni zer’ s pay and al |l owances and direct that noney to be

o

provided directly to SPC Emm ni zer’ s young son
Wth respect to appellant’s request, the staff judge

advocate (SJA) advised the convening authority: “lIn order to

grant the requested relief on forfeitures, you would have to

di sapprove the adjudged forfeitures and then grant the accused’s

“I'n an apparent typographical error, defense counsel cited Article 58(b),
whi ch addresses execution of confinenment, rather than Article 58b, which
addresses forfeitures. It is clear fromthe record and proceedi ngs on appeal
that all parties involved in the post-trial review and appell ate proceedi ngs
have understood that appellant was asking the convening authority to waive
forfeitures under Article 58b
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request for waiver of automatic forfeitures pursuant to Article
58b(b), UCMJ, for a period of up to six nonths.” The SJA
recommended that the convening authority deny the request for
wai ver of forfeitures, and the convening authority followed that

r ecomrendati on.

I11. DI SCUSSI ON
In the present appeal, appellant asserts that the SJA erred
by advising the convening authority that he could not exercise
wai ver authority under Article 58b(b) wi thout first disapproving
the forfeitures that had been adjudged as part of the court-

martial sentence. Appellant relies on United States v. Oaen, 50

Ml 629 (AF . Crim App. 1998), in which the Air Force Court of
Crim nal Appeals held that nandatory forfeitures are triggered -
- and may be waived -- under Article 58b regardl ess of whether
the sentence includes adjudged forfeitures. Id. at 631-32. The
parties note that a different view was expressed in United

States v. Kolodjay, 53 MI 732, 736 (Arny Ct. Crim App. 1999),

in which the Arnmy Court of Crimnal Appeals concluded that “if
adj udged forfeitures are not deferred prior to [the convening
authority’s] action, and are approved w t hout suspension at the
time of the Article 60, UCMI, action, then Article 58b waiver is
unavai |l abl e because the adjudged forfeitures will be executed,

and there will be no automatic forfeitures to waive.”

10



United States v. Enm ni zer, No. 01-0712/ AR

Al though the position of the Air Force court reflects a
thoughtful attenpt to facilitate the provision of transitional
conpensation to dependents, Congress chose a different approach.
The purpose of the statute, as set forth in its plain | anguage
and legislative history, is to restrict paynents to
servi cemenbers who are in confinenent or on parole under a
qual i fying sentence. See Part |.B.1, supra. The discretionary
authority under Article 58b(b) to aneliorate mandatory
forfeitures for a brief period of time applies only when the
statute triggers mandatory forfeitures. This provision does not
constitute general authority to provide transitional
conpensation to dependents of convicted servicenenbers, and it
does not provide authority to waive adjudged forfeitures.
Conpare 10 USC § 1059 (transitional conpensation for victins of
dependent - abuse of f enses).

Mandatory forfeitures are triggered only when three
separate conditions occur at the sanme tine: (1) the sentence
falls within the qualifying sentences described in Article
58b(a)(2); (2) the nenber is in confinenent or on parole; and
(3) the nenber is otherwise entitled to pay and al | owances t hat
are subject to mandatory forfeiture. See Part |.B.2, supra.
When a servicenenber is not entitled to conpensation covered by
the mandatory forfeiture provisions of Article 58b, there is

nothing to waive. For exanple, if a servicenenber’s term of

11
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enlistnment has expired, the waiver authority cannot be used to
provi de conpensation to dependents. Likew se, when total
forfeitures beconme effective under Article 57(a) as a result of
a qualifying general court-nartial sentence, or when two-thirds
forfeitures becone effective as a result of qualifying special
court-martial sentence, there are no mandatory forfeitures that
can be waived. Simlarly, if partial forfeitures take effect
under Article 57(a), the waiver authority applies only to any
mandatory forfeitures required under Article 58b.

Traditionally, convening authorities have exercised broad
di scretion under Article 60 to aneliorate forfeitures as a neans
of addressing the needs of a servicenenber’'s famly. Wen a
qual i fyi ng sentence under Article 58b(a)(2) has been adjudged,
t he convening authority may provide transitional conpensation to
dependents through the waiver authority under Article 58b(b)
only to the extent that pay and all owances are due and subj ect
to mandatory forfeiture. The convening authority, prior to
action under Article 60, nmay affect the anmpbunt of conpensation
subject to mandatory forfeiture by deferring adjudged
forfeitures in whole or in part. To the extent that adjudged
forfeitures are deferred, there is a corresponding increase in
conpensati on subject to mandatory forfeitures -- and avail able
to be waived on behalf of a servicenenber’s dependents for up to

si x nmonths under Article 58b(b). Likew se, when acting on the

12
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sentence under Article 60, the convening authority may reduce or
suspend adj udged forfeitures, thereby increasing the
conpensation that is subject to nmandatory forfeitures, which in
turn may be waived for up to six nonths for the servicenenber’s
dependents under Article 58b(Db).

The interaction between adjudged and mandatory forfeitures
i nvol ves technical and conplicated rel ationshi ps between
statutory provisions, nade all the nore difficult by the tension
bet ween the convening authority’s broad di scretion over the
adj udged forfeitures and restricted discretion over mandatory
forfeitures. The Executive Branch shoul d consider the
desirability of providing the services with uniform gui dance,
either in the Manual or through appropriate regul ations, that
woul d address differing scenarios. For purposes of the issue
before us, however, we sinply note that under Article 58b(b),
convening authorities have the power to provide up to six
nmont hs’ transitional conpensation for dependents when mandatory
forfeitures are required, and that they may use their powers to
defer, reduce, or suspend adjudged forfeitures in order to
establish the basis for mandatory forfeitures.

In the present case, the SJA was correct insofar as he
advi sed the convening authority that if the convening authority
di sapproved the adjudged forfeitures, he could then waive the

resultant mandatory forfeitures. The SJA' s advice, however, was

13
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inconplete in two inportant respects. First, he also should
have stated that if the convening authority nodified or
suspended the adjudged forfeitures, he could then waive the
resultant mandatory forfeitures. Second, in |ight of
appel l ant’ s ei ghteen-nonth sentence, the SJA s advi ce reasonably
coul d have been construed by the convening authority to nean
that it was necessary to di sapprove the forfeitures for the
entire eighteen-nonth period in order to grant appellant’s

wai ver request. The SJA should have advi sed the convening
authority that conpensation for dependents under the waiver
authority may be paid only for a transitional six-nmonth period,
and that the convening authority could grant appellant’s request
by suspendi ng adj udged forfeitures for six nonths, and then

wai ving the resulting mandatory forfeitures for the six-nonth
peri od.

In light of the inconplete advice, the convening authority
may have deni ed the request on the grounds that he did not want
to di sapprove appellant’s entire forfeitures for the ful
ei ghteen-nmonth period. There is a reasonable possibility that
he m ght have acted otherw se had he been infornmed that he had
t he options of suspending adjudged forfeitures for only six
nmont hs or nodifying the adjudged forfeitures in order to waive

the resultant mandatory forfeitures for the benefit of

14
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appel l ant’ s dependents. In viewof this error, we remand the

case for a new recomendati on and convening authority’s action.

V. DECI SI ON
The decision of the United States Arnmy Court of Crim nal
Appeal s is set aside, as is the convening authority's action.
The record of trial is returned to the Judge Advocate General of
the Arny for a remand for a new reconmendati on and conveni ng

authority action.
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