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Chi ef Judge CRAWFORD del i vered the opinion of the Court.

Contrary to his pleas, appellant was convicted of
possession of marijuana with intent to distribute and
importation of marijuana into the custons territory of the
United States, in violation of Article 112a, Uniform Code of
Mlitary Justice (UCMJ), 10 USC §8 912a. A panel of officer and
enlisted menbers, sitting as a general court-martial, sentenced
hi mto a di shonorabl e di scharge, confinenent for six years,
forfeiture of $437.00 pay per nonth for six years, and reduction
to the grade of E-1. The convening authority approved the
sentence as adjudged and gave appel l ant 92 days of confi nenent
credit.

Before the Arny Court of Crimnal Appeals, appellant
contended that the record of trial did not show that he nade a
personal selection for enlisted personnel to sit on the court,
as required by Article 25(c)(1), uCMl, 10 USC § 825(0)(1).EI The
Court of Crimnal Appeals ordered a |limted hearing pursuant to

United States v. DuBay, 17 USCMA 147, 37 CMR 411 (1967), to find

facts pertinent to appellant’s election of a forumat his court-

martial. Followng this hearing, the Court of Crim nal Appeals

" Article 25(c)(1) states that enlisted menbers may serve on a court-nmartia
“only if, before the conclusion of a session called by the nmlitary judge
under section 839(a) of this title (article 39(a)) prior to trial or, in the
absence of such a session, before the court is assenbled for the trial of the
accused, the accused personally has requested orally on the record or in
witing that enlisted menbers serve on it.”
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affirmed the findings of guilty and sentence in an unpubli shed
opi ni on.
We granted review of the follow ng issue:
VWHETHER THE RECORD OF TRI AL FAILS TO SHOW THAT
APPELLANT MADE A PERSONAL ELECTION OF FORUM I N THI S
CASE, THUS CREATI NG A JURI SDI CTI ONAL ERROR REQUI RI NG
REVERSAL.
We hold that the mlitary judge erred by not obtaining on the
record appellant’s personal request for enlisted nenbers, but
that there was substantial conpliance with Article 25. W
further hold that the error was not jurisdictional, and under
the circunstances, it did not materially prejudice the
substantial rights of appellant. Art. 59(a), UCMJ, 10 USC 8§
859(a) .
FACTS

Appellant’s trial was held on Cctober 3 and Novenber 4-7,
1996, and a DuBay hearing was held on April 26-27, 1999.

During his arraignnent hearing on Cctober 3, 1996,
appellant, a 47-year-old soldier with 14 years of education, a
Gl score of 125, and nore than 20 years of service, acknow edged
that he understood, inter alia, that at his request, at |east
one-third of the nenbers of his general court-martial could be
enlisted persons, and all would be senior to him \Wen asked if
he was prepared to notify the court of his forum sel ection,

appellant’s civilian defense counsel informed the judge that

they were not so prepared. The hearing session concluded with
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the setting of a trial date. Civilian defense counsel clearly
informed the mlitary judge that “there is going to be a panel.”
The mlitary judge set a deadline of Cctober 21, 1996, for
appel lant to make his forum selection. On Cctober 21, the
mlitary judge received the followwng fax fromthe mlitary
def ense counsel :

COURTS- MARTI AL

[\
THE MATTER OF

UNI TED STATES NOTlI CE OF PLEA
* AND CF FORUM
*
V.
*
*
SFC DANI EL MORGAN 21 Cct 1996

The defense hereby gives notice of the following in
accordance with the Mlitary Judge’s instructions:

a. The defense will enter a plea of not guilty to
all charges and specifications in the case of U S. .

Mor gan.

b. The defense will request trial before a court-
martial panel consisting of at |east one third enlisted
menbers.

The defense will pronptly notify should these choices
change prior to trial.

AMY L. ROCSE
CPT, JA
Def ense Counsel
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When appellant’s court-martial reconvened on Novenber 4,
and after the disposition of several notions, the court-marti al
menbers entered the courtroom Each was introduced by name and
rank. Appellant and his counsel had copies of the convening
orders detailing enlisted nenbers to the court. At no tinme from
Novenber 4 through Novenber 7 -- voir dire through sentencing --
di d appel |l ant ever object to the presence of enlisted nenbers.

At the DuBay hearing conducted on April 26-27, 1999,
appel I ant renmenbered bei ng advi sed of his counsel rights and
telling the mlitary judge that he wanted his detailed mlitary
counsel, Captain Roose, and civilian counsel, M. Janes L
Wl lson, to represent him He also renenbered being advi sed of
various rights he had as to a forumand reaffirnmed that he
understood those rights included the right to trial by enlisted
menbers. He knew that if he elected enlisted nenbers, at |east
one-third of the panel would be enlisted nenbers, and they could
not come fromhis conpany or battery. He renenbered the
mlitary judge giving the nmenbers prelimnary instructions, and
seei ng the grade/rank of each court nenber who was selected to
judge his guilt or innocence.

Appel lant affirmed that he understood it was his choice,
not his attorney’s choice, as to which forum(mlitary judge
alone; all officer nmenbers; or officers and at |east one-third

enlisted) would try him
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When appel |l ant was asked by the mlitary judge whet her he
remenbered talking to his trial defense counsel about the forum
sel ection, defense counsel representing appellant at the DuBay
hearing interposed his first of several objections to the
judge’ s invasion of the attorney/client privilege. Later in the
hearing, the mlitary judge asked appell ant whether, after
seeing the court nenbers present, he at any tinme told his
counsel, “Hey, | don’'t want this jury.” Again, defense counsel
advi sed appellant not to answer the question on the basis of
attorney/client privilege. After repeated questioning by the
mlitary judge concerning what advice appellant understood and
what el ections he had nade, defense counsel for the DuBay
hearing sumred up his position as foll ows:

[ T]he record clearly indicates that the panel is

just brought in. So the accused was never asked by
the court a nonth later, on the date when his trial
began and the inpaneling process was undertaken, what
the choices were at that point in tinme.

Ms. Any L. Roose, fornmerly Captain Roose and appellant’s
def ense counsel at trial, was called as a witness. After
unsuccessfully raising the attorney/client privilege and asking
for a recess to contact her state bar, the mlitary judge
ordered her to testify. M. Roose then confirmed that the fax
she sent to the mlitary judge on Cctober 21 “reflect[ed] what

[her] client’s wishes were,” i.e., “the client was advi sed and

he chose to go with the enlisted panel.” Finally, M. Roose
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testified that if appellant had changed his m nd about
requesting a one-third enlisted forum subsequent to her Cctober
21 fax, she would have so advised the court. However, that did
not happen.

M. WIllson, civilian counsel at the original trial, was
also called as a witness. M. WII|son agreed that while counsel
recommend an appropriate forum it is ultimately the client’s
choi ce and decision. He renenbered questioning the nenbers and
exercising challenges. After a defense objection and di scussion
of M. WIlson’s ethical responsibilities under the Okl ahonma Bar
Association’s Rules of Professional Responsibility, particularly
Rule 1.6, M. WIIlson agreed with the mlitary judge' s
proposition that his (Wllson’s) trial tactics would be in
accordance with the client’s wishes in those areas where the
client had the ultimte decision. Furthernore, he agreed that
if his client wanted a forum other than that forum which
appeared at trial, M. WIIlson would challenge it. Finally, he
acknow edged that the October 21 fax, although it did not bear
his signature, reflected appellant’s selection of a forum
consisting of enlisted nenbers, and that he neither chall enged
the array or any individual enlisted nenber for cause.

The mlitary judge at the DuBay hearing ordered by the

court below found that appellant made an inforned, personal
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choice of forumin this case. He nmade the follow ng pertinent
findings of fact:

Three, at the Article 39(a) session, the mlitary
j udge advi sed Sergeant First Class Mdrgan of his forum
choices. He was advised that he could be tried by a
panel conprised of officers, or at his choice, a panel
conposed of officers and enlisted nenbers; or at his
request, by a judge alone. He was al so advi sed how
each forum woul d work;

Four, Sergeant First C ass Mrgan understood his
forum choi ces;

Five, the court granted the defense request to
defer forumnotification, but directed that the
defense notify the court of Sergeant First C ass
Morgan’s choice of forumnot |ater than the cl ose of
busi ness on the 21%" of Qctober 1996;

Si x, Captain Roose of the defense provided witten
notice to the court that Sergeant First C ass Mrgan
woul d request to be tried before a court-marti al
consi sting of a panel conprised of at |east one-third
enl i sted nmenbers;

Seven, prior to providing this notice to the court,
Capt ai n Roose di scussed forum choices w th Sergeant
First Class Mdirgan, and Sergeant First C ass Mrgan
personal ly chose to be tried by a court consisting of
at |least one-third enlisted nenbers.

The court below, relying on the facts derived fromthe DuBay
heari ng, concluded that there had been substantial conpliance
with Article 25, supra. It said:

As in Townes, the mlitary judge in this case
failed to obtain on the record the appellant’s
personal election of trial with enlisted nenbers.

Four officers and five nonconm ssioned officers were
enpanel ed in the presence of the appellant to hear the
case. After one officer was excused, the remaining
three officers and five enlisted nenbers heard this
fully contested case, including the appellant’s
testinmony. At no tinme during the trial did the
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appel l ant object to trial with enlisted nenbers.
Mor eover, the appellant did not object to the
conposition of his court-martial in either his post-
trial submssions or his initial appellate pleadings.
There was no allegation that the appellant |acked the
conpetence to nake a knowi ng and intelligent election
or that he was coerced.
Unpub. op. at 6. W agree.
DI SCUSSI ON
Prior to 1983, Article 16(1)(B), UCMIJ, 10 USC § 816(1)(B)
provi ded that requests for a trial judge alone be nmade “in
witing.” Likew se, Article 25(c)(1), supra, provided that a

request for an enlisted panel be nmade personally “in witing.”

In United States v. Dean, 20 USCVA 212, 43 CMR 52 (1970),

the Court held that a request for trial by judge al one which was
not made in witing was a jurisdictional defect. |n response,
Congress anmended Article 16 to provide that a request for trial
by judge al one may be nmade either “in witing” or, for the first
time, orally on the record. Mlitary Justice Act of 1983,

Pub. L. No. 98-209, 8§ 3(a), 97 Stat. 1393, 1394. No change was
made to the requirenent in Article 25(c)(1) that the accused’ s
personal ly request in witing that enlisted nmenbers be appoi nted
to the court-martial. Since that change was not nmade, this

Court held in United States v. Brandt, 20 MJ] 74 (CVA 1985), that

the failure to personally request in witing a trial by a panel
conposed of enlisted nenbers created a jurisdictional defect.

However, in 1986, Congress anmended Article 25 to parallel the
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change it nade earlier to Article 16 -- a request that at |east
one-third of the panel be conposed of enlisted nenbers nay be
made “personally ... orally on the record or in witing....”
Nati onal Defense Authorization Act for Fiscal Year 1987, Pub. L
No. 99-661, 8§ 803(a), 100 Stat. 3816, 3906.

As in United States v. Townes, 52 MJ 275 (2000), and United

States v. Turner, 47 M) 348 (1997), the record establishes that

the selection of an enlisted forumwas appellant’s choi ce.

There were nmany opportunities to voice an objection to having
enlisted nmenbers on the panel, and none was made. The failure
to get appellant’s request on the record was a procedural error,

not a jurisdictional defect. See United States v. Mayfield, 45

M} 76, 178 (1996).
The decision of the United States Army Court of Crim nal

Appeal s is affirnmed.
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SULLI VAN, Seni or Judge (dissenting in part and concurring in

the result):

| do not think there was any error by the trial judge in this

case. See United States v. Van Doren, 182 F.3d 1077, 1080 (9th

Cr. 1999) (holding that district court’s colloquy wth defendant
under Fed. R Crim P. 11 does not need to be word-for-word from
a set script). He explained to appellant his right to enlisted
menbers and was assured on the record that appellant understood
this right. (R 6-7) He also asked the defense to indicate its
forum sel ection, but defense counsel deferred. (R 7) Furthernore,
he requi red defense counsel to notify the Government of its forum
selection in witing at a later date. (R 68-69) Thus, it was

def ense counsel who failed to reopen the previously deferred
matter with the trial judge on the record. (R 90-91)

In any event, the record as a whole and comobn sense show
substantial conpliance with Article 25, Uniform Code of Mlitary
Justice, 10 USC § 825, and its requirenent that appellant
personal |y request that enlisted nenbers serve on his mlitary

jury. See United States v. Townes, 52 M] 275, 277

(2000) (Sull'ivan, J., concurring in the result); see also United

States v. Turner, 47 M} 348, 351 (1997)(Sullivan, J., concurring

inthe result); United States v. Mayfield, 45 M} 176, 178 (1996)

(Sullivan, J., concurring); United States v. Yates, 28 M} 60 (CMVA

1989); United States v. Jette, 25 M} 16 (CMA 1987); see al so

United States v. King, 28 MJ] 397, 399 (CVA 1989).
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The followng facts in the record anply support the
conclusion that there was substantial conpliance with Article 25:

1. Appellant was told by the judge about his right under
Article 25 to have one-third of his mlitary jury
conposed of enlisted nenbers. (R 6-7)

2. Appellant, acting through counsel, elected in witing to
have a military jury with enlisted nmenbers. (Appellate
Exhi bit XXXVII1)

3. Appellant was furnished a mlitary jury with enlisted
menbers. (court-martial convening order and R 95-96)

4. In appellant’s presence, his civilian defense counsel (a
retired JAG O ficer and forner prosecutor at Fort Sill)
participated in the voir dire of the mlitary jury.

(R 119)

5. There was no conpl aint about an Article 25 violation in
the clemency materi al s.

6. In the DuBayH hearing after the trial, the mlitary judge
found that appellant personally chose to be tried by a
court consisting of at |east one-third enlisted nmenbers.
(DuBay hearing record at 82)

Under these factual circunstances, | hold that there was
substantial conpliance with the statutory requirenent for a
personal request for a mlitary jury with enlisted nenbers. See

Brown v. Burns, 996 F. 2d 219, 220-21 (9'" Gir. 1993) (hol ding

anal ogous rules intended to provide best record evidence of a
defendant’ s express consent). Appellant’s conviction for the
wrongful inportation and possession of 47.38 pounds of marijuana
shoul d not be reversed due to his technical attack on the jury’'s

verdict. “Fairness and comrmon sense, not technicalities, should

* 17 USCMA 147, 37 CMR 411 (1967).
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rule the law.” United States v. Townes, supra at 277.

Accordingly, | vote to affirm
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EFFRON, Judge (dissenting):

The majority opinion concludes that a docunent entitled
“Notice of Plea and of Forunmi submtted prior to trial and
signed solely by defense counsel substantially conplies with the
requi renent of Article 25(c)(1), Uniform Code of Mlitary
Justice (UCMJ), 10 USC § 825(c)(1), that the accused
“personal ly” request “orally on the record or in witing” that
enlisted menbers serve on the court-nmartial panel. The opinion
is contrary to the express statutory requirenent established by
Congress, the purposes of the legislation, and the prior case
law of this Court. | respectfully dissent.

A convening authority has broad power to detai
comm ssi oned and warrant officers to serve on courts-martial .
See Art. 25(a) and (b). Congress, however, has sharply limted
the authority to assign enlisted personnel to courts-martial.
The present case involves the statutory restriction providing
that an enlisted nenber may serve on a court-martial “only if,
before the conclusion of a session called by the mlitary judge

prior to trial or, in the absence of such a session,

before the court is assenbled..., the accused personally has

requested orally on the record or in witing that enlisted

menbers serve on it.” Art. 25(c)(1) (enphasis added). 1In the

present case, the record of the pretrial sessions and the other
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proceedi ngs prior to assenbly of the court is clear. No such
request was nmade on the record by appellant or by counsel on his

behal f.

ENLI STED PARTI Cl PATI ON ON COURT- MARTI AL PANELS - HI STORI CAL
DEVELOPMENT OF THE CHO CES AVAI LABLE TO THE ACCUSED

The detailed review of the |anguage, history, and purposes

of Article 25(c) by our Court in United States v. Wite, 21

USCVA 583, 45 CWR 357 (1972), underscores the inportance of the
rights at stake in this case. The UCMJ not only gives a
servi cemenber the right to be tried by a panel with enlisted
menbership, it also gives the nmenber the equally inportant right
to be tried by a panel that does not include enlisted nenbers.
From colonial times through World War 11, courts-marti al
were conposed only of officers. See id. at 584-85, 45 CWR at
358-59. Foll owi ng wi despread dissatisfaction with the
adm nistration of mlitary justice during the Second World War,
Congress considered a variety of studies and proposals for
change, including change in the conposition of courts-martial.
See id.; S. Rep. No. 81-486, at 3-4 (1949).
In 1947, the Secretary of War forwarded to Congress
| egi sl ati on which included a provision authorizing the detail of
enlisted persons to serve on courts-nmartial “when deemed proper

by the appointing authority.” See 21 USCVA at 585, 45 CMR at
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359, quoting Hearings on HR 2575 to Amend the Articles of War

Before a Subcomm of the House Comm on Arned Services, 80th

Cong. 1904 (1947). A conpeting bill was introduced by Rep.

Carol Durham who had chaired one of the post-War mlitary
justice investigations, which included an anmendnent providing an
accused with the “right to demand that enlisted personnel sit on
the court.” See 21 USCVA at 585, 45 CWVR at 359, quoting 1947

House Hearings, supra at 2163. During the hearings, Congress

recei ved testinony enphasi zing that there were m xed views on
whet her it would be beneficial, fromthe perspective of the
accused, for enlisted persons to sit on courts-martial. The
primary concern was that an accused m ght not want to be tried
before a panel with enlisted court nmenbers on the ground that
the enlisted nmenbers selected by the appointing authority “would
be inclined to be considerably harsher than officer court
menbers.” 21 USCVA at 586, 45 CWVR at 360.

At the conclusion of the hearings, the Conmttee
recommended an anendnent to the Articles of War authorizing
enlisted personnel to sit on courts-martial “when requested in
witing by the accused at any time prior to the convening of the
court.” See 21 USCVA at 587, 45 CVMR at 361 (quoting H R Rep.
No. 80-1034, at 1 (1947)). Reflecting the likely skepticism by
an accused about the desirability of being tried before a panel

i ncludi ng senior enlisted nmenbers, the Commttee Report added:
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“We seriously doubt that the inclusion of enlisted nen as
menbers of the court will benefit enlisted men who are

def endants, however, the choice is properly a right of the

def endant. Once having exercised that right he nust assune the
responsibility for the results of his choice.” Id. (quoting
H R Rep. No. 80-1034, at 6).

In 1948, the amendnent was included in the statute comonly
known as the El ston Act, the conprehensive revision of the
Articles of War, which served as the precursor to the UCMJ. Act
of June 24, 1948, ch. 625, tit. 11, 8 203, 62 Stat. 604, 628.

As our Court observed in Wite, Congress further underscored the
right of the accused to make a choice when, in applying this
provision to all the services, the | egislation added that the
request for enlisted nenbers nust be made “personally” by the
accused. 21 USCMVA at 588, 45 CMR at 362 (quoting Article 25).

In Wiite, our Court concluded that because “an accused
cannot be conpelled to be tried by a panel with enlisted

menbers,” the failure to obtain the requisite witten request
prior to trial deprived the court-martial of jurisdiction --
even when there was an oral request by counsel on the record.

21 USCVA at 588-89, 45 CMR at 362-63 (citing MO aughry v.

Deming, 186 U.S. 49 (1902)). Wiite enphasized that the
requi rement of Article 25 was that “an accused ‘personally makes

t hat choi ce and does the signing personally and doesn’t del egate
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it to anyone el se—eounsel or otherwise.”” |d. at 587, 45 CWR at

361 (quoting Hearings on H R 2498 Before a Subconm of the

House Comm on Armed Services, 81° Cong. 1147 (1949)). \White

also relied on United States v. Dean, 20 USCMA 212, 43 CWR 52

(1970), which found jurisdictional error in failure to conply
with the parallel |anguage requiring a witten request for a
trial by judge al one before the court is assenbled. See Art.
16, UCMJ, 10 USC § 816.

In 1983, Congress anended Article 16 to permt a request
for trial by judge alone “orally on the record or in witing”
before assenbly of the court. Congress, however, did not nake a
paral l el change in Article 25(c)(1l) with respect to the choice
of a court conposed of enlisted nenbers. Mlitary Justice Act
of 1983, Pub. L. No. 98-209, 8§ 3(a), 97 Stat. 1393, 1394; see

also United States v. Brandt, 20 M} 74, 77 (CVA 1985). Absent a

paral l el change in Article 25(c)(1), our Court declined to
permt an oral request for enlisted nenbers -- enphasizing that
any such change “is for Congress and not for this Court.”

Brandt, supra.

In light of our suggestion, Congress subsequently anended
Article 25(c)(1) to permt an oral request for enlisted nmenbers.
Even so, Congress left the remai nder of the statute unchanged --
particularly the requirement for a personal choice by the

accused prior to assenbly. National Defense Authorization Act



United States v. Mirgan, No. 01-0663/ AR

for Fiscal Year 1987, Pub. L. No. 99-661, § 803(a), 100 Stat.

3816, 3906.

1. DEFICI ENCI ES ON THE RECORD

In United States v. Turner, 47 Ml 348 (1997) (trial by

judge alone), and United States v. Townes, 52 M} 275 (2000), we

consi dered whet her an oral request by counsel would constitute
substantial conpliance with the requirenent that the accused
make a personal choice of forum“orally on the record” under
Articles 16 and 25(c)(1), respectively. Each case involved an
accused who received an explanation of his rights on the record,
and whose counsel made an oral request on the record in the
courtroomin the presence of the accused. See 47 M} at 350; 52
MJ at 276. Under those circunstances, and in the absence of
anything contradictory in the record, we held that there was
substantial conpliance with the statutory requirenents. 47 M
at 350; 52 M) at 277.

The present case is different. The record of the
proceedi ngs prior to assenbly contains no request for trial by
enlisted nenbers by appellant, nor did counsel nake such a
request on appellant’s behalf in appellant’s presence. The

Court of Crimnal Appeals recognized this deficiency, but erred
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by relying on a post-trial DuBayIa hearing to renedy the defective

trial proceedings. The record as to the accused s choice of
forum nust be nmade at trial, orally and on the record, Townes,
supra at 277; or in the case of a witten election, it nust be

signed by the accused personally, not by counsel. Wite, supra.

A jurisdictional deficiency cannot be corrected through a
post-trial reconstruction of events in a DuBay hearing. See

United States v. Irvin, 21 M} 184, 187 (CMA 1986). A post-trial

attenpt to reconstruct conversations between counsel and client
is no substitute for the statutory requirenent of a request on
the record. Likew se, the record cannot be cured through
reliance on a unilateral pretrial fax from defense counse
describing what his client “will request” -- a docunent which on
its face describes only a possible future action, not a present
request .

Congress has determined that the Sixth Amendnment right to
trial by jury should not apply to nenbers of the arnmed forces
tried by courts-martial, and that servicenenbers nmay be tried by
courts-martial conposed of nmenbers personally selected by the
commander who has exerci sed prosecutorial discretion to send the
case to trial. In that context, it is particularly inportant to
ensure conpliance with the [imted rights that Congress has

provi ded servicenenbers with respect to selection of forum

717 USCMA 147, 37 CMR 411 (1967).
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In Article 25(c) (1), Congress enphasi zed the inportance of
denonstrating that the accused nade a clear choice on the
record, prior to trial, showi ng the personal selection by the
accused with respect to enlisted nmenbers. Article 25(c)(1)
reflects congressional recognition that servicenenbers not only
have the right to a panel including enlisted nenbers, but al so
the right to a panel excluding enlisted nmenbers. The record of
trial in the present case is devoid of an affirmative request
prior to assenbly by appellant, or by counsel acting on his
behal f and with his know edge and approval, for participation by
enlisted menbers. Under these circunstances, the record does
not denonstrate substantial conpliance with Article 25(c) (1),

and appellant’s conviction should be reversed.
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