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Judge G ERKE delivered the opinion of the Court.

A mlitary judge sitting as a special court-marti al
convi cted appel lant, pursuant to his pleas, of three
specifications of nmaking false mlitary identification cards and
two specifications of selling false mlitary identification
cards, in violation of Article 134, Uniform Code of Mlitary
Justice (UCMJ), 10 USC § 934. The adjudged and approved sentence
provi des for a bad-conduct discharge, confinenent for two nonths,
and reduction to the | owest enlisted grade. The Court of
Crimnal Appeals affirnmed the findings and sentence. 55 MJ 537
(2001).

Appel | ant was sentenced on Cctober 20, 1999. Because his
sentence included a punitive discharge and confinenent, a
forfeiture of two-thirds of his pay automatically went into
effect by operation of |aw 14 days after the sentence was
adj udged. See Art. 58b(a), UCWMI, 10 USC § 858b(a).

On Cct ober 29, 1999, appellant signed a request for
defernment of his reduction in grade and automatic forfeitures, to
“allow himto continue neeting his child support duties for his
2-year-old daughter.” The request was not received in the base
| egal office until Novenber 3, 1999. The staff judge advocate
(SJA) served his recomendati on (SJAR) on trial defense counse
on Novenber 2, 1999, the day before appellant’s request for
def ernent was received. On Novenber 8, the SJA transmitted
appel lant’ s request for defernment to the convening authority with
a witten reconmendation to di sapprove the request, for the

foll ow ng reasons:
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Al beit ALC [Airman First Cass] Key’'s financial
situation is in itself unconfortable, the fact remains
that ALC Key's situation is one of self-infliction.
Li kew se, in regard to his inability to provide
financial support for his dependents, ALC Key did not
attach financial statements or any ot her supporting
evi dence to substantiate his request.
The SJA did not serve this recommendati on on appellant. The
convening authority denied the request for deferment on Novenber
8, 1999.
Appel I ant waived his right to submt matters in response to
the SJAR. The SJA did not submt an addendum On Novenber 19,
1999, the convening authority approved the adjudged sentence, as
recommended by the SJA
In a post-trial affidavit, appellant stated, “I do not
recall that [the two appointed mlitary defense counsel] ever
advised ne that | could request waiver of automatic forfeitures
for ny daughter.”
On appellant’s petition, this Court granted review of two
i ssues:
. WHETHER | T WAS ERROR FOR THE STAFF JUDGE ADVOCATE TO NOT
SERVE A LEGAL REVI EW OF APPELLANT' S REQUESTS FOR DEFERMENT
OF REDUCTI ON I N RANK AND FOR DEFERMENT OF FORFEI TURES ON
APPELLANT FOR COMVENT.
I'l. WHETHER TRI AL DEFENSE COUNSEL’ S FAI LURE TO ADVI SE
APPELLANT OF HI'S OPTI ON TO REQUEST WAl VER OF AUTOVATI C
FORFEI TURES | N FAVOR OF HI' S DEPENDENT OR TO SUBM T SUCH A
REQUEST ON HI S BEHALF CONSTI TUTES | NEFFECTI VE ASSI STANCE OF
COUNSEL.
For the reasons set out below, we affirm

. SJA's Failure to Serve Appell ant

Appel | ant asserts that the SJA's failure to serve himwth a
copy of the legal review of his defernment request, thereby

depriving himan opportunity to respond, was error. He asserts
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that “[a]lny legal review of a case for the convening authority,

i ncluding those of forfeiture waiver requests, prepared after the
SJAR is served on appellant should be treated as an addendumto
the original SJIAR and served on appellant for coment.” Final

Brief at 6, quoting United States v. Spears, 48 M} 768, 776

(AF.C.CrimApp. 1998). The CGovernnent argues that there was no
requi renent to serve the SJIA's review of the defernent request.
The Governnent al so argues that, even if the SJA s review was the
equi val ent of an addendum service on appellant was not required
because the SIA's review did not contain inflammtory coments or
new matter.

Whether there is a legal requirement to serve the SJA s
recommendati on on a defernent request, and whether the SJA s

reconmendati on contai ned “new matter,” are i ssues of |aw that

this Court reviews de novo. United States v. Chatman, 46 MJ 321,

323 (1997); 2 Steven Alan Childress & Martha S. Davis, Federal
Standards of Review, § 7.05 (3'¢ ed. 1999).

Article 57(a)(2), UCMIJ, 10 USC § 857(a)(2), authorizes a
convening authority to defer forfeitures or reduction in grade on
application of an accused. See also Art. 58b(a)(1l). The
convening authority “may, upon witten application of the
accused, at any tinme after the adjournnent of the court-nmartial,
defer the accused’ s service of a sentence to confinenent,
forfeitures, or reduction in grade that has not been ordered

executed.” RCM 1101(c)(2), Manual for Courts-Martial, United
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States (2000 ed.).EI An accused has the burden of show ng
entitlement to defernment. RCM 1101(c)(3). The convening
authority’s action on a request for defernent “shall be subject
to judicial review only for abuse of discretion.” 1d. A
def ernment request and the convening authority’s action on it nust
be attached to the record of trial. RCM 1103(b)(3)(D and
1103(c) (1) . B

Article 60(d), UCMI, 10 USC § 860(d), requires that the SJAR
be served on the accused. Article 60(d) does not nention addenda
to a SJAR However, RCM 1106(f)(7) specifically requires service
on the accused and counsel whenever “new matter” is introduced in
an addendum The non-bi ndi ng Di scussi on of RCM 1106(f) (7)
expl ai ns:

“New matter” includes discussion of the effect of
new deci sions on issues in the case, matter from
outside the record of trial, and issues not previously
di scussed. “New matter” does not ordinarily include
any di scussion by the staff judge advocate or |egal
officer of the correctness of the initial defense
comments on the recomrendati on.

I n Chat man, supra, this Court established a requirenent

that, when an appel |l ant conpl ai ns about the failure to serve “new
matter,” the appellant nust “denonstrate prejudice by stating
what, if anything, would have been submitted to ‘deny, counter,

or explain’ the new matter.”

L' Al'l provisions of the Manual are unchanged fromthose in effect
at the time of appellant’s court-martial, unless otherw se
i ndi cat ed.

2 RCM 1103(c) (1) was amended on April 11, 2002, effective May 15,
2002, by Executive Order Nunber 13262.
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In United States v. Brown, 54 M] 289, 292 (2000), this Court

not ed the absence of a specific statutory or regul atory

requi renent to serve a reconmendation on a request for defernent
of forfeitures. This Court declined to decide whether there was
a requirement for service founded on constitutional due process
or statutory interpretation, because the appellant in that case
had not denonstrated prejudice. I|d.

Li kew se, we need not reach the constitutional or statutory
interpretation issues in this case, because we hold that the
SJA's coments were not “new matter.” The SJA's first coment
about appellant’s self-inflicted financial situation was a
statement of the obvious. The SJA's conmment about the absence of
supporting docunentation, in the context of this case, did not
inject anything fromoutside the record. It was nerely a non-

i nfl ammat ory observation about the contents of the request. In
our view, a comment about the absence of docunentation falls in
the sane category as a comment about “the correctness of the
initial defense coments on the recommendation,” addressed in the
Di scussion of RCM 1106(f)(7), supra.

. | nef fecti ve Assi stance of Counsel

Appel lant clains that his two mlitary defense counsel were
i neffective because he does not recall them advising hi mabout
the possibility of requesting waiver of forfeitures. This court
reviews clainms of ineffective assistance of counsel de novo.

United States v. Wley, 47 M} 158, 159 (1997).

Strickland v. Washi ngton, 466 U.S. 668, 687 (1984),

established a two-part test for ineffective assistance of

counsel : an appell ant nmust show deficient performance and
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prejudice. There is a “strong presunption” that counsel are
conpetent. |Id. at 689. Broad, generalized accusations are

insufficient to satisfy the first prong. See United States v.

Moul ton, 47 M) 227, 229-30 (1997). In United States v. Lewi s, 42

M 1, 6 (1995), this Court stated:
[T]rial defense counsel should not be conpelled to
justify their actions until a court of conpetent
jurisdiction reviews the allegation of ineffectiveness
and the governnent response, exam nes the record, and
determ nes that the allegation and the record contain
evi dence which, if unrebutted, would overcone the
presunption of conpetence.
We hold that appellant’s assertion, that he does not recall being
advi sed of his right to request a waiver of forfeitures, falls
short of the Lewis standard for conpelling defense counsel to
justify their actions. Appellant’s assertion is too equivocal
and anbi guous to overcone the presunption that his counsel were
conpet ent .

Even assum ng, arguendo, that appellant’s equivocal
affidavit satisfies Strickland and Lewi s, appellant has not
established prejudice. W agree with the court below that there
was no reasonabl e likelihood that the convening authority woul d
have granted a request to waive the forfeitures for the benefit
of appellant’s child after he denied a request to defer the
forfeitures for the sanme purpose. See 55 M} at 545.

Furt hernore, although appellant asserts that he woul d have
requested a wai ver of forfeitures if he had been advised of his
right to do so, he has failed to provide the court below or this

Court with any offer of proof regarding what he would or could

have submtted to support his waiver request. See United States

v Pierce, 40 MJ 149, 151 (CMA 1994) (“[v]ague or general
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intimations” about the “particular nature of the materials” that
woul d or coul d have been submitted in clenmency petition

insufficient to show prejudice); see also Multon, supra at 230

(“When factual information is central to an ineffectiveness
claim it is the responsibility of the defense to make every
feasible effort to obtain that information and bring it to the
attention of the appellate court.”).
Deci si on
The decision of the United States Air Force Court of

Crim nal Appeals is affirned.
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CRAWFORD, Chief Judge (concurring in part and in the
result):

When, as in this case, an appellant is represented by
counsel, has notice of the convening authority’ s action, and
takes no further action for nonths, there is no violation of due
process. GCenerally, a litigant should raise an i ssue when there
is atinely opportunity to respond and take action if

appropriate. Cf. Johnson v. Garber, 73 F. 523, 524-25 (6th Gr

1896) (“[ A] court of error cannot consider an exception [to the

i ndi ctment] which was not tendered at the tinme of the ruling of
the trial court[.]”). The comon | aw concept of waiver is not
new and applies to alnost every area of the |law and nearly every
right. See, e.g., RCM 903(e), 905(b), 905(e), 907(b)(2),
1106(f)(6), Manual for Courts-Martial, United States (2000 ed.);EI
MI|.R Evid. 103, 305(g), 311(e), 321(g), Manual, supra; cf. RCM
1101(c)(7)(B) (request for reconsideration).

There is no requirenent that a Staff Judge Advocate' s (SJA
recommendati on on a request for deferment be served on an
appel l ant or his defense counsel. This Court is once again
crossing over the boundary of the doctrine of separation of
powers and engaging in judicial rule-making by converting the
Manual rules on “new matter” (RCM 1106(f)(7)) to new rules on

requests for defernent. |[If we are truly a court of law, we

L' All Manual provisions are identical to the ones in effect at the tine of
appellant’s court-martial.



United States v. Key, No. 01-0646/ AF

shoul d apply the existing rules and | eave pronul gati on of new
rules to the President. It is not the role of a court to inpose
new rul es and ignore the | ong-established common | aw rul es
concerning waiver. Rather than devising a newrule, this Court
shoul d adopt as suitabl e anal ogues the existing rules that
pertain to recision of defernent.

It matters how we deci de cases. Appellant is not |eft
wi thout a right. H's due process rights have not been abri dged.
Qur Court is part of the “majoritarian process. That is, the
el ected representatives of Congress, in consultation with the
Executive branch, have the power to make any necessary changes”

that may be needed. United States v. Wiss, 36 MJI 224, 239 (CMVA

1992) (Crawford, J., concurring in the result). As Chief Justice
Marshal | stated: “The difference between the departnents
undoubtedly is, that the |egislature nmakes, the executive
executes, and the judiciary construes the law....” Waynan v.
Sout hard, 23 U. S. 1, 46 (1825). Courts do not nake the | aw

That is left to our elected officials. Jack N Rakove, Oi gi nal

Meani ngs: Politics and lIdeas in the Making of the Constitution

367-68 (1996).EI | disagree with those who woul d argue that

2 There seens to be an unusual pattern to the majority’s decision-making this

termof Court. The Court is acting as a quasi-administrative body rather
than as a court of law. Wile each individual case standing al one nmay not
appear to be significant, the consideration of all together reveals a

di sturbing pattern of judicial overreaching unrivaled in the Court’s recent
history. See United States v. Wesen, 56 MJ 172 (2001), pet. for recon.

deni ed, 57 MJ 48 (2002); United States v. Spaustat, No. 01-0656, M __
(2002); United States v. Tardif, No. 01-0520, = M} ___ (2002); United
States v. Jordan, No. 01-0483, = M __ (2002). Wile ny colleagues are

2
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because changes are slow, judges, not the mmjoritarian process,
shoul d be the prinme novers of changes to the | aw

Appel lant’s trial was conpleted on Cctober 20, 1999. On
Cct ober 29, 1999, defense counsel prepared a request for
defernment of the reduction in rank and automatic forfeitures.
This request was to all ow appellant to continue making child
support paynments. On October 28, the judge authenticated the
record of trial, and on Novenber 2, the SJA conpleted and
served the recomendati on on defense counsel. The defense’s
request for defernment was not faxed to the legal office until
Novenber 3. On Novenber 8, 1999, the SJA signed a fornal
recommendation to the convening authority reconmmendi ng
di sapproval of the request for defernment. This
recomrendati on was not served on defense counsel. That sane
day, the convening authority denied the request, and 11 days
| ater took action affirmng the findings and sentence.

The failure to seek reconsideration of the defernent
request constitutes waiver. Forenpst, appellant was not
prejudi ced since he only had 20 days left to serve in
confinenent. He was married, but his wife was an active duty

servi cenenber, presumably drawing full pay and al |l owances.

certainly well intended, they are trying to solve problens through judicial
rul e-maki ng that can better and nore appropriately be resolved by either the
Legi sl ative or Executive Branch.
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Because he was only subject to partial forfeitures, the
remai nder of his pay could be given to the children.

Wile | agree with the majority as to Issue Il, | would
apply the common law rule of waiver to Issue I. This concept is
not new but was echoed by Francis Bacon’s adnonition 200 years
ago that judges should not make the | aw because that is for the

parliament. 1 Selected Witings of Francis Bacon 138 (Modern

Li brary ed. 1937).
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EFFRON, Judge (concurring in part and in the result):
| concur on Issue |I. | concur in the result on Issue ||
Wth respect to Issue Il, | would rely solely on the second

prong of Strickland v. Washington, 466 U. S. 668, 687 (1984)

(absence of prejudicial error).

As noted in Judge Baker’s separate opinion, ___ M at (2),
the full context of appellant’s affidavit suggests at |east one
pl ausi bl e interpretation that would justify further inquiry as
to whet her counsel was ineffective. Under these circunstances -
- particularly where it is unnecessary to the decision -- there
is no reason to conclude that appellant’s affidavit provides an
i nadequate basis to raise a claimof ineffective assistance of

counsel

The majority opinion refers to that portion of appellant’s

affidavit in which he stated:

| do not recall that [ny trial defense
counsel] ever advised nme that | could
request wai ver of automatic forfeitures for
nmy daughter.

The affidavit, however, contained nore than a sinple
“l do not recall.” Appellant added:
Had | known that | could have requested a

wai ver of automatic forfeitures to be paid
to [the nother of nmy child] for the benefit
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of [nmy child], I would have requested a
wai ver, especially after the defernent
request was denied. | also would not have

wai ved ny right to submt additional matters
in clemency had I known that | could have
submtted a waiver request after ny

def erment request had been deni ed.

Viewed in context, appellant’s affidavit constituted nore than a
mere absence of nenory. Appellant enphasi zed that he woul d not
have wai ved his right to submt clenency matters, and woul d have
requested a wai ver had he been advised of his right to do so.
This assertion, if unrebutted, would overcone the presunption of

conpetent counsel. See United States v. Lewis, 42 M] 1, 6

(1995).

The majority opinion also concludes that because the
convening authority denied appellant’s defernment request, there
is no “reasonable |ikelihood” that he would have granted a

request to waive the automatic forfeitures assessed appel |l ant by

operation of statute. ___ M at (8). Although the basis for
appel lant’ s prejudice argunent -- the need for funds to pay his
daughter’s child support -- is the same with respect to both

def erment and wai ver, there are significant differences between
a defernent and a waiver. They involve separate procedures,
subject to different requirenments. Each is authorized by
separate statutory provisions, and serve distinct, albeit

rel ated, purposes. See Art. 57(a), Uniform Code of MIlitary
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Justice (UCMJ), 10 USC § 857(a) (provision governing
defernents); Art. 58b, UCMJ, 10 USC § 858b (provision governing

wai vers).

A critical difference is the fact that an accused is the
beneficiary of a defernment, whereas his or her dependents are
the sole beneficiaries of a waiver. Conpare Art. 57(a)(2) with
Art. 58b(b). This reflects a deliberate |egislative choice.
Conveni ng authorities were enpowered by Congress with the
authority to grant waivers specifically to mnimze the adverse

effects of automatic forfeitures on dependents. United States

v. Brown, 54 M} 289, 292 (2000). Consequently, it is neither

i nconsi stent nor inprobable for a convening authority to approve
a wai ver of automatic forfeitures after denying a defernent
request. The terns “defernment” and “waiver” are not synonynous,
and we should not treat them as such for purposes of a prejudice

anal ysi s.

In the present case, the staff judge advocate reconmended
denyi ng appellant’ s defernent request in part because appel | ant
failed to submt supporting docunentation. Appellant could have
remedi ed this deficiency in his waiver request and provided the
convening authority with the necessary financial docunents. CQur

Court has enphasi zed that “we will not specul ate on what the
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conveni ng authority m ght have done” in acting on an accused’s

cl emency subm ssion. I|d. (quoting United States v. Chatman, 46

M) 321, 324 (1997)). Because we do not know the basis for the
d

convening authority’ s denial of appellant’s defernment request,
we shoul d not specul ate on what the convening authority m ght

have done had the requisite docunentati on been before him

In the present case, the deficiency of appellant’s position
is his failure to establish “sone col orabl e showi ng of possible

prejudice,” the |low threshold we have established for post-

trial, clenency-related errors. See Chatnman, supra at 324; see

also United States v. Weelus, 49 M] 283, 288-89 (1998). As

noted in the majority opinion, “[v]ague or general intimtions”

as to the “particular nature of the materials that appellant or

counsel would or could have submtted to the convening authority
wll not suffice” to sustain a claimof ineffective post-

trial assistance. United States v. Pierce, 40 M} 149, 151 (CMVA

1994). Appellant has had two opportunities -- before this Court
and the Court of Crimnal Appeals -- to produce the financial
records that he clains would sway the opinion of the convening

authority, and has presented nothing.

" The staff judge advocate cited two reasons in his recormendation to deny
appel l ant’ s defernent request: (1) appellant’s financial status, though
“unconfortable,” was “self-inflict[ed],” and (2) appellant’s failure to
provi de financial docunentation denonstrating his inability to support his
dependent s.
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See Brown, supra at 292-93; see also United States v. Moulton,

47 MJ 227, 230 (1997).
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BAKER, Judge (concurring in part and in the result):

| concur on Issue |. | concur in the result on |ssue

In his affidavit, appellant states: “I do not recal
that [ny trial defense counsel] ever advised ne that |
coul d request waiver of automatic forfeitures for ny
daughter.” The mgjority opinion concludes “[a] ppellant’s
assertion is too equivocal and anbi guous to overcone the
presunption that his counsel were conpetent.” _ M at (8).
Al though a close call, in ny view, appellant nmade a
tentative showi ng of ineffective assistance of counsel,
whi ch required the Governnment to rebut or concede the
al | egati on.

The inmport of appellant’s statenent is open to debate.
Appel | ant does not state that counsel did not tell himhe
coul d seek waiver as part of his right to submt matters to
t he convening authority under RCM 1105-06, Manual for
Courts-Martial, United States (2000 ed.). He states that
he does not recall that counsel did so. On the one hand,
appel l ant’ s choi ce of |anguage m ght refl ect hesitance on
his part to state as fact sonmething he is confident did not
occur, but may not renenber with absolute certainty when
subject to the penalty of perjury. 1In other words, he

m ght be saying that he does not believe sonething
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happened, but he does not recall the precise conversation
at the time. This interpretation is enhanced when
appellant’s first sentence is read with appellant’s next
sent ence:

| do not recall that [ny trial defense counsel] ever
advi sed ne that | could request waiver of automatic
forfeitures for my daughter. Had | known that |
coul d have requested a waiver of autonmatic
forfeitures to be paid . . . for the benefit of [ny
daughter], | would have requested a waiver,
especially after the defernent request was deni ed.

(Enmphasi s added.)

On the other hand, one m ght also interpret
appellant’s statenent, as the Court of Crimnal Appeals
(CCA) did, as conveying uncertainty only as to whether or
not he was advi sed he could seek waiver. The CCA concl uded
that appellant did not say “that the defense counsel never
advised [him of the opportunity to request waiver of
forfeitures . . . [only] that he cannot recall whether his
counsel ever advised himof that opportunity.” The CCA
t hen observed, “At the risk of seem ng unreasonably picky,
that is a big difference.” 55 M 537, 545 (2001). 1In
ot her words, appellant m ght have neant that his counsel
may have told him or they nmay not have told him That
conveys sonething | ess certain than “not recall[ing] that”
they told him Based on this adjustnment in substance and

tone, the CCA “ ha[d] no difficulty holding the appell ant
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to his own words . . . [since] he fail[ed] to allege that
his counsel did not advise himproperly.” 55 M at 545.
But the CCA did not, in fact, rely on appellant’s own
words, nor did the CCA address the rel ationship between
appellant’s first sentence and his second sentence in
reaching its concl usion.

Lawyers and judges, wherever they mght stand or sit,
can find sufficient fodder in appellant’s word choice to
craft an argunent one way or the other as to the inport of
appellant’s words. My response to the CCA is why be
“unreasonably picky” and semanti c when the welfare of a
t wo-year ol d dependent is involved and such a factual issue
is easily resolved with little effort? The Governnment
coul d have sought and filed an affidavit from defense
counsel rebutting appellant’s statenent. The Governnent
coul d have sought and filed a copy of defense counsel’s
standard post-trial briefing sheet, including reference to
appellant’s right to seek waiver of automatic forfeitures
pursuant to Article 58b(b), Uniform Code of Mlitary
Justice, 10 USC § 858b(b) (assum ng one was used). The
Gover nment coul d have sought and fil ed defense counsel’s
meno for the record of their post-trial briefing of
appel l ant (assum ng one was nade). Judge advocates are

prepared to deploy worldw de to afford distant popul ations
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an opportunity to find security and realize hope. | am
confident the judge advocates in this case will take ten
mnutes to go to the case file to see if appellant was
advi sed of his opportunity to seek wai ver of automatic
forfeitures for his dependent(s).

* %

That | eaves the question whether appellant, in any
event, could have overcone the presunption that his counse
were conpetent. The Governnent concedes in its brief that
as a general matter, “a trial defense counsel’s failure to
submt a request for defernment or waiver of automatic
forfeitures may constitute ineffective post-trial
representation[.]” Final Brief at 9. However, the
Governnent al so concludes that in this case, there is no
possibility of ineffective post-trial assistance because
the mlitary judge did not recommend wai ver and appel | ant
suffered no prejudice since the convening authority had
al ready consi dered and declined to defer appellant’s
forfeitures.

By definition, assessnents of prejudice during the
cl enmency process are inherently speculative. They address
possibilities relating to a discretionary act of grace.
Therefore, if there is legal prejudice, it nmust be found in

(1) the failure to afford an appellant an opportunity to
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seek wai ver pursuant to his statutory Article 58b(b)
rights, and (2) a col orable show ng of possible prejudice,
i.e., some colorable show ng that a convening authority
woul d grant clenency in response to the exercise of that

right. United States v. Chatman, 46 M] 321, 324 (1997)

(addressing the standard for post-trial relief where new
matter is introduced wthout opportunity for accused s
counsel to comment). As this Court has often stated, an
accused’'s best chance for post-trial clenency is the

convening authority. United States v. Weelus, 49 M} 283,

287 (1998).

There are good reasons to view requests for waiver of
forfeitures to benefit dependents as | ess specul ative than
ot her forms of clenmency that benefit an appell ant.
Dependents nmay thensel ves be victins, literally in the case
of abuse, or collaterally in the case of those who are
dependent on the incone and benefits associated with the
mlitary service of the convicted servicenenber. Wile the
cl emency deci sions of a convening authority may reflect the
anger of the community at an appellant’s offenses, they may
al so reflect the care and humanity of the mlitary for
t hose genuinely and i nnocently in need, including
dependents. Appellant may only have thought of his or her

dependent s upon conviction, but the command is free to
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t hi nk of them before and after conviction as nenbers of the

mlitary community and famly. That is what Congress

intended in providing statutory authority to convening

authorities to waive forfeitures and provi de pay and

al l omances to the dependents of the accused. Art. 58b(Db).
Accepting the general argunent, the imredi ate question

i s whether the convening authority s earlier denial of

defernment of forfeitures in this case renoves the potenti al

for prejudice in appellant’s case. On Cctober 29, 1999,

def ense counsel requested a deferment of rank reduction and
forfeitures on behalf of appellant to “allow himto
continue neeting his child support duties for his 2-year
ol d daughter.” Counsel noted that “[h]e has faithfully
uphel d his child support duties over the past tw years and
the nother of his daughter relies on it to take care of
their daughter,” and that “[i]f this request is granted,
Al1C Key will be able to receive a higher anmount of pay for
a longer period of tine and thus be able to neet his child
support obligation.” (Appellant’s affidavit states that he
provi ded $321 per nonth in child support.)

On Novenber 8, the Staff Judge Advocate (SJA)
recommended di sapproval of this request, stating, inter

alia:
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t he defense asserts that a delay would allow him
to continue neeting child support duties for his 2-
year ol d daughter.

Al beit ALC Key’'s financial situationis in itself
unconfortable, the fact remains that ALC Key’s
situation is one of self-infliction. Likewse, in
regard to his inability to provide financial support
for his dependents, ALC Key did not attach financi al
statenents or any ot her supporting evidence to
substantiate his request.

The convening authority deni ed the defernment request the
sanme day. Appellant subsequently waived his right to
submt further clenmency matters; however, appellant |ater
declared that “[h]ad [he] known that [he] could have
requested a wai ver of automatic forfeitures to be paid .
for the benefit of [his daughter, he] would have
requested a wai ver, especially after the defernent request
was denied.” Appellant also stated that “[h]ad [ he] known
that the Staff Judge Advocate based his deni al
recommendati on on the | ack of proof that [he] needed the
money both to support [his] daughter [and] to neet [his]

ot her financial obligations, [he] would have provided

additional matters with a request for waiver.”H | d.

" The record does not reflect that the SIA's recommendati on on def er ment
was provided to appellant at the time the convening authority acted,
and this Court has heretofore not found such a requirenent for notice
and an opportunity to be heard regarding an SJA's reconmendati on on
deferment. See United States v. Brown, 54 M} 289, 291-92 (2000).
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There are good reasons why a convening authority m ght
provi de a waiver of forfeitures to an A1C appellant for the
benefit of a two-year dependent, whether or not child
support requirenments were in place and net. Such a
dependent m ght well have financial needs beyond $321 a
month. And, such a child mght well face extraordinary
expenses as his or her source of child support transitions
fromthe mlitary to civilian society on the strength of a
bad- conduct di schar ge.

Nonet hel ess, | agree with the mgjority. 1In |ight of
this convening authority’ s decision on defernment, which was
made with know edge that appellant, an ALC, had a two-year
ol d dependent, there seens no col orable possibility that
this convening authority woul d have granted cl enmency reli ef
to appellant had he submtted a request for waiver of
forfeitures or specific docunentation of financial need,
beyond the general assertion already contained in his

def erment request.

In sum | agree wth the Governnent’s brief: “[A]
trial defense counsel’s failure to submt a request for
defernent or waiver of automatic forfeitures may constitute
ineffective post-trial representation[.]” The tie does not

go to the appellate runner when it is the appellant that



United States v. Key, No. 01-0646/ AF

bears the burden of persuasion. In this case, appellant
made a margi nal show ng that he was not inforned of his
right to seek wai ver on behalf of his dependents, which
shoul d have been addressed by the Governnment and CCA with
nore than word-smthing. Therefore, if resolution of this

case depended on prong | of Strickland v. WAshi ngton, 466

U S 668 (1984), | would have remanded this case for
further fact-finding regarding appellant’s allegation of
ineffective assistance of counsel. Nonetheless, for the
reasons stated above, applicable only to this case and the

actions of this convening authority, appellant has not

carried his burden on Strickland prong Il prejudice.
Therefore, | concur in the result the majority reaches on
| ssue 11.
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SULLI VAN, Seni or Judge (concurring in part and in the
result):

| agree with the resolution of Issue Il on the basis that
appellant failed to neet his burden to establish ineffective
assi stance of counsel. On Issue |, however, | would hold that
there was no error in this case.

An adj udged reduction in grade and automatic forfeitures both
take effect on the earlier of-

(A) the date that is 14 days after the date on which
t he sentence i s adjudged; or

(B) the date on which the sentence is approved by the
conveni ng authority.

Articles 57(a)(1) and 58b(a)(1l), Uniform Code of MIlitary Justice
(UCMJ), 10 USC 88 857(a)(1) and 858b(a)(1).

A mlitary accused, however, can ask the convening authority
to defer (or postpone) these punishnents until the convening
authority approves the sentence. Articles 57(a)(2) and
58b(a) (1), UCMI. Neither Article 57 or 58b provides for a staff
j udge advocate advice on such a request (but cf. Article 6(b),
UCMJ, 10 USC § 806(b)) or, nore inportantly, for service of such
advice on a mlitary accused. Cf. Article 60(d), UCMJ, 10 USC
8 860(d) (providing for service on the accused of the
recomendation of the staff judge advocate for final action by
conveni ng aut hority).

In ny view, Congress has spoken on the granted issue. It
was wel | aware of the tenporary nature of defernment (see Article

57a(a), UCMJ, 10 USC 8§ 857a(a)) and chose to provide a
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streanml i ned process suited to imedi ate action by a convening

aut hority unencunbered by the process afforded the accused with
respect to a final action. The President, in RCM 1101(c), Manua
for Courts-Martial, United States (1998 ed.), has further
delineated the procedure pertaining to defernment by the convening
authority, but he too has not required service of advice by the
staff judge advocate on the mlitary accused. |In view of the
nature of this right (a formof tenporary clenency) and the need
for imedi ate action, | see no constitutional defect in this

mlitary | egal procedure. See generally United States v.

Scheffer, 523 U.S. 303 (1998)
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